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admit? 2*000 V ' perly weigh evidence which starts with an assuuip- 

^ v W- Ration of the, general had character of the priyouers. 

In fqr 

S an inde,.. , „ 
f In a casjf 

Reg. v. n^eciihg under section 318 of the Criminal Procedure Code (Act 
dhoo RoyJ®^nd#e~ w XXV of 18f51) to determine the right of actual pos¬ 
it. Or. Ei o oqoV, "‘ision, it is necessary that evidence should be taken 

»V /on oath, 
quitted^. W. R. Or. \ / 
tliis f * V 

* > ) 

A belief founded dn private and anonymous information is not “ know- 
pp, r v xr„ii eirtnr ledge” within the meaning of section (58 of tho’d.- 
4B.L.R.Ap.1; S C ^ r ^ m n ) al Procedure Code (Act XXV of 18(51). in " 1 


\. 5 
J * 


the matter of Molieschunder Bonuerjee. Keg. o. 


188 . 


^ A M TVT /W T« S liuuuuva VJ. 

lob. W. K. Or. R. 1. Purnachunder Bonneriee. 

A letter of a medical officer expressing an opinion is not evidence under 
Rgo’ v Kaminee 8ee ^° 118 *^8 and 370 of tlie Code of Criminal Pro- v " 

Dossee, 12 S. W. R. cedurc ( Act xxv ot ‘ l801 )* 

Cr. R. 25. 

% 

Documents which were tendered in the Civil suit, if relied on in a 
Reg. v. Kartick prosecution for giving false evidence must he proved 
Chunder Holdar & iu tlie ^ riul ^ lul l Court before they can be received ay 

others, 9 S. W. R. Cr. J « - • •* 

R. 58. ’V ^ .v.oi'ce 

s . ~ J j»m<r 

Held, by the majority of the Court (Nc>KM\y, J. dissenting) that, g-C" 

Reg r. KhyrooUah trials in Hie inof.uwil a wife i, c,. 4 hW t.. p.-r- 
+i a e m ® evidence tor or against her husband, or for or ag. l< me- 

& Others, o S. W. K. an y person tried jointly with her husband. e •*> -• 

Cr. R. 21 ; S. C. B. L. (But see now section 120 of the Evidence A 

R. Sup. VoL Ap. 11, of 1872). 

F B. 4 

* 

Evidence taken on the trial of one prisoner wrongly admitted as 
Reg V Zulfukar deuce on the trial of another. Intoxication wrongly 

8 ‘ ' T „ A treated as an aggravation of offence. 

Khan, 8 B. L. R. Ap. 

21; S. C. 16 S. W. R. 

Cr. R. 36. 

Evidence of accomplices—Judges summing up—Evidence of accused's 
Reg V Mahima ^ )a< ^ character—Improper admission of Evidence — 
Chundra Das^ 6 B L Discharge of prisoner on appeal—Recording deposi- 

R. Ap. 108; S. 0.15 ti0 “ 8 - 
s. w. R Or. R. 37- 


‘fctioii 



Recognition of things not hef^ the 

Reg. v. Mussamut ovl(lon ce agaiAst a person bed 
Joomnee & others. 8 ‘ possession, of those things. 

S. W. R. Or. R. 16. 

p^ 1161 ^ High ° 0Urfc l ' ad i uri sdiction to try a prifeonl 
Reg. v. Nabadwip committed, if a charge had been /ml 
Ooswami, 1 B. L. R. % a Person authorized to make jfeffi 
0 Or. 15. . prisoner. pleaded not giX. field that% 

the charge. Objections to the^urisdlctio^ shoulT 
to the general issue. i suiction should hfe made before 

The summons-book.of the Small Cause Court kw., • j 
Reg. v. Nakur Sir- 111 evidence, though not signed ? ’ admiH . slb] ^ 
car, 6 B. L. R. 729. Ju %e- S1 f ed hy the Piling 

?d() note. Contra, Reg. v. Shibchandra Das, 6 B. L. R. 

Reg. v. Nawab Khan, a * ^cmded before hi^andT'S^lds ow ° videnco 
7S.W.R. Or. R. 25. for Bering a prisoner guilt/. 1 miS<ms 

Conviction quashed, the accused not having been 
Reg . v. Ncbocoomjar ^ examine certain witnesses. an °Pl )01 'tuni.^ 
Banerjee, 3 S.W. jR. 

" 21 . 

■ - cf a witness in a former easp io • j 

. of th ? 

r ission of other portions of the diary as exidaini™+r doe V 10t b »r the 
■ J1 °w section 172, Act X of 1882.) ‘ P lamm g the portions so used. 

.Where facts are as consistent with a prisoner’s 
y, innocence must be presumed; and criminal ^ as witlx his 

not necessarily imputable to every man who acts cont™ 7 ^ aiowIed f?« is 
ot the law. A Judge should not discuss points of law ^ *° the P rovisio ns 
the jury, and he should avoid all extraneous li ! m suimain g-np to 
merely summing-up the evidence, and showing hol^Tp 6001 ^ ar ^ l V nent > 
Where a witness makes a statement before the Court of^ ^ to 
Reg. v. Nomal, 4 B. contradiets'that made byh^be^thT^ 0118 ^ dl 
L. R. A. Cr. 9; S. 0. offic f.’ T 1 no ****** £ given to Vo* 

12 S. W. R. Or. R. 69. 77l'i caanot section 172, Act XXV 

under the cognizance of the Uourtof Sessions ° & TTti d* M » b ^ 0n ccmunit ted 
with the contradictory statements \f a 


mu 
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Act 

lb 


— - jr * 

bannot justify a removal from a profession, (the 
present case being that, of amooktear). 


■ , Bjcfe reports are not evidence except against the reporting police 

/. v. Madun , 0I r w *,,; 

Anf<flUL Or. *.'• " '■■■ / : 

/ an inclep<^ 2 / . . , >. • 

In a ca • ; ‘ . ■ • - - 

y re which does not support a conviction on a criminal charge, 

/ HBg 1 * V* ■ 

dhoo Roy, ,2?™’ 

R. Or. R. 

quitted.^ 

this eie substance ,Qf a report from a subordinate medical officer with an r. 

jhintamouee Nye, OT P J r ‘? sion , ot eoncu r r ™ ce his 0 ™P e J i '?f’ ca ’ ln ? t b « '' i; 

» read m evidence under section 368 of the Code ot 
petitioner, 11 b. W,. Criminal procedure (Aet X£V of 1861). The de- 
R. Cr. R. 2. position of person murdered/ taken tyefore Magis¬ 

trate, and the medical evidence should be annexed to the Sessions record. 

Where the evidence of witnesses g^ven on a previous trial was read f- * 
PurmeSSUT Sin h & over an ^ use ^ Bi a subsequent trial at the express 
Others v Soroofs request °f iJie prisoners, instead of the witnesses being 
1<3 c w examined de novo, the High Court declined to inter- 
AuuiiiKaree, *os.w. fere, with reference to sections 426 and 439, Code of 
K. Cr. R. 40. Criminal* Procedure (Aet XXV of 1861), as the 

irregularity of procedure was one by which the prisoners were not pre¬ 
judiced. * 

The identification of an accused after the evidence for the prosecution 

Jankee & others, *T teen completed, will not be legally suttk-i.'-* 

. . 1(5 e ’ there is nothing to show that tie witnesses w< 

petitioners, 18 S. W. their oaths at the time they made the iden 
R. Or. R. 33.. J 


tion. 


..an mg 
, 1 s.,;; 

U per- 

;a v <« mo- 
;nsn. * 


In a case of murder, the statement made by the deceased in tin' 
i 9 ,- v npffntnhpr sence of his neighbours and of a head constable* 1 * - 
m, ,\ 1Q admitted as relevant evidence, under section 32, 

Thakoor & others, 19 Act j o£ 1872> tlult sect i<,u providing that each 

o. W. R- Cr. K. 44. ment is relevant whether the person who ma< uco 
statement was or #as not at the time when it was made under expectation 
of death. 

W 

When the evidence of an absent witness is admitted under section 33 

Reg. v. Mowjan alias of . the Evidence Act, I of 1872, the ground for its ad- 
«. on e mission should be stated fully and clearly, to enable 

W r n cq^ U 8 the High Court to judge of the propriety of its admis- 
W. R. Cr. R. 69. siou. In the present ease, the High Court consi¬ 

dered that the evidence of an absent witnessed been improperly admitted, 
because there was nothing to show bow that by ordinary care and the use 
of ordinary means the witness could not have been produced. In order to 
make a deposition admissible under the section 33, there must be evidence 
that the accused person did, in fact, have an opportunity of cross-ex¬ 
amining. 
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Section 827 of the new Code of Criminal Procedure (Act 
Reg. v. Etwaree Dha- permits the deposition of a witnei! 

rpp° 9 l «a w /). d taken in the absence of an accused perso 
12 ’ ' ' * . ’ absconded, does not apply to a dejn| 

fore the new Code was passed. T?n\ 
the Evidence Act, depositions of an absent witness are only a 
the prisoner him had the right and the opportunity tct cr 
Where section 327 does apply, it should be shown that wP* 1 
deposition was taken, the accused had absconded, anj 
could not be arrested. f 

Under Act YI of 1872, section 5, the omission to take any oatft^ 

Reff V Tarinee °^ber irregularity in the form* in which it 
p. 0 ___ ministered, does not invalidate thp proceedings. 

« ril Tj ° 0 f' .High Court declined to interfere, under section 296. 

R. Cr. R. 31. ^ Act X of 1872 with the order of a Municipal Com¬ 

missi oner, who was the editor of a newspaper, who had, prior to the dis¬ 
posal of the case, made very strong remarks on the case in the newspaper 
of which he was editor, lioiding that there was nothing illegal in his order; 
though he would have exercised a wise discretion if he had refused to sit as 
one of the Commissioners in the case. 

Before a Sessions Judge can, under section 33, Act I of 1872 admit the 
„, _ T _ depositions of witnesses given in a former judicial 

f* oie w p proceeding as evidence beioreJmn. instead ot, and in i 
Santhui, 21 S- W- R. p} ace 0 f the oral depositions of the witnesses thom- 
Cr. R. 56. ! selves, it ought to appeay that the presence of the 

witnesses could not bo obtained without an amount of delay or expense 
the Court considers unreasonable ; and if there is nothing of a special 
ho stand in the way, the case should be adjourned to the next Ses- 
to procure the attendance of the witnesses. 

Section 33 of the Evidence Act (T of 1872) does not justify a Magis¬ 
trate, in proceedings under section 491 of the Code 
:g. v. Prosonno of Criminal Procedure, (Act X of 1872) in using 
der GOoSami, 22 evidence taken in a previous criminal trial in super- 
R. Or. R. 36. cession of evidence given in the presence of the 
accused. 

(factory books cannot be used as independent primary evidence of the 

Rea- v Hurdeen Sa- P a yment to which the entries refer j—Act 1 of 1872 
Reg- . section 34. 

hoy, 23 S. W. R. Or. 

R. 27. 

« 

The statement of a police officer who goes about from place to place 
u p aTn n tt and collects information from different persons, 

nv. oq c w which he afterwards put in second-hand before the 

Unowanry, b. W. (j 0 urt»;. i 4 ianuot be received as evidence under the 
R. Or. R. 35. EvidejjW’Act, I of 1872, section 32, clause 8. The 

meaning of that clause is tliiflp.vhen a number of persons assemble together 
to give vent to one common statement, which statement expresses the feelings 
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BjMssions made in their mind at the time of making it, that statement 
admit*/ repeated by the witnesses, and is evidence. 

- Tn fc^EuhyR^ii jury, a Sessions Judge should endeavonr to seek for persons 
R an aat condition in life, men of judgment and of experience. 

'j In a case in which the accused was bound down to keep the peace, the 
' Rpff v THtm ■Run Assistant Magistrate admitted as evidence, the de- 
rihnn Rnv 04 q w' Positions of witnesses in certain cases in which the 
p _ ® 4 * * accused was tried on charges of being a member of 

K. Or. K. 4. an im i aw f u | assembly and of rioting, and was ac¬ 

quitted. Held, that the Assistant Magistrate ought not to have admitted 
this evidence. 

A Court of Session is not at liberty under Act X of 1872, section 210 , 

n pf( . Mai'nlinr to ground its judgment on the depositions taken by 

D a 'itt v rt the Magistrate without talcing the examination of 

Roy 24 S. W. R. Cr. the wit £ e8808 ttfreall . 

H. 11. 

The High Court quashed a conviction based not upon the evidence'which 
fChiim tho Vevvty Magistrate recorded, but upon unrecorded 
^ WPP evidence taken subsequently on ilie spot, for it was 
Sircar, 24 S. W. xC. Cr. impossible for the latter evidence to be seen in 

^ appeal. 

Where the Sessions Judge did not allow a police inspector to be exa- 
P t uplrhv f° r the defence, and the accused was thereby 

Keg. V. y p r( ,indiced ; and where evidence taken by the Deputy 

NaramNagory,24 S. — •' . . . ^ ^ > • ' 

W.R. Cr. E. 18. _ 

taut witness, the High Court quashed . 

trial. ^ 

h pci - 

The circumstance that the evidence of the Civil Surgeon give m ,._ 
p, , English was not interpreted to the accused, ■was « n... 
Reg. V. BnOODUn ^ i , 0 0 f small importance, where it was umlcrs 
Mohun Dey, 24 S. W. ^y the prisoner’s Counsel, and all necessary que- 
R. r.R. 50. were put to the witness. 

An accused person cannot be lawfully convicted upon evidence 

_ _ . . recorded in his presence. 

Reg v. Russick 

Dass & others, 24 S. 

W. R. Cr. R. 16. 

Under Act X of 1872, section 228, Magistrates are not hound to record 
Kristodhone Dutt tlie substance of every separate deposition, but to 


.4. I 



v. Chairman of the 
Municipal Commis¬ 
sioners of theSuburbs 
of Calcutta, 25 S. W. 
R. Cr. R. 6. 


state generally what is the substance of the witnesses’ 
evidence. 
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Where a Magistrate was dissatisfied with the opinion expre 

Noor Mahomed & Depufc ? Magistrate on . before / 

* remanded the case for fresh evidence on one 

others, petitioners, 25 cular point only, the Magistrate aSinBM^ally, dS 
S. W. R. Or. R. 31. made all his subsequent proceedings ra^al also. 

Letters &c. found in a man’s house aft^r his arrest, are admissible 11 
p.g, „ Amir Khan Mr evidence, if their previous existence has been proved. 

a n t « OR . (Couch, C. J.) “ It was objected as to these 

a r« er f 7 q w wn* ^ e ^ ers ky the learned Counsel for Amir Khan that, 
8 . 0.17 S. W. R. Or. ]£azi Mian Ja^n had been previously arrested, and that 

letters found in his house, subsequent to his arrest and 
whilst he was in custody, could not be used as evidence. But that rule of 
evidence is subject to this exception that, if the previous existence of the letters 
found is established, either by direct proof, or by strong presumptive evidence, 
the objection that they were found after the arrest of the party in whose house 
they were found, cannot prevail. The reason for not allowing them to be 
received in evidence would not apply in such a case ; that reason being, that 
it is necessary to guard against the possibility of persons, after a man has 
been arrested and is in custody, placing in his house, papers which might he 
used to criminate him. But if the evidence shows that the papers were in 
existence before the arrest, then the papers may be used in evidence.” 

The prisoner, Tarinicharan, was.charged with fbrging for the purpose 
»air v Tarinirba- of cheating, and using as genuine a forged railway " 

t?* p. +i, a receipt or bill of lading, for the purpose of obtaining 
TAM Bey « others,, 9 from the East Indian Railway Company certain goods 
R. App. 42. . which had been entrusted to the Company to he 

>d from Delhi to Calcutta. The Standing Counsel for the prosecution 
.it to prove the delivery of the goods to the Railway Company by put- 
in a letter from the consignor at Delhi to his partner in Calcutta, ad vi¬ 
ctim despatch of the goods. He submitted that the letter was a “ docu- 
t used in commerce, written or signed ” by a person %< whose attendance 
L -d not be procured without an amount of delay and expense which, under 
1 ‘ir cum stances of the case would he unreasonable,” and therefore that 
l :, 3 relevant under section 32, clause 2, of the Indian Evidence Act (I 
ts72). The Court refused to receive the evidence, and intimated a 
^ubt whether such a letter would, under any circumstances, be receivable, 
since it was beyond the instances specified in the section. 

Upon the trial of the prisoner for the murder of his wife and infant 
Reg. v. Amanulla, cbil :’> witnesses Mr the ? rosecution gave evidence 
i p p . ’ contradicting the evidence given by them before the 

n n ni e nr n n committing Magistrate. The Sessions Judge pur- 
S. 0. 21 8. W. R. Cr. p 0r fcing to act under section 249 of Act X of 1872, 
R- 49. discarded the evidence taken before himself, and 

grounded his judgment on the evidence given before the Magistrate, # arid 
upon this evidence he couvicted the prisoner and sentenced him to death. 
The prisoner appealed to the High Court. 

Phear, J. (after reading section 249 of the Criminal Proee' 7 
continues, 11 it appears to me that the Legislature in framing 
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By^sired merely to authorize the Court to take a particular statement 
adwifihy a witness before the committing Magistrate as the true statement, 
/ithstandiug that it was denied, or a statement inconsistent therewith 
Xs made Bj^tlie witness before the Court itself, if the Court could see from 
Jr/e evidenced that same witness before itself, or of other witnesses before 
s' iself, that the original statement was worthy of belief:—not that the 
. Court should discard wholly the testimony of witnesses given before it, mid 
Ira,vo recourse to the testimony of the sa-me persons which was given else¬ 
where before another judicial officer on the occasion of making the investi¬ 
gation preliminary to the final trial. The discretion which is conferred by 
the passage “ if the Court thinks fit” in section 249 is to be exercised upon 
substantial materials rightly before the Court, and reasonably sufficient 
to guide the judgment of the Court to the truth of the matter, mid nor, 
as was the ease here, upon mere speculation or conjecture. T think there¬ 
fore, that the prisoner ought not to have been convicted, and that t he sen¬ 
tence of the Sessions Court should be set aside and the prisoner discharged. 


Morris, J. It seems to- me that, under sec¬ 

tion 249 of the Criminal Procedure Code, a Judge may base his judgment 
on the evidence given before the Magistrate in the presence of the accused, 
when there are special and particular reasons for considering that evidence 
to be honest and true, and when that evidence is to a certain extent corro¬ 
borated by independent testimony before himself. In the present instance 
there is nothing of this kind. .There is really no one such substantive fact 
conclusively proved as can enable the Judge to say with confidence that the 
evidence given before the Magistrate was true as opposed to what was said 
before, biuiself. Nor can it be said that the police officer or any other 
wit ness before the Court of Session affords independent to" 1 bunny ' ori f i f ’ 110O 

rative of the evidence given before the Magistrate .’. 

T therefore concur in ordering the discharge of the prisoner. d<><^” 

The word “ omission ” in section PS of Act. N of 18Tb (Oaths Act* B 1 ’ 1 ' - 
__r. „„ chides any omission and is not limited to aecidt 

® °‘ ^ ’ or negligent omissions, Jackson, J. dissented. v 

14 B. L. R. P. B. 294; * p 

S. C. 23 S W. R. Cr. 

R. 12. 


Section 13 of Act X of 1873 (Oaths Act) docs not render tin* evidence 


Reg. v. Anunto Chuc- 
kerbutty & others^ 
14 B. L. R. 295 note; 
S. C. 22 S. W. R. Cr. 

R. 1. 


of a child of nine years of age inadmissible, if the 
evidence has been advisedly, and not by an omis¬ 
sion recorded without any oath or affirmation. 


The accused was charged with throwing B and O. down a wen, 8he 
Reg. V. Mussamut W!ls charged with the murder of B. under section 
Itwarya 14 B L R 'W2 of the Penal Code, and on that charge she w.m 
’ ' tried and acquitted. Then‘upon tin' Joint-Magistrate, 

without holding any further preliminary enquiry, 
committed her on a charge under section 307 cf 


Ap Cr.5$; S.C.22S. 
w. r. CV R. 14. 

i 


• 4^7 
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attempting to murder C, The only t eye-witness of the offence, 
to the Sessions Judge, was a child, and as slie did not understand thel^P^f^ 
of an oath or-solemn affirmation, her evidence was taken oh. simple affr^I 

tiun. The jury found the prisoner guilty, and she was sentwfced to 
years’ transportation. Held, that the omission to administer £3mer an oatjH 
or solemn affirmation, although knowingly made, did not render the child^K 
evidence inadmissible. Held, also that the omission by the Joint-Magistrate! 
to hold a preliminary enquiry on the charge under section 807 being an 1 
irregularity which prejudiced the prisoner in her defence, the proceedings \ 
should he quashed, and a new trial held. 

In all criminal cases tried in the Mofussil, it is incumbent on the accused, 
iKi. Shibo Prosad Pan- sinee passing of the Evidence Act (I of 1872) 
iTi da in re 4 I. L R. P rove ^he existence (if any) of circumstances which 
1B7V ’ Calc 194 ■ S 0 3 0* ^ring the offence charged, within the general or 

T T? 199 * special exceptions or provisoes contained in any part 

0 f the Peual Code or in any law defining such offence. 
Qiuere, as to the state of the law in this respect in the Presidency Towns. 

The evidence of a witness taken upon commission is not admissible in a 

Empress v Dabee cr ^ n ^ ia ^ trial held before the High Court, unless it 
p , . c r t t> can be shown that such evidence was so taken upon 

i roo ” ‘ an order made by that Court under section 7<» of Act 

Calc *ur&. X 0 f X875, or unless it is admissible under section 

83 el ibe Evidence Act. 

Tn suit by A. { agonist the obligors of a bond, the Court held, for the 
Go^un Chunder Ghnse reasons stated in its judgment, that the signal tires 
Fmnrpcc TIT ^ ie obligors were not genuine, aud directed the 
_ . o/i r? / o n prosecution of A. on a charge of forgery. On the 
n ^ trial of A. before a jury, the judgment of the Civil 

Court was put in evidence on behalf of the prosccu- 
Mid its contents commented on by the Sessions Judge in bis charge to 
(jury. Held, that this judgment hud been illegally admitted. 

The accused was charged with having received illegal gratification from 


Calc. 655; S. C. 8 C. manager of the Commissariat office. Held, that evi- 
L. R. 197. deuce of similar but unconnected instances of receiving 

illegal gratifications from C. and Co. in 1877 and 1878, was not admissible 
against him under sections 5 to 18 of the Evidence Act. 

Held per Garth, C. J. (Maclean, J. concurring) the evidence was not 
admissible under section 14. 


Per Garth, C. J.:—Section 14 applies to cases where a particular act is 
more or less criminal or culpable according to the state of mind or feeling 
of the person who does it; not to cases where the question of guilt or inno¬ 
cence depends upon actual facts and not upon the state of a man’s mind or 
feeling. 
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. jj Mitteti* J,If the receipt of the illegal gratifications mentioned 
■j . /charge he considered proved by other evidence, and it were necessary 
pertain, whether the accused received them as a motive for showing 
..or in thq exercise of ,his official functions, the alleged transactions of 
p877 and 1878 would be relevant under . section 14, but they would not bo 
.Relevant to establish the fact of payments in 1876. 

In the proceedings before a Magistrate on a charge of causing grievous 
Empress v. Rochia hurt, two (among other) witnesses one of whom was 
MnWn 7 t t n ^lie person assaulted, were examined on behalf of 
pi ao a n p ^he prosecution. The prisoners were committed fur 

i/alc. 43; S. U. S C. trial. Subsequently the person assaulted died, in 
L. R. 273- consequence of the injuries inflicted on him. At 

the trial before the Sessions Judge, charges of murder and of culpable 
homicide not amounting to murder were added to the charge of grievous 
hurt. The deposition of the deceased witness was put in and read at the 
Sessions trial. Held, that the evidence was admissible either under section 
32, clause 1 or section 33 of the Evidence Act, notwithstanding the addi¬ 
tional charges before the Sessions Court. The question whether the proviso 
to section 33 of the Evidence Act, is applicable, that is, whether the ques¬ 
tions at issue are substantially the same, depends upon whether the same 
evidence is applicable, although different consequences may follow from 
the same act. At the trial it was proved that the other witness who had 
been examined before the Magi si ate had disappeared, and that it had been 
found impossible to serve him wilh a summons. His deposition was put 
in and read. Held, that it was properly admitted under section 33. 


In summing up the case to the jury, the Judge oicitted to call their 
attention to the evidence of the witnesses for the defence. This evidence 
appeared to the High Court to be untrustworthy. Held, that the summing 
up was not defective on account of this omission on the part of the Judg**. 
Per Field, J.:—The grounds upon which the opposite party i* per- 
Empress V Jhubboo fitted to inspect a uniting, and to refresh the me- 

Mahton & others, 8 H’ 7 , of » q e threefold ■ (0 <" stv.m- (!„• 

T T u r«oin i-qq o t* Udl beneht ot the witness s recollection q,s to the 
‘ ' C noo * U w bole of the facts; (2) to check the use of improper 


12 0. L. R. 233. 
his written statement. 


documents; (3) to compare his oral testimony with 


Per Field, J.:—The opposite party has a right to look at any particular 
writing before or at the moment when the witness uses it to refresh his me¬ 
mory in order to answer a particular question; hut if he then neglects to 
exercise his right, lie cannot continue to retain the right throughout the 
whole of the subsequent examination of the witness. 

Per Field, J.:—Under the provisions of section 323 of the Code of Crimi-jy, y 
rial Procedure (Act X of 1872) the examination of a medical witness taken 
and duly attested may be given in evidence in any criminal trial; but in 
order that sueh evidence may be admissible against any individual accused 
person, the examination must have been taken in the presence of the 
accused. 


9 

/ 
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A prisoner on his trial is not entitled to insist that a monw£ 

Empress v. KaUchurn “ u,de 1 \>Z V?! 8 * "™? er . tb . e {fovisn WTOfe 

nu • jv ,, Q tion 119 ot the Code ot Criminal rroeedure 
Ciiunan & oiaen, b 0 £ jgj2) shall, in the course ot‘ the e^ainbffationV^ 
1 L. R. Calc. 154. such officer, be referred to by the lattep'fbr the puS| 
pose of refreshing his memory. Reg. v. Uttamchand Kupurchand (11 Bo mV 
Rep. 120) distinguished. % 

Wilson, J. :—“ I entirely agree, if T may say so, with what waSAleoidcd : 
by the Bombay Court in the rase cited before us. What was decided in that 
ease was this, that where a witness comes forward at a trial and makes a 
statement contradicting liis statement previously made to the police, the 
accused or his pleader is entitled to cross-examine him with respect to his 
former statement; that if he denies it, he may be contradicted, andthat one 
of the ways in which he may be contradicted is by calling the police 
officer before whom he made the statement, who may refresh his memory 
from his diary. That seems to me to be the whole of the decision of the 
Bombay Court. But the question now before us is not, whether the witness 
can be cross-examined as to his previous statement, nor whether the police 
officer may be examined to contradict him, nor whether the police officer 
may refer to his diary ; but the question is, whether the prisoner has a right 
to insist that the diary, if not. in Court, shall he sent for, or if it he in Court 
shall be referred to for the purpose of refreshing the police officer's memory. 

1 tiiiidv the prisoner lias no such right. 1 know of no authority for saying 
that witness can be compelled to refresh his memory from any document; 
unless tin; document is either in the possession of the party who desires to 
put it to the witness, or is at least such as he can insist oil having 
produced. 

1 i 

4 * This is a. document which the law expressly declares that the defence 
""WU no right to see, section L2(> (Act X of 1872) says; any ‘criminal Court 
may f<md for the police diaries of a case under enquiry or trial in such 
Court and may use such dairies to aid it in such enquiry 4 or trial.’ That is 
the right of the Court. Neither the prisoner nor his agents shall be en¬ 
titled to pad for them, nor shall lie or they he entitled to see them, merely 
because they are referred to by the Court. But if they are used by the 
police officer who, made them, to refresh his memory, or if the Court uses 
them for the purposes of contradicting such police officer in either of these 
two rases the prisoner is entitled to see them ; but until this is done he has 
no such right.” 

The words “incapable of giving evidence” in section 83 of the Evi- 
Pyarilall & another donee Act, X of 1872, denote’an incapacity of a per- 

Appellants in re, 4 C. . not of » ^nymury kin.l; ami where a 

t d c\a witness is proved to be incapable ot giving evidence, 

L. R. 504. the Court has no discretion us to admitting his de¬ 

position. But whore the absence of a witness is casual, or due to a tem¬ 
porary cause, the Court has such a discretion if his presence cannot bo 
obtained without an amount of delay or expense, which under the circum¬ 
stances, the Court considers unreasonable.” 
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, By ire two prisoners a^Pftried together for different offences committed 
admittf ^ petitioner * n ^ ie same transaction, it is improper and illegal to 
6 0t2L R 574 * exttm * ne one prisoner as a witness against the other. 

J? <v A. B. and C,. having been charged with murder before a Magistrate, 
; Dhani Mundul & two vakeels presented their vakalatnamahs, and 
Atnovc Annaiianta in applied to be allowed to conduct the defence of the 
’ _ p ’ accused. The Magistrate refused permission, and after 

re, o C. L. R. 53. recording the depositions of the witnesses, committed 

the accused to take their trial before the Sessions Court. In the Court of 
the Magistrate the only material evidence for the prosecution was that of 
throe witnesses, who on being examined in the Sessions Court, denied all 
knowledge of the facts to which they had deposed before the Magistrate. 
Two of them denied having made the statements recorded, while the third 
admitted the statements attributed to him, but asserted they were false a ml 
made under pressure. The Sessions Judge*, disbelieving the statements 
inside in his Court, thereupon under section 210 of the Code of Criminal 
Procedure (Act X of 1872) (sis amended by section 20 of the Amending Art) 
used the previous depositions as evidence in the case, and mainly upon these 
convicted the accmed of murder and sentenced them to-transportation for 
life. Against tliis conviction and sentence the prisoners appealed to the 
High Court, on the ground that the previous depositions ought not to have 
been used as evidence in the case, as the Magistrate had refused to allow 
their plesulers to appear and cross-examine the witnesses who made tlu* 
depositions. The High Court affirmed the conviction and sentence. 

Where the accused was charged with culpable homicide not amounting 

«■ T>i an i,,m to murder, the question was whether the deceased 
Empress v. Blechyn- lladdicdf ^ m offocts ota i K , tins . Hel.l.<l.ut 

den, 6 C. L. L. 278. a statement by the deceased that he had been beaten 
by the accused was admissible in evidence under section ;>2 of the Evidence 
Act, without proof that at the time of making the statement the deceased 
was conscious of any fatal effect of such heating. 

In a trial before a Sessions Court, the attention of the jury may be 

Empress v. [Haran- f " 0 ' 1 , tl> tho (li^puncie* between the • evi-lence -Wen 

j j by witnesses in such Court, and that given bet ore the 

Chunder Mltter and committing Magistrate, without the depositions before 
others, 6 C. L. R •890. the Magistrate being put in. 

Section 35 of the Evidence Act, which provides “ that any entry in an 

T , ._, official public book, which is duly made by a public 

Juggunlall,Appellant si . 0l . v . vn t j u the execution of his duty, bf itself a 
in re, 7 C. L.-R. 356. relevant fact ” does not make the public . ook evi¬ 
dence to show that a particular entry has not been made in it. 

Section 839 of Act X of 1872, being for the protection of witnesses 
Okhoykumar in re, 7 only, the fact that witnesses did not understand 
n j n qqo their depositions when read over, although they may 

not have requirt'd them at the time to be interpreted, 
affords no ground for an application by the accused to set aside a con¬ 
viction. 

If! tfM r. H!«cliyudcn, fit ‘-6 C. 1.. I., *' rv ;>! "Y C'. L. ii 
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B. ?Cl, 
Aci X, 
liSS. 


Held, that it is only in extreme gases of diSiy ok expense, thai 

sonal attendance of a witness before the 
Session should be dispensed with, and the. evi 
given by him before the committing Maektrate 
lerred to. 


Empress v. Mulu, 2 
I. L. R. All. 646. 



A Sessions Judge, finding in the course of a trial, as regards tliii 

Empress v. Cbidda examination of the aerased person jaten by % 
irv. n T t v An committing Subordinate Magistrate, that the provi- 
Anan, 6 L h. &. All. 8iong of sec ti on UG of Act X of 1872 had not been 

fully complied with, summoned the committing Magis- 
trate and took liis evidence that the accused person duly made the statement 
recorded. The Magistrate of the District objected to this proceeding of 
the Sessions Judge, contending that it was “ contrary to law.” The Ses¬ 
sions Judge referred the question whether or not his proceeding was con¬ 
trary io law to the High Court. 


V< r Stuart, C. J., Pearson, J., Oldfield, J., Straight, J.;—That the 
privilege given by section 121 of Act I of 1872 is the privilege of the wit¬ 
ness, /. <?., of the Judge or Magistrate of whom the question is asked : if 
lie waives such privilege or does not object to answer such question, it does 
not lie in the mouth of any other person to assert the privilege; the refer¬ 
ence, the objection not having been taken by the Subordinate Magistrate 
but by tlic Magistrate of the District, should be answered accordingly. 

/. ■ Spankte, J.:—That a Sessions Judge, while trying a case, cannot 
compel a conuuiUMagistrate to answer questions as to his own conduct 
in Court as such Magistrate. 

Where witnesses are not examined in the presence of the accused, the 
Reg. v. Lalla Chow- conviction will be quashed. 

bey, 2 N. W. P. Rep. 

All. 49. 


Upon trial of a prisoner it is illegal to read over to witnesses their de- 
Reg. V. Kalundar Da3 positions taken at a former trial, and ask them if they 
o m w p p PTI aii are true. Such witnesses will he held not to have 
** ' been duly examined, and a conviction founded on 

•‘■00* their evidence will be quashed. ^ 


In a Small Cause suit under chapter XXXIX of the Code of Civil 
Reir v. Gkra&l Doss & Procedure on a promissory note, which was alleged 
o t t to have been executed jointly by Gr. and his son V. 
anotne ^ 6 l. Jj. ft. y all affidavit in order to obtain leave to defend 
Mad- 271. the suit, and, having obtained leave to defend, gave 

evidence at the trial on his own behalf. 


On a subsequent trial of V. for forgery of his father’s signature to the 
same promissory note, the affidavit and deposition of V, in the Small Cause 
Court suit were admitted ns evidence against V, Held, by Turner, C. J. 
Innes arid Kindersley, JJ. that both the affidavit and the deposition were 
properly admitted. 
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had ta* Kehuak and 


an Ayyab, JJ. that the affidavit was properly 


missioed, bat not the deposition. 

\:^Per Tukneb, C.J., Innes. and Kinderseet, JJ. .*—Where an accused 
J'tson has made a statement oh .oatli voluntarily and without compulsion on 
/the part of the Court to which the statement is made, such a statement, 
ii relevant, may be used against him on his trial on a criminal charge. 

If a witness does not desire to have his answers used against him on a 
subsequent criminal charge, he must object to answer, although he may 
know before hand that such objection, if. the answer is relevant, is perfectly 
futile, so far as his duty to answer is concerned, and must be overruled. 

The evidence of a witness given in a proceeding pronounced to be coram. 
Rami Redd! & Se- nm jwlice cannot be used under section 88 of the 
„ T Indian Evidence Act, if the witness is dead, on a 
snu tteaai in re * ® retrial before a competent Court. R. charged A. 
L. R. Mad. 48. with breach of trust, and S. gave evidence in support 

of the charge. A. being acquitted, R. was tried for making a false charge 
and S. for perjury. Held, (1) that the depositions given by witnesses in 
the first case could be used against E. in the second case, but not against 
S. under section 88, Evidence Act. (2) That the word “ questions ” in 
section 88 does not mean “ all the questions,” and that though additional 
issues were involved in the second trial, yet the evidence as to the issues 
common to both trials was propbrly admitted at the second trial against E. 

Account-books containing entries not made by, nor at the dictation of 
Reff v Hanman ta a person who had a personal knowledge of the truth 
Ar nthpre 1 T T R °f the facts stated, if regularly kept in the course «d‘ 
’ A ‘ * business, are admissible as evidence under section 

Bom. 610. 84 of the Indian Evidence Act, 1 of 1872, and amnUla 

under section 32, clause 2. 


Account-books, though proved not to have been regularly kept in course 
of business, but proved to have been kept on behalf of a firm of contractors 
by its servant or agent appointed for that purpose, are relevant as admis¬ 
sions against tlie linn. 

MELVrLL, J.:—In this case fourteen persons were tried in the ►Sessions 
Court of Thana for being concerned in the fraudulent cutting and removal 

of wood from the Government forests in Alibagh.. 

The evidence against the principal respondents consists mainly of (1) the 
accounts of their broker, one Ladak Haji of Bombay, to whom all the wood 
was consigned for sale, (2) tin* genuine accounts of the firm, kept at the 
different depots in Alibagh ; and (3) the forged books, which it was intend¬ 
ed to substitute for the genuine accounts. The first two set of accounts 
have been rejected by tlie Sessions Judge, on the ground that they are not. 
shown to have been regularly kept in the course of business. The admis¬ 
sibility or otherwise of these books is the most important question in tie* 
case, for the Advocate General admitted at the outset, that, if these books 
were rejected, he could not support his appeal. TJie system on which the 
broker’s books were kepi, is thus described :— 
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\ « 

When any wood received from AJibagh was to bo sold, a servaVV 
broker, named Khemji, went to the bunder and made a memorandum 
quantity weighed and sold. He states that he did not necessarily se^i 
weighing, but that the quantity of wood was certified to him by the weigh 
by an agent of the contractor, and by the purchaser. The memorauduh 
so made was taken by Khemji, in the evening to the broker’s shop, and ant | 
entry was then made in the broker’s accounts by his clerk Amulak. The ob-^ K 
jection taken to the accounts by the Sessions Judge is that the entries in \ 
them were not made by, nor at the dictation of, a person who had a personal V 
knowledge of the truth of the facts stated. The English rule of evidence, * 
of which the case of Brain v. Preece (11 M. and W. 778) is the best illus¬ 
tration, is briefly and clearly, stated in Mr. Eitzjames Stephen’s Digest of 
the Law of Evidence. “ A declaration, is relevant when it was made by the 
declarant in the ordinary course of business, or in the discharge of profes¬ 
sional duty, at or near the time when the matter stated, occurred, and of 
his own knowledge.” Wo concur with the Sessions Judge in thinking that 
this rule would exclude such accounts as those of the broker Ladak Haji. 
Bid. the Indian rule of evidence (evidence Act, section 82. clause 2, and sec¬ 
tion 84) simply requires that entries in accounts should, in order to he re¬ 
levant, he regularly kept in the course of business: and although it may be 
no doubt important to show that the person making or dictating the entries 
had, or had not, a personal knowledge of the facts stated, this is a question 
■which according to the Indian rule of evidence, affects the value, not the 
a dun lability of the entries. In the present instance, it appears to n* that • 
Ladak Haji’s accounts were regularly kept, in the course of business. 
When a clerk sitting in a Bombay olfice keeps accounts of transactions 
effected at the bunders or the Cotton Green, ho must necessarily make the 
entries, not of his personal knowledge, hilt from information supplied to 
him by some other person. The rule adopted by the Sessions Judge would 
exclude the accounts of half the merchants in Bombay. We have no doubt 
that Ladak Haji’s accounts arc admissible in evidence. ” 

The second set of accounts, viz., those purporting to have been kept on 
behalf of the contractor of the different depots has been rejected by the* 
Sessions Judge for the same reason, as not being proved to have been re¬ 
gularly kept in the course of business. This might be a good reason for 
rejecting the accounts, if offered in evidence against any person other than 
the eon tractor, or his partners. But, as against the contractor or his part¬ 
ners, the accounts, if proved to have been kept by a servant or agent of the 
firm appointed for that purpose, are clearly relevant as admissions (Evidence 
Act, sections 17, 18 and 21). It is, of course, opeu to the contractor or any 
of his partners to show that the entries have been made after such a fashion 
that no reliance can he placed upon them ; hut, if made by a clerk of the 
firm, they are certainly relevant.” 


A prisoner accused of having committed murder at Zanzibar was sent 

Empress v. Dossaji 0' B r it i s1 ' Consul there for trial before the lli-li 
" Court id. Bombay. The Consul could not enforce 

the attendance of witnesses at Bombay, but ho trans¬ 
mitted to the High Court the depositions which he 


Gulam Hussein, 31 
L. R. Bom. 334. 
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hatl take'u in the course of the inquiry «he had held with regard to the com¬ 
mission of the alleged offence. In the absence of the witnesses these de¬ 
positions were tendered in evidence at trial at Bombay. Held, that the 
British Counsel at Zanzibar was authorized to take the depositions, and 
a $lut they were admissible in evidence at the trial, under section 33 of the 
Ctidiii.ii Evidence Act (I of 1872). 

-Reg. XII of 1327, section o2, having been repealed by (Bombay) Act 
Reg. v. Bhaishan- VIII of 1807, an hiquest report is jtiot admissible in 

kar Narbheram, 6 cvidcnee ' 

Bom. Rep. Crown 
Cases, 75. 

The evidence o«! a wife is admissible against her husband in a criminal 
Tjprr v Kadirvalad case in the mofussil. R i\ IChyroollah, (0 S. VV. 
Balu 7' Bom. Rep. ** Or. H. 21) MW. 

Crown Cases, 50. 

The statement of a Judge, who presides at a criminal trial, is. upon a 
Reg V Pestangi c:1He reserved under the 2bih clause of the Charter 

Dinsha & another, 10 f' 1 ' 0 , H % h C '" lrt - , or T’“ " ";' a " <wrtiH, ‘, 1 " ,e 

’ Advocate Cenerul under its 2ot,li clause, conclusive as 

Bom. Rep. 75- to what has passed at ihe trial. Neither the affi¬ 

davits of by-standers, or of jurors nor the notes of Counsel or of short¬ 
hand writers are admissible to euutrovert the statement of the Ju Igc. It 
is in the. discretion of the Judge, who presides at a criminal trial, whether 
or not. lie wiII reserve a point of law for the opinion of the High Court, 
and such discretion will not be reviewed by the High Court sitting as a 
Court of review, under clause 20 of the Letters Patent. 

If, in a case tried by a jury, the High Court finds that inndmi'-sible 
evidence has been received, but that, after schbig 


120, Evi- 
ili’nce 
Art X, 
1872. 


Reg. v. Amrita Go- 


S 423, 
Art V, 


it aside, there is other evidence on the record <>n 
binda, 10 Bom. Rep. which the jury may find a \evdict of guilty, tlie 
497- High Court may r< •v-'rse the conviction and sentence, 

and order a. now trial: section 280 of tin* Coda of Criminal Procedure > v .\.ct 
X of 18Z2). 

Section 119 of the Code of Criminal Procedure (Act X of 18721 not. 
Reg. V. Uttam Chana "taking it obligatory upon a po' CO officer to reduce 
_, , , „ to writing aily statements mi’ to him during an 

Kapurchand & others - r 


s, 

J(.l, 102, 

Art 

X., V- S 3 . 


investigation, neither that section, nor section 91 of 


11 Bom. Rep. 120. the [ndiau Hvidence Act, renders oral evidence of 
such statements inadmissible. If the statements be actually reduced to 
writing, the writing itself cannot be treated as pai^t ot the record or used as 
evidence, but- may be used for the purpose of refreshing memory under sec¬ 
tion lo9 of the Evidence Act. Consequently, the person making the state¬ 
ments 
his 

stnteme 

the Evidence Act. 

38 




294 


DIGEST OF CRIMINAL CASES. 


The principle that parties cannot, without th& leaye of the. Court; 

Reff. v. gftVLftyjMw cross-examine a witness whom," the psiities^aving 

o, o already examined or declined to exarhme, th® 

Mukundji & 3 others, ;tsel£ ^ ejtap j Ileai ftppUes eqll ^- w $th er i 

11 Bum. Rep. loo. intended to direct the cross-examinfitidn''td the 



ness’s statements of facts, or to circumstances touching his credibility, foi 
any question meant to impair his credit, tends (or is designed) to get rid off 
the effect of each and every answer just as much as one*tliat may bring out 
an inconsistency or Contradiction, section 155 of Act I of 1872. The state¬ 
ment of a witness for the defence, that a witness for the prosecution was at 
it particular place at a particular time, and consequently could not have 
boon at another place, where the latter, states he was and saw the accused 
persons, is properly admissible in evidence, even though the witness for the 
prosecution may not himself have been cross-examined on the point, sections 
5, 11, and 153 (Illustration C) of Act I of 1872. Where such a statement 
after being admitted, was withheld from the jury, the High Court ordered 
a new trial. 


The judgment of the Court was delivered by West, J.:—The objection 
on the ground of the Session Judge having declined to allow one of the 
witnesses to be cross-examined cannot be sustained. When the Counsel 
for tin prisoner has examined or declined to cross-examine a* witness, 
and the Court afterwards- of its own motion, examined him, the witness 
cannot (hen without the permission of the Court, he subjected to cross-, 
cxnmi i (ion. When, after the examination of a wi tunes* uy-bi»«*omr»]ninaii^ 
and the defendant, the CourK J ~akes him in hand, he is put under special 
pressure as the Judge is e^jiqn.wered to ask any question he pleases, in any 
form about any fact iv Levant or irrelevant (section 165, Indian Evidence 
Act) ; a ud he is-; M 0 nerefore, at the same time placed under the special 
'Wlh^ction of the Court, which may, afc its discretion, allow a party to 
cross-examine him, but this cannot be asked for as a matter of right. 

This principle applies equally whether it is intended to direct the exa¬ 
mination to the witness’s statement of fact, or to circumstances touching 
his credibility, for any question meant to impair his credit tends (or is so 
designed) to g r Ct rid of all his answers, and of each of them just as much 
as one that may bring out -in inconsistency or contradiction. It is then a 
cross-examination upon answers—upon every answer given to the Cgurt, and 
is subject to the Court’s control. 

The. next point is that the Judge misdirected the jury in telling them 
that the evidence of Dhond u and Jauakn, who were called by the defence 
to contradict the statements of Savlia and Somia, that they saw the accused 
at Wfilild when the Maharwada was burnt, is inadmissible. The Session 
Judo-e said that the evidence of Dhoiulu and Janaku that Somia and Savlia 
were at Dhond (the latter witnesses having said that they were at W able) 
was not admissible to impeach their credit, and that as Savlia and Somia 
were not cross-examined by the defence, as to whether they were or were 
not at Dhond in the afternoon of the day the fire took place, and it was 
possible for them to have been during the same afternoon at both places. 
The statements of Dhondu and Janaku could not be considered to contradict 
the statements of these witnesses. 
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sVo 5 


The rule of the credit of a witness 

may, evicl«iQ®@, of facis, contradictory 

_ L' —_ * *_ ~£ it_T„.t:— i„_• 


of th 
less e 


he ^via!9x|^fK of the Indian law is 

extensive. ,Th r T^&ea^,s ci^t, it is pmvidedj can only be impeached 
im certain that is,' by questions or by testimony 

Agoing directly .to? hut^creditjCapi'ib^^tely throngh a contradiction of the 
particular matter deposed to by hixa in the case. 


In the present instance the Session Judgeseems to^ftve been mistaken 
in supposing that Dhondu and J&naku were called to iilpeach the credit of 
Savlia and Somia in the sense of the section of the Indian Evidence Act 
first referred to. They were called to contradict Savlia and Somia’s state¬ 
ments. Their evidence, though not as to the fact in issue, was as to facts 
which in connection with other facts made the existence of a relevant fact, 
one immediately connected with a fact in issue highly improbable, and 
under sections 4 and 11 of this Act such testimony was relevant and ad¬ 
missible. If it is true, as Dhondu and Janaku allege, that Savlia and Somia 
were at Dhond till the afternoon of the day of the fire, it is highly im- 
proble that Savlia and Somia could have left Dhond at about 11 a. m. or 
noon, and therefore highly improbable that the accused should ha ve been 
seen by them at Wahle, as they assert, at about 1 p. m.‘ The case is like 
that in illustration (C) to section 153 of the Indian Evidence Act, which 
shows that the admissibility of the testimony does not depend on the cross- 
examination of the witnesses to be contradicted. The evidence having thus 
been properly admitted, it ought not to have been withdrawn from 1 lie 
consideration of the jury, as it virtually was, by the Session Judge’s charge. 
Its tendency Avas clearly to show that the alleged fact deposed to by Savlia 
and Somia, of the accused having beeu seen by them at a particular time 
and place, was not one that had really occurred, and it ought to have been 
allowed to have its natural weight with the jury. We must therefore order 
a new trial. 


I 


9 The purpose of section 249 of the Code of Criminal Procedure (Act X of 

Eeg v Arjun Negha 1872), as amended by section 20 of Act XI of 1871- 

& another, 11 Bom. “ to m " ke . S iv ™ brfo !’ e Miip.tr.ilo8 in 

’ the preliminary inquiry, evidence m the trial Indore 

Rep. 281. the Court of Session, only when the Session Judge 

determines, in the exercise of his discretion, that they are to he used in this 
way. But the exercise of this discretion, considering it as a matter of fact 
or law, is open to review by the Appellate Court. 


The prisoner was first indicted for forgery and acquitted. He was then 
Reg. V. Richardson put upon his trial for embezzlement. The indict- 
2 Foster & Finlason'S U1U11 ^ contained three charges of embezzlement 
— , _within six months, and, in opening the case for the 

Reports, o4o. ^ prosecution, the evidence of embezzlement in these 

three cases was stated to be as follows :—That the prisoner, being in the 
position and conducting the business of Messrs. Harrison, it was his busi¬ 
ness to pay the labourer’s wages, and make certain other payments, and to 
make out weekly a cco unts of all such payments, by entering them in a book 
and adding them up at the end of each week. 


P. 28S, 
Act X., 
18e2. 
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On the 23rd March I860, the prisoner's Wok showed a number of pay¬ 
ments as having been made during the preceding week. All these payments 
had in fact been made and correctly entered, but the casting up, instead of 
showing a total of £20 12#. 6d. the real amount, showed % total of '"£22 
12 *. M. for which sum the prisoner, in accounting with his, master, tobk 
credit. In another week there was a precisely similar error of the same ^ 
amount, for which the prisoner also took credit; and the same in a third 
week. These three cases were those on Which the three charges of embez¬ 
zlement contained in the indictment were founded. 

O'Malley said that, anticipating that a defence would be set up that 
these errors were the result of accident, he should show a series of similar 
errors both before and after those which formed the subject of the present 
charges. 

I’om'r, for the prisoner, objected that this evidence was inadmissible, 
and that it ought not to he opened. 

1J is Lordship said that as at present advised, he thought it admissible ; 
and, if necessary, the question could be discussed when the evidence was 
tendered. 


Evidence having been given in support of the three charges, mainly in 
accordance with the above statement, it was then proposed by the prosecu¬ 
tion 1o prove the series of erroneous castings as above. 


P »v . r and Naylor, for the prisoner, argued that this could not he done. 
They «••mended that the general rule of law was, that the evidence must he 
confined to the point in issue ; and the rule was founded on the principle 
that a man was not called upon to be prepared to explain any other trans¬ 
actions than those which were the subject of inquiry. This rule was al¬ 
ways strictly applied in criminal cases, the only exceptions being those of a 
recognized kind, namely, on indictments for conspiracy, for uttering, or for 
receiving stolen goods. If this evidence were admissible in all cases, those 
cases would not have been treated as exceptional, and the whole doctrine of 
election was based on the supposition that some such rule as that contended 


tor exists. Similar evidence was very recently held inadmissible on an in¬ 
dictment for obtaining money by false pretence ; Keg*, v. Holt (1) W. R. 7 1) 
in which case it was tendered for the same purpose as here, namely, for the 


purpose of shewing what the intention of the prisoner really was. 


Williams, J.:—T am clearly of opinion that this evidence is admissible. 
There is no principle of law which prevents that being put in evidence, 
which might otherwise be so, merely because it discloses other indictable 
offences ; Reg. v. Clewes (4 C. and P. 221). Now it is clear that on this in¬ 
dictment the defence must he that these are mere errors in the castings ; 
and such defence naturally arising, any lawful means may be resorted to 
whereby such defence ina.y be anticipated, and proved to be ill-founded ; 
and evidence which is admissible for such a purpose is not the loss so be¬ 
cause it tends to prove the commission of other felonies by the prisoner. 
To hold that this evidence is admissible, is in accordance with the principle 
laid down in numerous cases, that to explain motives or intention evidence 
is admissible, although it does not otherwise bear upon the issue to be 
tried. 
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This principle WftS recognized ifc E. v. Oddy (2 Den C. C. 2G4) before 
the Court of Criminal Appeal, ondalso in a case which excited a great deal 
of interest at the time, that of It. 'v. ! peering, a report of which will be 
found in 18 L.Jfe M. C. 215. There the prisoner was being tried for the 
paurder of her husband fey means of arsenic, and evidence was tendered 
''that two other mcjgnbers of the prisoner's family had died by similar means, 
the object bring to rebut the suggestion that the death which was the sub¬ 
ject of inquiry was the result of an accident. The present Lord Chief 
Baron, with the concurrence of Alperson, B. and Taufourd, J. admitted 
the evidence. This appears to me to be a similar case, and I think the 
evidence is admissible. I may add that, anticipating that this point would 
arise, i consulted the Chief Baron upon it, and he agreed with me in this 
view. (His Lordship refused to reserve the point.) It was then shown by 
the production of the prisoner’s hooks that there was a series of similar 
erroneous eastings during a period extending from the 10th December 1858, 
to the 24th August 1800, and that in all these cases the prisoner had taken 
credit with his employers for the larger sum. The prisoner was convicted. 
See Section 15 of the Evidence Act (I of 1872) illustration b. 

Two prisoners were jointly charged in an indictment with obtaining 
Reg V Gallagher mou °y by conspiracy and false pretences. On being 
19 Trim T aw pt aJ arraigned, one pleaded guilty and the other not gui It v. 
A 'l 94th i qitc J On the trial of the indictment, the prisoner who bad 
April24th, 1870 , p.62. pleaded.guilty was admitted as a witness against the 
other prisoner, although it was objected, that the evidence of a co-c<inspira¬ 
tor could not be received on the count for conspiracy. The jury found the 
prisoner not guilty on the count for conspiracy, hut guilty on the counts 
for false pretences. Held, that the co-eouspirutor was aumissible as a wit¬ 
ness, and that the conviction was right. 

When two prisoners are indicted and tried together, one is not a coin- 
Reg. v. Payne, 1 potent witness for the other. 

Law Rep. Grown 
Cases reserved, 1872. 

Where the master’s hooks kept by the prisoner, were given generally 
u « T „ in evidence by the prosecution though it was objeet- 

P Q7 - qi t* 0 t TVT P e ^’ ou behalf of the prisoner, that the evidence 
C. 97 ; 31 L. J. JYl. C. 1JiUS £; i, e confined to the three particular entries. re- 
/*1- ferring to the 3 charges in the indictment, and the 

/prisoner having been convicted, the conviction was affirmed. 

/ To prove that a ship is a British ship, it is not necessary to produce the 
P All in agister or a copy thereof; it is sufficient to show 

Keg. v. Alien, lU ora jm that she belongs to British owners, and carries 
Cox C. C. 405. the British flag. 

Oral testimony as to the position of a ship at a given time, is hotter 
evidence than the production of the log-book. 

Report of Chemical Examiner—Criminal Pro- 
y cedure Act XXV of ISdl), section «0. 

Too’ l Jr Paui,, J..Under section 

122; S. 0. 15 S. W. R. 370 of Act XXV of 18G1 a report from the Chomi- 
Cr.R. 49. cal Examiner is evidence in a criminal trial, if it 


*. 510 , 
Act X., 
IthvJ 
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bear the signature of the examiner $ %nd according to thi@ poctioii.tlie ori¬ 
ginal report, bearing the signature of theexa miner shotiH be put^in evi¬ 
dence. On the present occasion we observe thata copy: <tf the rejpo*^ has 
been sent up by the Magistrate; this is wholly irregular. : Im futffre, dare 
should be taken that the original report be' submitted. , \ 

The corroboration of the evidence of an approver should arise from 
Reff v Bvkunt °^ ier evidence relative to facts which implicate the 

kt ia a prisoner in the same way as the story of the approver 

wain nanerjee, iu o. does> 

W. R. Or. R. 17. 

The unsupported evidence of an approver (especially if in itself un- 
Reg v Chirag Ali satisfactory) is not sufficient to support i, conviction. 

12 S. W. R. Or. R. 5. ’ ,■ 

The testimony of an accomplice is not alone sufficient for a convic- 
PTlwnrlrn fi fi QI1 * The corroboration must be on matters directly 
g m /« n ’e connecting the prisoner with the offence of which he 
n it f T wo inn * s accus °d; and the evidence of two or more accoin- 
G.llnd. Jur. N.S. 100. plices requires confirmation equally with the testi¬ 
mony of one. 

An approver’s uncorroborated evidence is not sufficient as proof against 

Reg. y. Isaen Mun- otll<Jr P crsons - 
die, 3 S. W. R. Cr. 

R. 8. 

Where the evidence was taken down by the Magistrate in 'English, and 

no memorandum was attached to it (as required by' 
section 11)9, Code of Criminal Procedure Act XXV of 
of 1801) stating that the evidence was read over to 
the witness in a language which he understood, it 
was held that there had been an error in law by which the accused was ma¬ 
terially prejudiced. 

Rule as to corroboration of the evidence of approvers laid down geno- 
__ .. , . rally, and in a case where the charge is one of bo- 

Reg. v. Kallacnana i on jrj n « to a gang of dacoits under section 400 of 
Doss, 11 S- W. R. Cr. tht .'Penal Code. 

R. 21, 

see s. When a Civil Court authorizing a criminal prosecution in cases of 
*>< - T . «i• a offences against public justice, instead of complet- 

Si" Re J- T - 6 ing tl,e investigation itself, and committing the 

1883. g, w. R. Or. R. 41. parties for trial before the Court of Session, simply 
refers the proceedings and leaves it to the Magistrate to commit or not, as 
he thinks proper, the depositions taken before the Civil Court are not admis 1 
elide in evidence, as depositions taken before the Magistrate are in certai, 
cases under section 869, Code of Criminal Procedure (Act XXV of 1801) 
But by section 57, Act XI of 1855 the improper admission of such evidence 
is not of itself ground for the reversal of the Sessions Judge’s sentence. 


R, arw 

Act X., _ 

iM 2 . Reg 


v. Issur Raut 
& others, 8 S. W. R. 
Cr. R. 63- 
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when independently of %ere is sufficient evidence to justify 

the dq&sion, ™%Esjdence Act, I of 1872.) 

/ ;V ; iv " J ' ^11?, 

/ A prisonep Shotdd nOh he ^Kneted dn the sole and uncorroborated evi- 
/4n adcohiplioe who wat made a wituess after 

' R g ‘ « ft pardon was granted to him. 

o thers, 9 S. W E. 0r. “ ^ ;; ■ * - ■ • 

r d d. 28 . - ’••• - ‘ •• 

1 The notes of on enquiry held before a registering officer are not ad- 
Re 5 ** v Permanund 118 evidence of what the prisoner said on 

Bank, 118. W.R. Or that ooca8ion - 

Or. R. 13. > 

, '*■ f- 

The forme^eposition of a witness should not be read until after his 
Reg. v. Radhay Dha- examination in Court, 
ree, 1 S. W. R. Or. R. 

14. 


1 

I 


The Magistrate took the depositions by reading over to the witnesses 
Reg, V. ttajlrri-lm.. deposition made by them in another case, at the 
i » r on hearing or which the prisoner was not present, and 
_ i ^ **• «-• v. procuring them to affirm the truth of the same. 

d*« Held, that the depositions were illegally taken, and 

therefore conld not sustain a charge. 

Normatj, J.:—“ The evils of such a mode of taking evidence are shewn 
in the case of the Attorney General of New South Wales v. Bertrand, 1 L. 

It. (P. C.) 520. It was then objected that this mode- of taking evidence de¬ 
prived the jury of the opportunity of observing the demeanour of witnesses. 
The objection in tliis case is analogous though not similar. The witnesses 
against Gopal Ghose stated what they supposed to be true, but the prisoner 
was not present to cross-examine them or elicit anything that might be 
in liis favour. It is like evidence elicited by leading questions. Asking the 
witnesses, “ If this is what they said on a former occasion, and whether 
what they said is true ” is the worst form of leading question. It is giving 
a value to it which it cannot have, if taken afresh. It appears to me that 
this mode of taking the evidence is entirely erroneous, and that the Magis¬ 
trate ought not to have taken it or to have committed the prisoner. A note . ' 
must be made that the charge is not sustainable.” 

The prisoner was thereupon taken before the Magistrate, and the de¬ 
positions taken afresh. 


When a prisoner is found to be insane at the time of his trial, the pro- 
_ Bflmmttnn oeduro applicable to his case is that prescribed by 
a W ot t> n. sections 391 and 892 of tlie Criminal Procedure 
a s. w. a. ur. Code ( Act XXV of 1861.) * 

• A mere written certificate of a medical officer 

that prisoner is of unsound mind, and incapable of making bis defence, is 
not sufficient evidence of the prisoner’s insanity. The medical officer should 
be called as a witness, and bfe personally and carefully examined. 


Reg 
Dess,! 


ft. s «tr, 

488 , ACL 
X., 18 » 2 . 
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The evidence of persons who are themselves liable to punishment should 
Reff v -ieai Ali ear ^f u &y sifted and tested, before they -eq-n be 

alias Dulloo Khan, 6 reBod onina Court of tow - 
S. W. R. Or. B. 77. 

4i?Art The certificate required under section 205, Code of Criminal Procedure* 
*"**>■’ Poor v Dcm rr_ a (Act XXV of 1861) need not be in the handwriting 
ki v . . I ' * of the presiding officer, but may be under his hand 

a'S” sel “ * others, 8 8. W. or , ly> s e . ; 8i ^ eil b 7 ’ Wm . \V herc a jury is satis- 

ls,2 ‘ R. Cr. R. 55. fied as to the genuineness of an attestation by a 

Magistrate, it is unnecessary to call the Magistrate to swear to his signa¬ 
ture. 

It is irregular to allow a witness to be examined on behalf of the prose- 
p v Shaming- cu ^ ou a-Tter the prisoner has made his defence, where 
‘ " the witness is not a witness to contradict any new 

sore Haider, Id S W. case se t U p foy || IC prisoner. Where, however, the 

R. Cr. R. 36. prisoner had full notice of the evidence which was 

to be given by such witness, and made his defence in allusion to the evidence 
of the witness, the High Court refused to set aside the conviction, having 
resrvrd to section 439 of the Code of Criminal Procedure (Act XXY of 
1801,.. 


S. 5*7, 
Act X, 
18 k:.'. 


Case quashed as 

Reg. v. Sheikh Edoo, 
2 S. W. R. Cr. R. 47. 


decided contrary to law on the unsupported statements 
of prosecutor and prisoner, without recording the 
evidence offered on either side. 


The evidence of a prisoner taken by a Collector, cannot be used against 
Reg V Sookmoy l 1 * 111 011 ^is trial before a Magistrate. 

Ghose, 10 S. W. R. 

Cr. R. 23. 


The guilt of a prisoner must be clearly proved before be can be con- 
Reg. v. Sorob Roy, victol, ajid a weak ease cannot be strengthened by 
„ _ ° _ * the tact that the police have had many difficulties 

5 S. W. K. Cr. R. 28. thrown in their way. Absconding is a very small 
item in the evidence of guilt. Usually convictions must he based on sub¬ 
stantial and sufficient evidence, and not merely on “ moral convictions.” 


The statement of a prisoner before a Magistrate, when taken as a Cott¬ 
le v Suaeechur Session or an examination, may be received as 

6 S. W. R. Cr. R. 1. ’ eTidenoe - 


Under section 154, Code of Criminal Procedure (Act XXV of 1861) 
x.,’m 2 , 'figg' v. Thakoor P°^ ce diaries cannot be admitted as corroborative 

Chund Surma, 13 S. evidence ‘ 

537, W.R. Gr.R. 22. 
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The uncorroborated Gyjdenee of *an approve isnot sufficient as proof 
Reg v, Tulsi D<^d, other persons. Reg, r. Isaen Mundle, (3 S. 

3 B. L. R. A Or. 66, 

In this, c^seVMr. Evans, for the plaintiff^ „that the service of 
Tamor Sing V gob . prooeBB had been made in the Presidency Jail. The 

das Roy, 4B. L.R.O. serTioe >T. leaving a copy of the 

n . U ft w summons with the jailor, as provided by section lo 

l/iv. ol. 0 f the Prisoners Testimony Act, XY of 1869, and the 

jailor had endorsed it in accordance with section 16. Mr. Evans asked 
whether the Court required proof of the jailor’s signature. 

Phear, J.:—The Court will take judicial notice ”of the signature of 
the jailor undeiir section 16, Act XV of 1869, the Prisoners ..Testimony Act. 

A oonviction founded upon the uncorroborated evidence of one or more 
ElaheeBuksb Annel- accomplices alone is valid in Jaw. The evidence of 

® * * n nrtrvTirt v\l 1 rtAD i.^M. *41 4- 


lant, 5 S. W.R.Cr, R. 
80; S. C.B.L.R Sup. 
Vol 459, F. B. 


accomplices should not be left to a jury without 
such directions and observations from the Judge as 
the circumstances of the case may require. 


A person may call the woman with whom he is accused of having had 

sexual intercourse as a witness on his behalf. A 
Sheikh Bechoo, 6 person is not, by reason of being an accomplice dis- 
S. W. R. Or. R. 92. qualified from giving evidence either for or against 

a prisoner. 

There is no rule of law which prevents the admission without corro- 

Pninni Fant ni,-. boration, of the evidence of a witness who sa vs he 
ttojom tLijn, 00- ^ eoilimittod breaches of the law with the accused, if 
micK in re, lo 5. W. ^he witness is not open to the same charge as the 
R. Or.R.24. accused. 

Where a Sessions Judge sees from the Magistrate’s record that there 

evidence which could prove that the declaration 
/V /s « was a dying declaration, he should call for that 

Of, 15 S. W. R- Ur. R. ev i^ence. A Magistrate should, in all eases in which 

11 * dying declarations are made, examine the complain¬ 

ant on the point, and record the question as well as the answer to it upon 
the record of the examination. 

Where although the Judge thought that the evidence of two witnesses g 
' n «, + «_ was inadmissible against the prisoner, as being tiu* 

Government Ol Ben- ev jd cnce 0 f accomplices, yet he did not think the l ** 2 ' 
gal v. Kaz auddm, e viderii& in the case legally sufficient to justify the 
18 S. W. R. Or, R. 4. conviction of the prisoner, the High Court declined 
to interfere under section 404, Code of Criminal Procedure (Act XXV < if 
18(51) considering that the question of admissibility was a quite different 
matter from that of credibility. 
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The Deputy the* ittfpreeskm <wd«wer would 

Kedaraath Bose, p©* ^ ^vtdej^)-o|l3i^>ed J T 51 ” 

+ . +1 . _ __ w S wo \ wfeat^'state- 


Or. R. 16. 

petitioner was set tfsi 

Although under section, 133 o^tlfe fildiaif Etidehee Act, the conviction 
Re* v. Luchmae pf % prisoner on the nncorroh^ated testimony of an 
^ a ioo xkt t> accomplice is not illegal, the.iCottit/ having.refer- 
~ e ® ’ 19 ». W. R. ence to illustration (B), section 114 of that Act, 

Or. K. 4d. considered in this case that the accomplice was un¬ 
worthy of credit. * - 


Under section 133 of the Evidence Act, I of 1872, a conviction is not 
lle ,T . v. Koa & merely because it proceeds upon the uneorro- 

others* 19* S W R horated testimony of an accomplice. 

Cr. R.48. 


Although by section 133, Act I of 1872, an accomplice is a competent 
Beg v Udhan Bind witness against an accused person, and a conviction 
& in a w t? would not bo illegal merely because it proceeded 

^ ' J * * 5, ’ * upon the uncorroborated testimony of an aceom- 

ur ’ * pliee ; vet it would be unsafe, where the testimony 

of tin* accomplice is not corroborated in any material point, except by the 
con fossion of a fellow-prisoner, whose testimony likewise requires corro¬ 
boration, to convict the accused. 


The Court (Mittjsb and Pontivtsx, JJ.) (Glover, J. dissenting) re- 
Reg v Ramsodov ^ ust ‘^ to convict in this case on the uncorroborated 
3 testimony of an accomplice who had previously been 
convicted of the same offence^Mi her own confession. 
Pur Glover, J.:—In a case triable by the Sessions 
Court, a Magistrate has power to commit the accused to the Sessions after 
he lias once discharged him. 


Chuekerbutty, 20 S. 
W. R. Cr. R. 19. 


Held on a consideration of the Indian Evidence Act, I of 1872, section 
Reg. v. Sadhu Mun- 1 Ik that the Legislature intended to lay down as a 
dul 21 S W R Cr R 1)umm or rule of evidence, that the testimony of an 
gg 1 .accomplice is unworthy of credit, so far as it impli¬ 

cates an accused person, unless it is corroborated in 
material particulars in respect to that person, and it is the duty of a Court 
which has to deal with an accomplice’s testimony to consider whether this 
maxim applies to exclude that testimony or not, and in a case tried by jury 
to draw the attention of the jury to the principles relative to,the reception 
of an accomplice’s testimony. A Judge liquid chafge the jury that the 
mere confessions of^risonera tried simultaneously with the.accuged for the 
same offence, which are in a. very qualified manner mqde Operative as evi¬ 
dence by Act I of 1872, section 30 are only to be ratfief as evidence of a de- 
i eeLivu character, and that they require especially careful scrutiny before 
I bey can be safely relied on. - 
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An accused ^jcMHa-ri^ted : ' t£ie evidence of 

-*. “r'l ' Lj.~ * '.I HA i miti i-Jk* i »** fo the 

.^.. i ^|i^,J ; WV4Jre a witness 
the crime as to 
y$m$wt&- to* prevent or 
thabof an 


£¥Sffi.5jffl:®|| 


The dying stpjt^na^t ofA deceased person must he taken in the pre- 
Em preffB -‘y, : '-■g Eadr ^^the accused; IF hot so taken, the writing 
nssi/o r r'ss-ftijrf : ‘i be admitted to prove the statement made. 

iH D,tt UaiC. ^Jje^B^tement may ha proved in the ordinary way 
<51 * > , ' .by a person who heard it, and the "writing may he 

used for the purpose of refreshing the witness* memory. 

A Magistrate trying a ease is as much bonnd by strict rules of evidence 

Devi Dutt & others 118 Sessions lodge or Civil Court. Where pro- 
• 7 (1 T p 1q « ceetlings, which had already been taken against Hie 

’ •- ’ accused before another Magistrate, had been quashed, 

and a new trial directed, the Magistrate holding the “second trial is not 
justified in referring to the former record as a whole, but only to such 
portions of it as have been specially put in evidence before him. 

A dying declaration is admissible in evidence in all criminal cas.-s 
Ileg. v. TTir a.il & provided all the conditions attaching to iis admis- 
nth#>ra o 'M’ Try p sion have been fulfilled, and is not confined to tames 
_ ’ * * in whieli ae death of the injured party is tlm hole 

rtep. AH. & 1J. obfect of ^inquiry. There must be some evidence of 

the state of-the deceased person at the time of making the declaration. 
The Magistrate recording a dying declaration should put on record tin.* 
answer of the declarant to a question touching his knowledge or belief in 
his approaching death. 

Section 133 of the Indian Evidence Act, (No. 1 of 1872) in unmistake- 
Reg. v. able terms lays it down, that a conviction is not 

— , ,. ‘ , illegal merely because it proceeds upon xlie micorro- 

1 T T pm s bofrated testimony of an accomplice, and to hold 

11. L. R. Wad. 394. that corroboration is necessary is to refuse to give 
effect to this provision. The rule in section 114 of the Indian Evidence 
Act coincides with the i“ule observed in England. Though the evidence of 
an accomplice should bb carefully scanned and received with caution, and 
may be treated as unworthy of credit, yet if the jury or tlie Court credits 
the evidence, a conviction* proceeding upon it is not illegal. 

A conviction based on the testimony of approvers,.uncorroborated as to 

Reg. 
ku, 

R. Bom. 475. , 0 f guc fi testimony. 



See S. 
161 , 1 -M 
(ictieo 
Ait £, 

lo72. 


f V t .v. 
32 . cl. 1. 
Kti- 
ilc-i.e* 

A, t l, 

Jsra. 
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There is no rule of 

Proceedings of 20th 
March 1868. 4.Mad.; 
Rep. Rul. 7. 

A Sessions Judge 

Proceedings of 31st 
Oct. 1868, 4 Mad. 
Rep Rui 21. 


law that the ♦uncorroborated evidence of an accom¬ 
plice is insufficient for a conviction. The. proper 
form of the charge to the, assessors injjbcli cases 
stated.*; .V ; 




- ’ t ' / , » * . 

should, not permit the evidence of an approver who 
was examined as a witness before the committing 
Magistrate, to be laid before tho jury by whom the 
prisoners were tried. 


The report, of the Chemical Examiner , to Government may be acted 
Proceedings of 23rd u P on 08 evidence, by all Criminal Conrts byjvirtue of 

Dec. 1870. 6 Mad. 

Rep. Rul. 11. 


section 380 A. of tho 
Code. 


amended Criminal Procedure 


Held, that the English practice should be followed as to the amount of 
Reg v Imam valaci corroboration required to support the evidence of 
Baban Bala valad an acco mplice, which is, that when he speaks as to 


Baban & Joti bin Ma- 


two or more persons having been concerned in the 
same, offence, liis testimony should be confirmed, not 
hadev, 3 Bom. Rep. only as to the circumstances of the case, but also as 
Crown Cases, 57. to tho identity of the prisoners; and that any 
prisoner as to whom liis testimony is not supported should be acquitted. 

See the commtnts on this case in Reg. v. Ganu, 0 Bom. Rep. Cr. 
Ca. f>7. 

Where the Magistrate erroneously treated a witness as an accomplice, 
Reg v Fattechand and granted him a conditional pardon. Held, that 
Vastachand et al, 6 his tn ' i,lenw did not re( l ldre corroboration. 

Bom. Rep. Crown 
Gases, 85. 

Held, that where the evidence of an accomplice is uncorroborated, the 
Reg v Ganu bin corre(d practice requires Session Judges not merely 
.. ‘ , c B to tell the jury that it is unusual to convict on such 

jjnaroji et ah, b jsom. evidmice? but thllt i ie s i loul d also tell them that it is 
Rep. Crown Oases, 57. unsafe, and contrary both to prudenee and practice to 
'do so; yet that bis omission to state this does not amount to an error in 
law. Reg. v. Imam (3 Bom. Rep. Cr. Cases, 57) commented on. 

♦ 

The evidence requisite for tho corroboration of the testimony of an 
Reg v Malana accoul plice, must proceed from independent and re- 
«. -n ii liable source, and previous statements made by the 

ap a & others, 11 accom pii ee himself, though consistent with tho evi- 
Bom Rep. 19b. dence given by him at the trial, are insufficient for 

such corroboration. 
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' ' ' ' „ N , ‘"rt* ~ ( 

The declaration pf a dying"p 0 jfgobf albeit made on solemn affirmation be- 
B Pff - Pot a a ^bream^g irate, vrfto wasimt, however tl Le oom- 

_ . & atcrruarl WKSm. ia nnt twl> 


others, 11 Bom. Rip, 
247. 


;>bmi.-, 4*\«tgne4v*7 : 8*®* is not a<1 - 

. .* ’ V** legal proof that the 

> p? fS” '^wde-s^eh.^4e^i^tion./ 

Dhirajlgd^^Mathu^ad^sy Government Prosfecutor, for the Crown. 

[WiiJ J.What evidence is there in the case to show that the state¬ 
ment recorded as $Td;. 6 , aS the dying declaration of the deceased, was ac¬ 
tually made by him?] There is none such. Bat it maybe treated as a 
memorandum of evidence by a witness before an officer authorized by law to 
take such evidence. The statement is before a Magistrate on solemn 
affirmation, and may be admitted without proof under section 80 ol‘ the 
Indian Evidence Act. 


West, J.:—[The Magistrate was not the committing Magistrate, and 
the prisoners were not present, and had no opportunity of cross-examining 
the dying man]. Then this may be admitted under section 32, Clause I of 
that Act, as the statement of a deceased person, as to any of the ci rcuni- 
stances of the transaction which led to his death. (But‘can you cite any 
authority to show that such a statement must be presumed to be genuine 
without evidence of its having been made by the dying person ?) No. 

* 

Per Curiam :—The Government Prosecutor has not been able to produce 
any authority for the admission as evidence of the document recorded as 
No. <5, purporting to be the dyiug declaration of deceased Jetha without 
proof or solemn affirmation that ihe deceased actually made such a declara¬ 
tion. The law does not provide that the mere signature of a Magistrate 
shall he a sufficient authentication of such a document, and it is obviously 
desirable that the person who took the statement should be subject to 
cross-examination a,s to the dying man’s state of mind when he made it, and 
as to other circumstances. We must, therefore, exclude this document in 
considering the evidence in the case.” 


When evidence is given by an approver it is not important to consider 

Peo . _ TvfLtflrnm whether a story told by the accused to him, tallies 
Keg. v. meetaram with that ma<le to auot i ier person. 

Mytee & another, 1 

Ind. Jur. N. S. 171. 


In a capital sentence case referred to the High Court, the only opinion 
Samiruddeen An- °* a Sttr g eon as to the cause of death of the deceased, 
• in n" wtl ich. can be judicially considered, is fue opinion 
pellant m re, 1U U. eX p resgej j by him under examination, as a witness. 
L.R.11. A J statement made by a dying person as to the cause 

of death, and recorded by a Magistrate, cannot be treated as a deposition, 
unless made in the presence of the accused before the Magistrate exercising 
judicial jurisdiction, but must be proved in the ordinary way by a person 
who heard it made. 
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A prisoner, has no right to 5 insist tfyat a hot in Court 

Kalichurn ahunwi' be re ” 

* **» *• * 

0. L. R. 51. 


o£ a police offloer nnd« . _ 

.,'. WpLeok; compelled • 

to refresh his memory from- any’ dckg&mg&ii^^ either in 

the possession of the party, who desires to. put ihtp ‘the^Wiiaiess,^ is, at 
least such as he can insist oh haying produced. /Reg.; ^/^TttaiaSfilhd Ka- 
purcliand, 11 Bom. Rep. 120 approved and explained. 

Under the provisions of the penultimate paragraph of section 57, and of 
Hatim, Appellant 12 *ke h rg t proviso of section 60 of the* Evidence Act, 
C. L R. 86. * th^p Court referred to Taylor’s Medical Jurisprudence 

with reference to the effect likely to be caused by a 
sudden blow on the abdomen. 

A memorandum by a Judge that certain witnesses had deposed the 
Reff v Muttee 8amo as the former witnesses, is not in accordance 
Mushyo S W R witllL *I ie requirements of section 195, Code of Cri- 

1864, Or. R. 18. 


minal Procedure (Act XXV of 1801.) 


Statements made in police diaries and occurrence reports, are not legally 

admissible in evidence. When it is desired to pi ove 
the facts stated in such diaries or reports, the writers 
must be examined as witnesses in due course. 


Proceedings of 17th 
Nov. 1880. Weir, 
264. 


Neravati Nandaiya, 
Appellant. Weir, 265. 


Diaries kept by police officers under section 126 
are not original evidence. 


The depositions of Gosha females should only be taken in cases where the 
Proceedings of 12th eu< * s 3 u8 ^ ce cannot be otherwise obtained. When 
g ep t ig62 Weir, req^nisito, the Court must be adjourned to some 
' 1 * place where the Gosha female can come, and she 

must be examined behind a purdah in presence of 
the accused, the Judge taking such precautions as he canjip secure her 
identity. -W. 

Where a medical officer who has given a certificate as to the cause of 
K Venkatrovadu a deceased person, is subsequently examined 

* ’ !i.a n ■OTif.nPSH. is unt, snflfif.iAni-. to aalr Viii 


■wr ■ qcq 118 a witness, it is not sufficient to ask him merely to 
prisoner, weir, doa. attest tLc 

accuracy of the statements made in the 
certificate. Such certificate being in itself no evidence, the witness should 
be examined directly as to the cause of death, character of the wounds, 
symptoms, &e. ^ V; 

In a case depending almost entirely upon medical evidence, the evidence 

of the Civil Surgeon before the/Ma^etmte should 
Padigadu Appellant. ^ tendered or accepted as evidence. 

Weir, 354. , ’ 
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JwlieB. the attendance of the 

'?* “it • It /" - r 


accused, 

«£«;£ v {>> 

s in^crimliiai as well as in 


Where 

Sithandi 

Appellant. 

further 

Comp 

Proeefdn^i'fi^# 

March, 3.868. -wi . 

5io. , 

* ’„/■ ■'?* '^/T' v' **, • 

The fact of ^previous conviction, is at any stage admissible as evidence 
Prnropilln^a of t«+ character when relevant. To determine whe- 
n torrn Ja{* mi ther it is relevant, depends upon whether the pre- 
UCt. lo77. Weir, 911. vious conviction falls within any of the classes of 

connection with the fact to be proved stated in sections 6 to 16. 

Hearsay.—A convictfon quashed on the ground that the jury may have 

Vythyalinga Filial & been influenced by evidence improperly admitted of 
tii m ■ |»i n information said to have been furnished to the police 

otners. weir, Did. by persons who were not examined .at the trial. 

Any officer having the custody of records, not being records of which 
Proceedings of 24th the Production may on special grounds, (c. «/., sec- 
n . ifi 7 Q w«i* ri k tions 12:], 124, Indian Evidence Act), be refused, is 
uc ' ° iy ' we * 01 ’ bound to produce them on receiving a summons to 
that effect. Tlie summons should properly be addressed to the Judge, or 
presiding officer of the Court. 

As a matter of official courtesy, it is desirable that a summons for re¬ 
cords, when issued by one Court to another Court, should be accompanied 
by a letter intimating, in all cases in which it may not be necessary to 
examine the Judge or presiding officer himself, that the attendance of a 
ministerial officer to produce the record is all that is required. 


Kadir Moidin & Su¬ 
bram ania Pillai, ac¬ 
cused. Weir^SSi. 


71 , 

A i 1 
lr7:*. 


The ruling in Reg. v. Gopal Doss and another 
(31. L. li, Mad. 271) followed. 


In regard to the evidence of an accomplice, the general rule of prat*- 

Palavasam & others, *“» is ; H is coiwidvrcd unsafe to convict upon 
xkt • Bitch testimony, unless corroborated m a material 
Appellants. _ Weir, reg p ec t hotli as to the commission of the offence and 
■534, the identity of the individual. If a Judge, aided by 

assessors, ^considers the evidence of an accomplice alone sufficient to con¬ 
vict a prisoner, the conviction will not be set aside on appeal, merely on the 
ground that that evidence is not corroborated. 

There is nothing in the Evidence Act to protect from a prosecution for 

Proceedings 17th' defamation of a TOrson who, without good faith or 

reasonable grounds, and for the sole purpose ot de- 
Jan. lo7-7. Weir, Ootf. f a xxjing the person questioned, asks a scandalous 

-• : ' , •# 
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question. It makes no difference tjiat tlie Court ipay have omitted to 

forbid the question under section 1$1.. ' ^ 


s. s.ici. In giving evidence, a police officer may refresh his .memory by referring 

>£i«Rogtani Singh v. The *“ "T J ? e ?S,» in wM*he ha*, under feMion 119 ot 
x, 1882 . ip ** q * tp Act X of . 1872 reduced into writing statements ot 
G 1 4 .CK * * persons examined by him during an investigation, 

Calc. 455. but the documents themselves cannot be used as 

evidence, and a Judge should not read such documents to a jury in order to 
point out discrepancies between the evidence, and previous statements of the 
witnesses. The evidence of a medical man who has seen, and has made a 
post-mortem examination of the corpse of the person touching whose death 
the inquiry is, is admissible, firstly, to prove the nature of injuries which he 
observed; and secondly, as evidence of the opinion of an expert as to the 
manner in which those injuries were inflicted, and as to the cause of 
death. 


A medical man who has not seen the corpse, isj only in a position to give 
evidence of his opinion as an expert. The proper mode of eliciting such 
evidence, is to put to the witness hypothetically, the facts which the evidence 
of the other witnesses attempts to prove, and to ask the witness's opinion 
on those facts. Section 323 of Act X of 1872 does not in any way preclude 
the Judge at a Sessions trial, from calling and examining the medical wit¬ 
ness who has been examined before the ’Magistrate, and in every case in 
which ft'- deposition taken by the Magistrate is essentially deficient or 
requires further elucidation, such witness should be called and examined by 
the Sessions Judge. 

A medical man in giving evidence, may refresh his memory by referring 
to a report which he has made of his post-mortem, examination, but the 
report itself cannot be treated as evidence, and no facts can be taken there¬ 
from. 


A prisoner, or his Counsel, is at liberty to offer evidence or not, as he 
u ro, r»u thinks proper, and no inference unfavourable to him 
flurry Lnurn 1/UUC- cau | )(} j nLVVI1 because he takes otic course rather than 
kerbutty v. The Em- imot i lor . 

press, 10 I. L. R. Calc. 

140; S. C. 13 C. L.R. 

358. 


The only evidence against a, prisoner charged with having voluntarily 
« . n . • • caused grievous hurt, was a* statement made in the 

i n T T B (* 1 coo ’ I ,lvserU:(: the prisoner by the person injured to a 

ii 1. L. R. t*aic. 302. third person, immediately after the commission of 

the offence. The prisoner did not, when the statement was made, deny that 
she laid done the act complained of. Held, that the evidence was admissible 
under section 6 and section 8, Illustration (g) of the Evidence Act. 


Quaere :—Whether the deposition of an approver taken before the com¬ 
mitting Magistrate, may be used in the Session Court 
Empress v. Nanha as evidence against accomplices, the approver having 
Malla, 13 0, L. R. 326. retracted his former statement, and the conditional 

pardon having in consequence been withdrawn. 
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Exact correspondence in x ;detail« of several statements made by an ap- 
_ Droyer in- blie course of & trial, is not corroborative 

<4 ** m ' $''** ' V 1 ,1 */• i s ** ° i »i 


Benin W“ retl to make i4 

others 10^*1 "W P*wtfcob» prisoner. 

' Calc. 970. ^ \ '■' 

Where a Judge 6f jBlr&t instance, doubted the authority of a deed, it 
Kurali Prasad Mis - being written on two pieces of stamped paper of 
_ A _ Aflantoran, different dates.—Held, under the circumstances, 

W • ft TI T P aan no * a P ro P er deduction. Where evidence 

tteijia, o IS. Im. K. *80. could have been adduced, and was not, as to a hand¬ 
writing being forged, and the Judge by comparison with other handwriting 
held it to be a forgery, such finding was disapproved of. 

In determining whether a declaration alleged to have been made by a 
p «• 9 n t,iV Jtr deceased person, is admissible as a dying declaration 
„ ‘ .. . H/x e under section 371, Code of Criminal Procedure (Act 

Juliana Mollah, 10 S. xxv of 1881)? a Sessions Judge ought to direct his 

W. R. Cr. R. 11. attention to the point whether the declarant believed 

liimself to be in danger of approaching death. (See now section 32, clause 
1 of the Evidence Act.) The evidence of persons who cannot speak of their 
own personal knowledge to such declaration should not be admitted; and 
in deciding whether the accused is guilty of the charge of murdering < he 
deceased declarant, the Court.should confine itself to enquiry into the facts 
which occurred on the day of the murder. The evidence as to the motives 
with which a prisoner commits an offence should be of the strictest kind. 

Though under section 34 of the Evidence Act, the actual entries in 

books of account regularly kept in the course of 
business are relevant to the extent provided by the 
section, such a hook is not by itself relevant to raise 
n,n inference from the absence of any entry relating 
to a particular matter. 

The fact that the accused lias, during the cross-examination of the 
witnesses for the prosecution, used certain documents, and that such docu¬ 
ments have been put in as evidence on his behalf does not entitle the pro¬ 
secution to the light of reply, if when asked upon the close of the case for 
the prosecution whether he means to adduce evidence, the accused says that 
he does not. 

A document purporting to be a report under the hand of an “ additional 
__ Chemical Examiner ” upon a matter or thing sub- 
" U f m L- inr T mitted to him for analysis and report, cannot be 
Antal Muchi, 10 I. L. received in evidence under section 501 of Act X of 

R. Calc. 1026. 1882. 

N. was charged with having made a false statement before a Sub- 


Queen-Empress v. 
Greeschunder Baner- 
jee, 10 I. L. R. Calc. 
1024. 


Nobin Krishna 
Mookerjee v. Rassick 
Lall Laha, io I. L R. 
dale. 1047. 


Registrar in identifying K., a person who had exe¬ 
cuted a mortgage deed in favour of R. and who was 
a neighbour of bis (N.’s) as being the person to 
whom R. had agreed to advance the money, the. 
consideration of the mortgage. The false statement 




Queen-Empress r, Autal Xvrtfci, «tli line, for “ Section fC 1," read “Section 510." 
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consisted in his stating to the Sub-Registrar that he “ knew K. as his neigh- 
bom*.” During the hearing of the case it was sought to prove a statement 
made by R. to a third party (R. having died previous to the institution of 
the case) to the effect that N. had told him certain facts. A memorandum, 
alleged to be in the handwriting pf*N. was also tendered and received iri\ 
evidence without any further proof as to its being in N/s handwriting than 
that it bore a similarity to another piece of paper proved to bear Uia hand¬ 
writing. Held, that the statement made by R. to the third party was in¬ 
admissible and irrelevant, and that the memorandum was wrongly received 
in evidence. 


CONFESSION. 


The 


on 


his arrest, made a statement in the nature of a con¬ 
fession which was reduced into writing by one of the 
Inspectors in whoso custody the prisoner was, and 
subsequently signed and acknowledged by the pri¬ 
soner in the presence of the Deputy Commissioner of 
Police at the Police office, the Deputy Commissioner receiving and attesting 
the statement in his capacity as Magistrate and Justice of the Peace. 


prisoner, 

Reg. v. Hurribole 
Chunder Ghose, 11. 
R. Calc. 0. Cr. 207. 


The statement was as follows :— 

Khesub Chunder Mann ah came to me about 4 or 5 months ago and 
asked me ior a draft of a letter of advice. I then made out a draft of a 
letter win'eh I gave him. This draft marked A is the original of the draft 
I gave to Khesub Chunder Mannali for wliicli I received Rs. 2. I after¬ 
wards asked him why he wanted the draft. He said that a man in my office 
had promised to make him rich. He did not tell me his friend’s name.. He 
again came to me during our December holidays and told me that he had 
got a great lot of money on the draft I gave him. I asked him to give me 
some. He said I will give you some afterwards. I will give you cash. I 
will not give you notes. When making out the draft letter of advice 
Khesub Chunder Mannali told me to make it payable to Beny Madub Han¬ 
nah hut who that is, I don’t know. 


Statement is correct. 

I received from Khesub Chunder Maunah notes, cost Rs. 8,300 of Rs. 20 
each at my house I kept it in my box now burnt on Thursday last. 


20th January , 1876. 


H. C. GHOSH. 


Written in my presence. 
30 th January , 1876. 


J. LAMBERT, J. P. and Magistrate. 


I hereby certify that the above is a true copy. 

CHARLES PIFFARD, 

Offg. Clerk of the Crown. 

* 1 l«f March, 1883. 
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At tlie trial of the prisoner at the Criminal Sessions of the High Court, 
this statement was tendered in evidence against Mm and admitted by the 
Judge, who overruled an objection on behalf of the prisoner that, under 
section 25 of the Evidence Act, it was inadmissible. 

On a case*.certified by the Advocate General under clause 26 of the 
Letters Patent, held that the confession was, under section 25 of the Evi¬ 
dence Act, not admissible in evidence. Per Garth, C. J. ‘.—Section 26 of the 

Evidence Act is not .to be read, as qualifying the plain meaning of section 
25. In construing section 25, the term “ Police officer ” is not to he read in 
a technical sense, but in its more comprehensive and popular meaning. 

Per Curiam :—Section 167 of the Evidence Act applies as well as to 
criminal as civil eases. 

Per Garth, C. J. (Pontifex, J. doubting):—The Court which under 
that section is to decide upon the sufficiency of the evidence to support the 
conviction, is, in a case corning before the Court under section 26 of the 
Letters Patent, the Court of Review, and not the Court below. Such deci¬ 
sion is to be come to on being informed by the Judge’s notes, and if neces¬ 
sary by the Judge himself, of the evidence adduced at the trial. 

Per Curiam :—Apart from section 167 the Court has power, in a case 
under clause 26 of the Letters Patent, to review the whole case on the 
merits, and affirm or quash the conviction. 


The attestation required by section 346 of the Criminal Procedure <, 
lumman Shaw & Code (Act X of 1872) is umieeessary whon a cun-^ 
. „ * T t> less ion is made in Court to the officer trying the 


Chumman 
another, 3 I- L. R. 
Calc. 756, S. C. 2 0. 
L R. 317. 


case at the time of trial. 


Under section 30 of the Evidence Act, the confession of a prisoner 
EmpressV.Ashootosh affecting himself and another person charged in the 


Chuckerbutty & 
others, 4 I. L. R.Calc. 
483 F. B. S.C. 3 0. 
L. R. 270. 


same offence is, when duly proved, admissible as 
evidence against both, but such second person can¬ 
not, when it is uncorroborated as against liimsclf, 
be legally convicted on it. 

Per Garth, 0. J.: — Such evidence must be dealt 
with by the Court in the same manner as any other evidence. The weight, 
however, to be attached to such evidence, and the question, whether taken 
by itself, it is sufficient in point of law, to justify a conviction, is a, question 
for the Judge.* Unsupported by other evidence, it, however, should be taken 
as evidence of the very weakest kind, being simply a statement of a third 
person not made upon oath or affirmation. Ef such confession is corro¬ 
borated by other evidence, it is immaterial whether, in proving the case at 
the trial, the confession precedes the other evidence, or the other evidence 
precedes the confession. 


Per Jackson, J., (McDonnell, J. concurring) :—Such evidence is not 
sufficient to support a conviction, even if corroborated by circumstantial 
evidence, unless the circumstances constituting corroboration would, if be¬ 
lieved to exist, themselves support a conviction. * 
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Per Ouriavn :—The word' “ Courts in section 30 of the Evidence Act, 
means not only the Judge in a trial by a Judge with a ju^ but includes both 
Judge and jury, ' ' * . , " . . 


Qrer- 
rul«(i by 

Act x. Empress v. Mannoo 
' m ' Jamoolee, 4.1. L. R. 


When the confession of a prisoner under section 122 of the Criminal 
Procedure,G6de {Act X of 1872) was hot taken in' 
the manner provided by section 346 and was, there¬ 
fore defective, held, that the evidence of the recording 
officer, that such confession was 'actually made, was 
inadmissible to remedy the defect. I$eg. v. Bai 


Calc. 696: S. C 
L. R. 137. 


4 C. 


Ratlin (10 Bom. H. C. Rep. 16G) followed. 


A confession recorded by a Magistrate who afterwards conducts the 
Empress v Afiunt- cnf l u * 1 ‘y preliminary to committal, and has jurisdic- 
c- rr s n+noya n tion to do so, is to be treated a s an examination under 
I ai ? p g % i . section 193 of the Criminal Procedure Code (Act X 
«! p (i « t P W * ^72), an< l not as a confession recorded under sec¬ 

s' C. 6 0. L. R. 397. tion 122, notwithstanding that the prisoner may have 
been brought before the Magistrate before the conclusion of the police 
investigation. To such a confession consequently the provisions of the last 
paragragh of section 346 apply. 

Section 122 of the Criminal Procedure Code, contemplates and pro- 
ms. Abides fo; ' ases in which confessions are recorded by a Magistrate other than 
8 'the Magistrate by whom the case is enquired into or tried. 

Empress v. Munnoo Tamoolec, (4 I. L. R. Calc., G96) distinguished. 


When a confession is made to a Magistrate by an accused person during an 


ss,’ 1 Kvi-Mistri & another, 5 
m'X I. L. R. Calc. 958; S. 
C. 6 0. L. R. 353. 


B. S. 1C4, 

361. & 

X’lS Empress V. Noshai enquiry held previously to the case being taken up by 

the committing officer, and by an officer acting merely 
as a recording officer, it must be recorded in strict ac¬ 
cordance with the provisions of sections 122 and 34G 
of the Code of Criminal Procedure (Act X of 1872). 
If tin; provisions of these sections have not been fully complied with by the 
recording officer, the Court of Session may take evidence that the accused 
person duly made the statement recorded; but a Court of Session is not at 
liberty to treat a deposition sent up with the rccoid, and made by the recording 
officer before the committing officer to the effect that the accused person did in 
fact duly make before him the statement recorded, as evidence of that fact. 
In such a case, the recording officer must himself be called and examined by the 
Court of Session, except in cases in which the presence of the recording 
officer cannot -he obtained without an amount of delay or expense which under 

the circumstances of the case the Court of Session considers unreasonable. 

,:AV 


An admission made by an accused person to a police officer before ar- 
Empress v. Dabee- rest is admissible in evidence, 
pershad, 6 I. L. R. 

Calc. 530, S. 0.7 0. * . . 

L.R.5^0.J. 
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A prisoner charged together wjjh others with being a member of au 
Emnreas v * if nor nniavrfnl iwseinhly, made a, statement before the com- 

Bus Kari & a&n 8impUcatme lus fellow prisoners 
_ us ® orners, o_ M j another person. He subsequently withdrew 

™* **"_ - - this statement, and made another in which he en- 

C. 7 0. L. R. 385. \ deavouted to exculpate himself. 

'1-7- VeW *• 'VT'i * • .. , ' - jy 

Held, that this statement was not evidence against the other prisoners 
under section 30 of the Evidence Act (I of 1872). It was not a confession, 
nor did it amount to any admission by the prisoner that he was guilty in 
any degree of the offence charged, but it was simply an endeavour on his 
part to explain his own presence on the occasion in such a manner as to ex¬ 
culpate himself, mid any mention made by him in such a statement of other 
persons having been engaged in the riot was altogether irrelevant and not 
evidence against them. 

Several persons were charged together with offences under sections 
Empress V. Ghun- 148, 302, 324 uml 326 read with section 110 of the 
dranath Sirkar & k 1o( le. The Sessions Judge when about to 

Others 1 1 L R mcamine the prisoners, required all but the prisoner 
_ . * *_ * * under examination to withdraw from the Court until 

UalC. oO; o. U. o U. J x i s turn for examination came round, and convicted 
L. R. 352. each prisoner chiefly upon what was said by liis co¬ 

prisoners during his absence from the Court. Held, that the evidence so 
given was inadmissible. 

The confession of an accused person was recorded in a simple nar^ive f 

Empress y. Munshi fonn > i V st ™; 1 °f, sh ?l* <* .question au.1 umww ■' 
q _ as required by the Code of Criminal Procedure (Act 
Sheikh & Others, 8 I. x 0 f 1272), section 346. There was nothing in the 
L. R. Calc. 616. character ot the confession, or in the circumstances 

of the case, to lead to the inference that the accused had been prejudiced by 
the error. Held, that the error did not affect the admissibility of the 
statement in evidence. 

In this case the prisoner was convicted of murder, the offence having 
Titu Mava V The been committed on the 10th of September 187(5. 
n i _ n , He was committed bv Mr. Luttmau Johnson, the 

Queen, B I. U K. uaic- Magiatnite of Cachar. for trial before the Sessions 
618 note, S. C. 1 C. Court. In the course of the enquiry preliminary to 
L. R. 1P. B. commitment the prisoner was twice examined by the 

Magistrate. If the statements made by him on the occasions of these 
examinations were admissible in evidence, the conviction could be supported. 
But if those.statements were not admissible, then there clearly was.no evi¬ 
dence to warrant conviction. Tlie question was, whether the statements 
made by the prisoner on those two examinations were under tlie circum¬ 
stances admissible. 

Tlie first examination of the accused was on the 21st of September. 
The Magistrate in liis own hand recorded fully in English each question 
and answer, and at the end he signed the memorandum and added “ Note— 
police connected with the case were carefully excluded from the Court and 
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the accused was given every opportunity of correcting any of his statements. 
His manner was that of a person speaking the entire truth.” And this note 
was initialed by the Magistrate and dated the same 21st September. Simul¬ 
taneously a Mohurir in the presence of the' Magistrate, recorded in the ver¬ 
nacular all the answers given by the prisoner but the questions put were not : 
recorded in the vernacular. At the end of this vernacular record, the Magis¬ 
trate certified “ taken in my presence and hearing and contains accurately I 
the whole of the statement made by the accused person ” and this certifi¬ 
cate was signed and dated by the Magistrate. To this the Magistrate 
appended a note—“ the clerk has unfortunately omitted questions. They 
are, however, entered fully in my memorandum ”—and this he signed—after 
that a few words seem to have been added on the same day by the prisoner. 
They were recorded by the Magistrate in his own hand in his 4 memorandum 
and simply signed by him, and they were recorded by the clerk in the ver¬ 
nacular and initialed by the Magistrate. 

On the 12th October the prisoner was further examined by the Magis¬ 
trate. The questions and answers were fully recorded both in the English 
memorandum and in the vernacular, and the record was duly attested by 
the Magistrate. But neither the record of the examination of the 12th 
October, nor the previous record of the examination of 21st September, were 
signed by the accused person as required by section 346, (Act X of 1872), 
nor was there anything to show that the record of the examination every 
question and every answer was shown or read to the accused as directed by 
the first ■ h;use of section 346. 


The questions referred for the opinion of the Full Bench were:— 

First .—Whether the omission to obtain the signature or attestation of 
the accused person as directed by section 346, necessarily prejudiced the 
prisoner within the meaning of the last clause of that section and rendered 
the record inadmissible? 


Secondly .— Whether the omission to obtain the signature, &c. of the 
accused person, as required by section 31-6, or the omission to record in the 
vernacular, the questions put to the accused person, or both these omissions 
taken together, necessarily rendered the record inadmissible even although 
it appeared from the. Magistrate's certificate that, taking the English me¬ 
morandum together with the vernacular, the whole of the questions and 
answers wore fully recorded ? 


Thirdly .—Whether the defect could be cured by taking further evidence 
then, supposing it could be proved that iu fact the record was duly read to 
the accused person ? 


Garth, C. J. :—As regards the first point stated for our opinion, it now 
appears, that the statement made by the prisoner does purport to bear his 
signature, and in the absence of any evidence to the contrary, and there being 
no defect in the certificate endorsed by the Magistrate in compliance with 
the directions of section 346, we must take it that the signature is that 
of the accused person. Then secondly, as to the omission-on the part of 
the Magistrate to record in the vernacular, the questions put to the prisoner, 
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it is clear that, in this instance, the'prisoner ig not, and cannot have been 
prejudiced in any way by the omission. The questions were of such a na¬ 
ture that it is perfectly immaterial to the sense and meaning of the pri¬ 
soner’s statement whether they were recorded or not. The case will go back 
to the Bench which referi^d it for disposal. 

The following cases bearing on the subject are reported; Reg. v. Bai 
Ratan, 10 Bom. Rep. 166. Reg. v. Nussurudm, 21 S. W. R. Or. 5. Reg. v. 
Kalachand Pal, 24 S. W. R. Or. 29. Reg. r. Chunder Buttacharjee. Id. 42 
Reg. v. Wuzir Muudul, 25 S. W. R. Or. 25. Reg. v. Daya Anand, 11 Bom. 
Rep. 44. Reg. v. Deva Dayal, Id. 237. Reg. v. Shivya, I. L. R. I. Bom. 219. 


A confession recorded under section 122 of the Code of Criminal Pro- 
Reg. V. Shiv a & eedure (Act X of 1872) to be admissible in evidence, 
ntliora it t V) o^tv. must not only bear a memorandum that the Magis- 
Q ' " trate believed it to have boon voluntarily made, but 

also a certificate under section 346 of the Code that 
it was taken in the Magistrate’s presence and hearing, and contains accu¬ 
rately the whole of the statement made by the accused person. 

Ho oral evidence can be received to prove the fact of the confession if 
the confession itself be inadmissible. Reg. v. Bai Ratan (10 Bom. II. C. 
Rop. 106) followed. 


Section 122 of tlie Code of Criminal Procedure (Act X of 1872) autho- 
Em press v. Malka rizes a "Magistrate to record the statement of a per 


2 I. L. R. Bom, 643. 


son who appears before him as a witness, as well as 
the confessiou of a pt-i.son accused of an offence. 


Section 25 of the 

Imperatrix v. Pitam- 
ber Jina, 2 I. L. R. 
Bom. 61. 


Indian Evidence Act (I of 1872), does not preclude 
one accused person from proving a confession made 
to a police officer by another accused person tried 
jointly with him. Such a confession is not to be re¬ 
ceived or treated as evidence against the person 
making it, but simply as evidence on behalf of the other. 


Rancliordas Walji and Pitamber Jina were tried at the third Criminal 
Sessions in 1877 for the murder of Pragji Dhiinji. Inverarity, who appeared 
for the second prisoner Pitamber Jina, at tlie commencement of the trial 
asked that the prisoners should be tried separately. 

Marriott, Advocate-General (acting) on behalf of the Crown, objected 
to this course, and the application was refused by the presiding Judge 
(Atkinson, J.) and the prisoners were tried together. 

It was proved that the prisoners had gone together on the day before 
the murder, to select and purchase the knife with which the murder .was 
committed, and on the night of the murder had driven in company with 
the murdered man in a bullock-cart to a spot at a short distance from the 
place where the murder was committed, that all three had there dismounted 
and walked away together, that after an interval, the first prisoner returned 
alone, and getting into tlie cart desired to be driven back, that the cart- 
driver noticing stains of blood on tbe sleeves of his passenger suspected 
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something was wrong, and accordingly on reaching a police station on the 
road stopped and gave information, to the police which resulted in the dis¬ 
covery of the murder and the apprehension of the two prisoners. 

Inverarity in cross-examining the cart-driver who was one of the wit¬ 
nesses for the prosecution wished to ask whether, while the first prisoner 
was seated alone in the cart, the witness had not heard a policeman ask the 
first prisoner what he had done and the first prisoner replied “ I have killed 
a man and the other has run away.” 

Gill, for the first prisoner objected to the question. * 

Marriott for the prosecution, also objected and the learned Judge ruled 
that the question could not be put. 

The jury eventually, ou the 5tli July 1877, returned a verdict of guilty 
against both prisoners. 

, Atkinson, J., however, on the motion of Inverarity, for the second 
prisoner, under clause 25 of the Letters Patent 1805 and section 101 of the 
High Court’s Criminal Procedure Act (X of 1872) reserved for the decision 
of two or more Judges of the High Court, the question whether the evidence 
of the first prisoner’s confession had, under the circumstances above stated, 
been rightly excluded. 

Held, that section 25 of the Indian Evidence Act (I of 1872) does not 
preclude one accused person from proving a confession made to a police 
officer >*\ another accused person tried jointly with him. Such a confession, 
is not to be received or treated as evidence against the person making it but 
simply as evidence on behalf of the other. 

WesTKorr, C. J.:—We are unanimously of opinion that the question 
which Mr. Inverarity proposed to put to the cart-driver Bala Raiuji in 
cross-examination was under the circumstances admissible. On hearing the 
arguments, we have come to the conclusion that section 25 of the Indian 
Evidence Act (I of 1872) does not preclude the Counsel for one accused 
person on behalf of his client asking questions to prove a confession made 
by another accused person. But, under such circumstances, it would be the 
duty of the Judge to instruct the jury that such confession is not to be 
received or treated as evidence against the person making it, but simply as 
evidence to he considered on behalf of the other. We also think that unless 
the law were so, the accused person who was on his trial with the confessing 
parly might he considerably prejudiced by the exclusion of that evidence. 
The 25th section only provides that “ no confession made to a police officer 
shall be proved as against a. person accused of any offence.” In this case 
the confession was sought to be proved not as against either the confessing 
person or his co-accused but on behalf of the latter. There is not any¬ 
thing of which we are aware in the Indian Evidence Act to which act alone 
(section 2) we are at liberty to look for the law of evidence in this country, 
that would justify us in excluding such evidence when sought to be given 
on behalf of the co-acta^d provided it be relevant. It may be said that 
it is a matter of diflimmjpfor a jury to give to the latter accused the benefit 
of such evidence, and not to permit it to prejudice in their minds the con¬ 
fessing party. But the Court is not to presume that the jury will disobey 
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tlie direction of the Judge (whose fluty it is to instruct the jury as to the 
law), when he tells them as he should do, that the confession made to a 
police officer is not to he regarded as evidence against the accused who made 
it. That accused would have the protection of the direction, whereas if 
the confession were wholly excluded, the co-accused might suffer serious 
injury and would he absolutely helpless. The value of the confession as a 
circumstance in his favour may he great or small. That is a matter to he 
weighed hy the jury. When a Judge on persuing the depositions before 
trial, perceives that such a confession hy one accused is likely to he offered 
in evidence on helialf of another accused, it would bean important matter 
for his consideration whether it would not be desirable to direct that the 
accused persons should be separately tried.” 

Where more persons than one are jointly tried for the same offence, the 
P . Pn-ma confession made bv one of them if admissible in 
impress v. 0vi(U . n( . 0 al all> s]j ; ml(l \ M taken into consideration 

irapa, o *. . • against all the accused, and not against the person 

Bom. 12. alone who made it. The circumstances which will 

render a confession objected to under sections 21—20 of the Indian Evi¬ 
dence Act (I of 1872) admi ssihle in evidence discussed. 

An accused person who refuses to sign a statement made at his trial 

Imperatrix v. Sirasa- U ‘ a " s ' vi ' r ,™t by tlio Coart .commits »., 

* * T « -n -r- offence punishable under section 18U ut the Indian 

pa, 41. L. R. Bom. 15 

A. and B. were committed for trial; the former for dacoity under sec- 
Empress r. Bala tio " " r Cod' 1 , mil the latter 

Patel, 51. L. R. Bom, 12 ,0 . r nwl , rl ' , S M leu *»'•?- 

’ mg it. to he such. A. made two eoniessions, and in 

both be stated lie luid handed over to 13. some pieces 
of gold and silver stolen at the dacoity. When 13. was arrested, a gold rinl¬ 
and a silver wristlet were found in bis possession.’ At the trial A. pleaded- 
guilty and 13. claimed to be tried. A goldsmith deposed that lie had made 
the ring and wristlet found with 13. out of pieces of gold and silver given 
to him for the purpose by 13. On this evidence, and on the confessions made 
by A. the Session Judge convicted 13. On appeal to tin* High t'onrt Held, 
that A. and B. not having been tried jointly for the same offence, the 
confession of A. was inadmissible as evidence against 13, There was there¬ 
fore no evidence of the identity of the goods stolen at tlie dacoity, with those 
found in B.’s possession and the ease against him failed. Conviction 
quashed. 

If the certificate required by section 122 of the Code of Criminal Pro-fee j,ow 

Empress v. Daji Nar- ( A J-* , x «* 1S72 > , '"\ t “, c0, ,fT,* n f T "'" n - 

Zn ■ j Vr ■, tanlv made is not recorded hy the Magistrate at the 
SU & Govmda Natha, time” the confession is made, or at any rate on tlie * “ 


Patel, 5 I. L. R. Bom. 
63. 


R T t n -D r,a,LUai ’ time the confession is made, or at any rate on tlie 
6. 1. L. R. Bom. 288. Jay it is reduced to writing, the confession is bad 
and inadmissible in evidence. 

To render the statement of one person jointly tried with another for 
the same offence, liable to consideration against that other, it is necessary 
that it should amount to a distinet confession of I he offence charged. 

11 
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The two accused persons were jointly tried before the Session Judge on \ 

Vmn-raaa t oiraii a charge of murder. The Session Judge examined 
impress eaeh of the accuged in the absence of the other, 

man J*aia ® _p a j a making the latter withdraw from the Court during , 
ilamseth, .6 I. L. R. the examination of the former, though without 
Bom. 124. objection from the pleaders of the accused persons. j 

Held, that the examination of each accused could be used only against 
himself and not against his fellow accused. Imperatrix v. Chandra Nath 
Sarksir, (I. L. R. 7 Calc. 65) followed. 


A statement made to the police officer by an accused person while in 

Imperatrix y Pan- ^ ie CUS ^°^J cf *he police although intended to be 

. , „ _ * _ made in self-exculpation and not as a confession may 

anarinatn, b 1. li. It. be nevertheless an admission of a criminating cir- 
Bom. o4. cumstanee, and it' so, under sections 25 and 26 of the 

Tiidiau Evidence Act, T of 1872 it cannot be proved against the accused. 
After excluding evidence improperly admitted and pnfc before the jury, the 
High Court found that the remaining evidence was not of sucb a character 
that a conviction might reasonably be bast'd upon it. It accordingly reversed 
the conviction and sentence of the accused declining to order his rc-trial. 

Munvivii, J.:—The witness No. I t, a police officer, says, “ The accused 
was sent for and shown this cheque, and he said that one Kisan had giveu 
it to him This was at the ftmtsk/itnia. He was in custody. Accused said 
this after hi- arrest. This statement of the prisoner that Kisan had given 
him the cheque, was used by' the prosecution as an admission by the pri¬ 
soner, that he had had possession of the cheque, and it was put to the jury 
us amounting to such an admission. Tt is contended that sections 25 and 
26 of the Indian Evidence Act (1 of 1872) prohibit such a use of such a 
statement when made to a, police officer, or by a person in custody of a police 
ollicer, and we have come to the conclusion that this contention is well- 
founded. It is true that the statement, in question was probably not intend¬ 
ed as a confession of guilt, but was rather made by the prisoner in selt- 
exculpation, hut it is nevertheless an admission of a eliminating circum¬ 
stance on which the prosecution mainlv relies, and formed indeed the most 
important part, of the evidence against the accused. We think that such 
an admission comes properly within the rule of exclusion which the Legis¬ 
lature lias laid down in regard to confessions made by a person in custody 
of the police. 


A conviction based solely on the evidence of a co-prisoner is bad 

Reg. v. Ambigara iil JilAV * 

Hulaqu & another, 1 
I. L. R. Mad. 163. 


: re nor r 
f-. I 

Art X 

Wi. 


Where a Magistrate in taking the confession of a prisoner under section 
Emnress v Raman °* ^ ie Criminal Procedure Code (Act X of 1872), 
iiwn o t t P Mnrl omits to take it in writing with the formalities pre- 
’ " scribed by section 34-6 of that Code, such confession 

is not absolutely inadmissible in evidence. Evi¬ 
dence may be taken to show that tho prisoner duly made the statement re- 
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corded. Reg. v. Shivya and others (I. I. L. R. Bom. 210) dissented from. 
A village nransif in the Madras Presidency is a “ Magistrate ” within the 
meaning of section 26 of the Indian Evidence Act, 1872. The word “ in¬ 
clude ” in clause 13 and other clauses of section 1 of Act I of 1868 is intend¬ 
ed to be enumerative, not exhaustive. . 




A conviction of a person who is being tried together with other persons 
Emnress v B ha wani ^ or samc offence, cannot proceed merely on an 
1 I L R. All 664 * ^corroborated statement in the confession of one of 
l l. L,. tt. au. 004 . guc h other persons. 

A conviction of a person who is being tried together with other per- 
Emnressv Remchanct sons ^ or sam ° offence, cannot proceed merely on 
1 I L R All 675 an unc °rroborated statement in the confession of one 
'' * A ’ 5 of such otlxer persons. 

This case is not reported in (let liI, as Pearson, J. took in it the same 
views as Turner, J. in Empress v. Bhawani. 


Where the confession of a person being tried' jointly with other 
Emnress V. Gan- P ersor,s did not implicate him to the same extent 
■ « o t t as it implicated such other persons, and was not suffi- 

R All 444 cicut of itrielt ‘ to j ustit ‘y his conviction, held, that 

**" ' ‘ such confession could not be taken into eonsiderat ion 

under section 30 of Act I of 1872, against such other persons. Reg. v. Belat 
Ali followed. 

Hold also, where a per? n being tried jointly with other persons, made 

Empress v. Mnlu, «■ staton.e.it deprecating any guilty k».. w l.-,l-e, and 
ot t p All RAR seeking to clear hxmselt at t lie expense ot such other 

persons, that such statement could not, he taken into 
consideration under section 80 of Aet I of 1S72 against such other persons. 
Reg. i >. Belat Ali (10. B. L. II. 4o3' and Empress r. (la ura j (I. L. R. 2. All. 
444) followed. 

A confession does not become irrelevant merely because the Meinoran- 
Empress V. Bhairon dam required by law to be attached thereto by tlie 
Singh & others 3 I* Magistrate taking it, has not been written in the exact 

L. E. All. 338. ’ Jonu l®*™ 1 " 1 -' 

* 

Under section 25 of the Indian Evidence Act, T of 1872, a confession 
Hiran Miya alias made to a police olliccr is inadmissible in evidence, 
Abdool Wahid in re except so far as is provided by section 27. It is 
1 C L R 21 * immaterial whether such police officer be tlie officer 

investigating the case, the fact that such person is a 
police officer invalidates a confession. 

Where the only evidence in a sessions triiil was confessions made to a 
SoOrnddeen & others. Magistrate but subsequently retracted, and it was 
Annoiion+a o « t » established that the police misconducted themselves 
log a a> j n t] ie searc i 1 0 f the house of the prisoners who con- 

fessed, and of others under trial, and produced 
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evidence which was rejected as false, it was held that the prisoners could not 
safely be convicted on their own statements without any corroboration. 


>f lww A defect in a confession taken under section 122 of the Code of Criminal 
A s - v TT nr { Procedure (Act X of 1872) cannot be remedied lls * u 

p _ tlh 4 case of an examination of a prisoner under section 

Kisto Biswas, 5 w. 1 j. pj evidence taken at Sessions. 


R. 209. 


Section 122 of the Criminal Procedure Code (Act X of 1872) does not 

Behan Hajdi, Ap- ‘I* \V' >•«.■<,rde.1 by a MegirtruU- acting 

1#? - ,, . . - n r under Cimp. XV. or Clvnp. XVII, but to a confession 

peiiantmre, 1/ a*. mn q 0 to a Magistrate other than the Magistrate by 

whom the case has to bo enquired into or tried, and 
to a confession made during or before the com inducement of an investigation 
by the police. 


v,|, 

Act X., 

)X*2. 


A confession made hy an accused person before a Magistrate who has 

jurisdiction to deal with the matter to which it 
Empress V. Krishno relates, limy be made the commencement of a trial or 
Monee, 6 C. L. R. 289. enquin under Chapter XV of the Criminal Procedure 

Code (Act X of 1S72). and bo treated as a confession 
under section old. whether or not tin* east 1 be still under the investigation 
of the polo e. 

7Vv t. 1 /,'iani :—’The object of section 122 of the Code of Criminal Pro¬ 
cedure is to enable anv 7vJ agist mto other than the Magistrate by whom the 
case is to be tried or enquired into, to record a confession promptly. Behari 
Iladji. 5 0. L. R. 22* ami R-g. v. Shivya, I. L. R. 1 Bom. 219 discussed. 

Two accused persons on being arrested, were forwarded in custody to a 

*ss3 *ct Emp; ? v Anth- AIsiLri^irsitwho had jurisdiction in the matter with 

*•> __e wdiicli tlicv were charm'd, and who afterwards conduct- 

ram Smgh&others, 6 c „, ;i ,ted ... tl.o 

■ • R- - t. Court <*f Sc-.'ions. Before tlie Magistrate each made 

a confession, hut neither of them atle.-ted his confession by his signature or 
mark. Ibid, that tin* confessions. although the Magistrate had noted that 
they were tak<*n under section 122 of the Code of Criminal Procedure, (Act, 
X of 1*72must be regarded as ha\ing been taken in the course of prelimi¬ 
nary enquiry, and that the provisions ol section 210 allowing the evidence 
of the committing Maoist rate to be taken applied. 

r (‘itri'ini :—Section 122 contemplates and provides for cast's in which 
confessions arc recorded by a Magistrate other than the Magistrate by whom 
the case is to be enquired into or tried. 

To render the confession of one prisoner jointly tried with another 
Retr v Belat Ali admissible in evidence against the latter, it must 
d _ p’ appear that the confession implicates the confessing 

io « ^ ». v. person substantially to the same extent as it impli- 

19 S. W. R. Cr. R. 67. cates the person against whom it is to be used, in the 
commission of the offence for which the prisoners are being jointly tried. 
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Confession of one prisoner when admissible against another. Accom- 
Reg. v. Mohesh P^ ee — Corrolxfiutive evidence. Pheab, J.:— Thecor- 
Biswas & others 20 * ro ^ ora ^i° n which is needed to make Soorufc Ally’s testi- 
B L R. 455 note. S.C. a S™ 18t , th . e P™oners trastwortiy,; should bo 

i o s w n n « corroboration derived from evidence which is mdopen- 

19 a. W. R. Or. R. 16« dent of accomplices, which is not vitiated Ov the 

accomplice, character of the witness, not affected, namely, by the disposition 
on the part of one whose guilt is disclosed, to purchase impunity or advan¬ 
tage by falsely accusing others ; and further should be such as to support 
that portion of the accomplice’s testimony wliicli makes out that the prisoner 
was present at the time when the crime was committed, and participated 
in the acts of commission. It. appears to me that this section (30 of the 
Evidence Act) must be interpreted to mean that the statement of fact made 
by the prisoner which amounts to a confession of guilt on his part may be 
taken into ‘consideration so far, and so far only, as that particular statement 
of fact itself extends against, the other prisoners who are being tried as well 
as himself for the offence which is thus confessed. I think the illustrations 
which are given to this section hear out this view. If this he so. we must be 
careful not to apply statements made by Ram Indro Dass before the Magis¬ 
trate against other prisoners than himself further than those same state¬ 
ments amount in themselves to a confession of guilt on his part.” 

The words actually used by an accused, who is said to have confessed, 

Reg. V. soobjan, 10 <-»«KO'- »y.ft»il..,L The Omrt h1,..u 1,1 ».,t ae- 

BLR 33‘? cept merely the conclusions at which the witnesses, 

‘ ' deposing to a confession, themselves arrived from the 

answers which the accused gave to questions put by them. 

Where an accused makes two distinct statements, the one amounting 
to a confession of guilt, tlit* other repudiating guilt, if the one .statement is 
taken against the accused, the oilier aUo must be taken, for what it is 
worth, in his favour, 'rim Court ought to weigh well the relative credibility 
of the two statements he for*' it aceepts the one in preference to the other. 

Documents which were in the record sent up by the Magistrate, but 
which were not, put in evidence before the ►Sessions Judge, were looked at 
because they told in favour of the prisoner. 

The prisoner was tried for wounding one Lynch with intent to murder 
Reg V Hicks 10 B him, ami wounding him with intent to do grievous 
T p ’ ’ bodily harm. The crime was committed on the high 

’ * seas on a ship called the ,k Peruvian Congress,” on 

which the prisoner was a seaman. 

The {Standing Counsel (Mr. Kennedy) having proved, that the master 
of the “ Peruvian Congress ” had sailed from Calcutta and could not he found, 
tendered, under sections 33 and SO of the Evidence Act (I of 1S7*2) his 
deposition before the committing Magistrate. The deposition contained the 
following statement of an admission alleged to have been made to the 
deponent by the prisoner when in custody :—“ 1 said to the prisoner, * Is 
this the knife you stabbed him with ?’ lie said, ‘ Yes, SirI said, ‘ This beats 
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anything I ever saw!’ He said, “ Well, I intended to kill 
d-d well that I shall he hanged fof it.* ” 

« 

The alleged admission was made under the following 
stated in the master’s deposition: « at this time,” i. e., immediately after 
the commission of the crime, I was making preparations to resist any 
mutiny. I went upon the poop, wl^ere I had sent the carpenter, the boat¬ 
swain’s mate, the painter and the carpenter’s mate with muskets. I took 
with me my rifle. The men were all in the forecastle at this time. 1 
called them to come out, saying, that I would fire upon them if they did not 
do so. They all came at‘t on the starboard side. I saw the prisoner with 
them. I said to him i Do you surrender yourself as a prisoner 9* He said, 
“Yes, Sir.” I had him placed in irons.” 

The Standing Counsel asked that the portion of the deposition con¬ 
taining the alleged admission by the prisoner might, be read; but Phkau, J. 
refused to allow tliis, as tlie admission was stated to have been made 
immediately after the prisoner with others had been threatened by the 
witness, to whom the statement was made, with a loaded rifle. It was 
immaterial that the threat was not for the purpose of extorting the con¬ 
fession, but in order to suppress an attempt at mutiny. 


him as IJ| 
circumstances!®" 



The prisoner was indicted for theft and dishonestly receiving stolen 

Reff v Macdonald J P ro l ,(?l t .V- The prosecutor, while travelling by train 
' 1 ' ■ ’ to Calcutta discovered that his courier bag, contain- 

10 d. K. App. A. "mg his watch, chain, and a sum of money, had been 
stolen. He reported his loss to a Kail way police inspector at the first sta¬ 
tion at which the train stopped after ho became aware of the theft, the 
prisoner not then being present. 


The Standing Counsel (Mr. Kennedy) tendered evidence of this report. 
Piikar, J. held it to be admissible under section 8, illustration K. of the 
Evidence Act (I of 1872). 


The Standing Counsel next tendered evidence of a statement made by 
the prisoner to the constable who arrested him, to the effect that the watch 
and Rs. 1,000 liad been given to him by his sister, and that he had bought 
the chain. Pm: at?, J. observing that there is a distinction in the Evidence 
Aet, between admissions and confessions, admitted the evidence. 


Statements of accused can only be used in evidence as against the 

Reg. v. Hurgobind & l )arti, ; s mald , n ^ then \ an / 1 <? ilunot be used as corro ~ 

_ -- borative evidence against others. 


another, 2 N. W. P. 
Rep. All. 336. 


A Sessions Judge, after a prisoner upon his trial has pleaded what in 
Reg v Hursookh e ^ ec l amounts to a plea of not guilty, is not justified 

2 N. W. P. Rep. All’. 

479. 


i. _ •/ f a 

in convicting the prisoner solely upon a confession 
made before the committing Magistrate. 
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O 'j^ T ^ J - -7T3 - 

than the mere signature of the Magistrate thereto 
janecessary. The certificate under the Magistrate’s 
’'land, required by Section 205 of the Criminal 


|make the examination of an accused person before a Magistrate * 
leg. y. Bheebeekee, evidence fa. a Seasions Court^ «,metMng more"' ' 

4 N. W. P. Rep. AIL 
16. 

Procedure Code, (Act XXV of 1861) must be attached. 

A confession should be recorded in the language in which it is made. 

The accused confessed to a police constable on being assured by him 
Beg. V. Mussamut that nothing would happen to her, that she had killed 
t Vi * k V W P her newborn child, and had buried it in the enclosure 
Lucnoo, D M. w. r. of her house> Tllis statement l(id to the discovery of 

Rep. All. oo. some bones of the head of an infant, a stone stained 

with blood, and a knife with which stone and knife, she said that she killed 
her child. Before the committing Magistrate she made the same statement. 

In her trial before the Sessions Judge*, she admitted the-birth of the child, 
she stated that it did not cry and that she buried it, not knowing whether 
it was alive or dead. She also stated that the police constable had pressed 
and threatened her and told her, that if she confessed the truth, nothing 
would happen to her, she denied having killed the child with the stone and 
sickle, and said that she had merely pressed it on the ground, and then 
buried it. There was no evidence to show that the child was horn alive. 
Held, that the confession before the Magistrate was irrelevant, and that 
the Court was not prepared to say, that the confession made before the 
Sessions Judge, was made after the impression caused by the promise of the 
police constable lia-d been fully removed, and that, looking at the fact that 
a promise of safety had been made, that the confession was, even if accepted, 
of a limited character ; that there was nothing to show that the child was 
bom alive, and considering that if the child was born dead, the accused 
might under fear of exposure and disgrace have wished to conceal the body, 
the accused must be acquitted of murder. 

The statement of a person tried jointly with other persons for the same 
V Baku I* Khan otlVnoes is not made less of au admission, as to all 
p p^n All* that the person knew concerning the offence, nffoct- 
n-io . • P« • himself and tin* other persons, by the fact of the 

* Court not thinking him guilty of the offence charged. 

The properly attested confession of a prisoner before a Magistrate, is 
n TiViTif+i,Yi sufficient for his comiction without corroborative 

*** * . evidence, and notwithstanding a subsequent denial 

Rngwan & others, 12 M t , S( , Bsious Court. 

S. W. S. Cr.S. 49. 


A Deputy Magistrate should not act as Magistrate in a case in which 
Reg v Bvidnath he * 8 himself the prosecutor, and take confessions 

Singh is others, 3 8- 
W. R. Or. R. 29. 


■ 

of prisoners before himself. 
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At; V, 


^ : s, 
A t X, 


a s.»7, 

Hi. At* 
X.. IKhl-; 
»iW 5*. 
to iiil- 
Jtuc* 
Art I .. 

lira, 


The whole and not part only of a prisoner’s confession must he taken 
Reg. v. Ohokhoo in order to liis conviction. 

Khan, 5 S. W. R. Or. 

R. 70. 


A police officer acts improperly and illegally in offering any induce- 
p _ v -rvi, liril _ r* lltt ment to an accused person to make any disclosure 

O'afe & others 8 S 01 conioss ^ olu No part of his evidence us to the dis- 
J. _ i ’ ‘ covery of facts in consequence of such confession is 

W R- Or. R. 13. legally admissible. Remarks to the effect that the 

prisoner was a person of wealth and influence, and had prevented truth 
from appearing, ought not, unless established in evidence, to iind a place in 
a judgment. 


Section 100 of the Code of Criminal Procedure (Aet XXV of 18(11) 
Reff v Domun re ^ or ‘ s 1° cases -where the confession of a prisoner lias 
10Q been made to the Magistrate conducting the investi- 
Kanar ai ot ers, »• «ration, and not to the police. It is only when pro- 

W. R. Or. R. 82. pcrly made to the Magistrate, that the confession 

can be used as evidence against the prisoner. The mere standing by of 
the Magistrate when the confession is being made to the police is not 
sufficient. 


A voluntary and genuine confession is legal and sufficient proof of 

Reg. v. Jhuree & 
another, 7 S. W. R. 

Or. R. 41. 


Reg. v. Kally Churn 
Lohar & others, 6 S. 
W. R. Cr. R. 84. 


The confession of an accused person is only evi¬ 
dence against himself. 


The importance of properly recording and attesting the confessions of 

Reg. v. Shikaree, 15 t!, . e u " dl ' ' ,f €rilimial 

g Cr 63 ^ ruc^durc (Act Xa V ot 1^01J pointed out* 


Before the examination of u prisoner in the presence of the commit¬ 
ting officer can he used as evidence against him un¬ 
der seefion Criminal Procedure Code (Act XXV 
of 1H(J1) the provisions of section 205 of thaf Code 
must have been complied with, and the committing 
officer’s attestation affixed in full to the examination. 


Reg. v. Chupput 
Khyrwar, 15 S. W. R. 
Cr. R. 83. 


The confession of one prisoner cannot be used as corroborative evidence 
Reg v Durbaroo another prisoner. Corroboration as to the 

Dass Sirdar, 13 S. W. 

R. Cr. R. 14. 


r> j. 

details of the crime without corroboration as to the 
person of the accused is worthless. 


in h<v t. J f mun Kami a Iii.i k>. , mica l 1 3 ‘ ii.vl c > i"Ji 1 't. 
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A confession made to a Joint-Magi8trate of a district in charge of the 
Ref. v. G opeenath su dder sub-division, is receivable in evidence al- 
Wnllii iq o w «. though the Joint-Magistrate may not have been 
P g * . W. tt. U . spedaily empowered under Act VIII of 186'.) to re- 

ceive the confessions of prisoners. A confession 
made to a private individual, may be evidence against the prisoner, if proved 
by the person before whom the confession was made. 

An admission by A. and B. that the crime charged against them, was 
Reg v Kistc M un dtll committed by 0. and D., and that whatever share they 

™ h n <1 « v-t 1 4- <■ arn it /I . /l a »-■» Vi TT Ilia / 1 M 4- .1 AAl.f .i ■ 


& others, 7 S. W. R. 


had in it was under compulsion, is not a confession 
on which any person ought to he convicted. Previous 
Ur. R. 8. statements of witnesses on oath, are not available as 

evidence in a subsequent trial. - 

The Magistrate in his grounds of committal, and the .Sessions Judge in 
p eg . _ KodaiKahar his conviction, should specifically note with exact- 
5SWR 0 R 6 ' ness and precision, the proof against eaelx particular 

o «. W. It. t»r. xv. o. prisoner, and the manner in which it is supported. 

To give weight to confessions of prisoners recorded-under section 116, Code 
of Criminal Procedure (Act XXV of 1861), there should be a judicial record 
of the special circumstances under which such confessions were ren-hed by 
the Magistrate, showing in whose custody the prisoners were, ami how far 
they were quite free agents,, In a preliminary enquiry before a Mu id-urate, 
the evidence should be sent in as found, and not kept by the police till they 
have made it all complete. 

It is not necessary for a Sessions Judge to read out to prisoners, confes- 
Reff V Misser S*i°ns made by them before a Magistrate, and ask them 

’ ___ _ if they have any objection to the reception of these 

Sheikh, 14 S. W. K- confessions. The examination of prisoners before a 

Or. R. 9. Magistrate, is to be received in evidence, -and fheattes- 

tation of the Magistrate is />#■/»»'/ j'ncir proof of the circumstances. 

Admissions made bv a prisoners \akecl cannot be* u>ed against the 

Reg. v. Kazim 
Mundle, 17 S. W. R. 

Or. R. 49. 


A confession before the Magistrate though afterwards retracted before 
■n„ ■M , «ona»w«+ the Sessions Court, is evidence against the party 
" making it, undi*r sect ion *»<»<» of the Pode of Criminal 

Jema, 8 S. W. R. Or. 

R. 40. 


Procedure (Act XX\ of lshl). 


An admission of crime when fairh made after 

Reg. t. Ramdrarn 'r' [,u * c f 

Ohamar & other*, 4 uo ‘ ormJ ' ‘ , ™" s " lK “ 1 ,Kul 

« « A party making it. 

S. W. R. Or. R. 10- 1 J B 


due warning, is not in- 
the time it was made, 
been made against the 
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A Magistrate acts without due discretion, when as a prosecutor, he holds 
Reg V Ramdhun out P roIn i aes prisoners as an inducement to them 

Singh, 1S. W. R. Or. 

R. 24. 


to confess. 


Reg. v. Runjeet 
Soutal, 6 S. W. R. Cr. 
R. 73. 


A prisoner may be convicted on his own uncorro¬ 
borated confession. 


The evidence of 

Reg. v. Sageena & 
another, 7 S. W. R. 
Gr. R. 56. 


a policeman who overheard a prisoner’s statement 
made in another room, and in ignorance of the police¬ 
man’s vicinity, and uninfluenced by it, is not legally 
inadmissible. 


Mode of treating the confession of prisoners as evidence in a case of 
Reg. v. Shahabut living stolen property pointed out. 

Sheikh, 13 S. W. R. 

Cr. R. 42. 


Reg. v. Sheikh 
Boodhoo, 8 S. W. R. 
Cr. R. Os, 


A prisoner’s confession must be taken in its 
entirety. 


, Under section 

' Reg. v. Sheikh Me- 


of the Code of Criminal Procedure (Act XXV of 
18(51) the examination of the accused before the 
Magistrate, must be given in evidence at the* Sessions 
trial, whether it tells for or against the prisoner, and 
it is not in the discretion of the prosecution to put 
in that examination or not. 


herchand, 13 S. W. R. 
Cr. R. 63. 


The confession* of a prisoner before a Magistrate, though retracted 
D Qrop-mnt+v before the Judge, is admissible in evidence against 

the prisoner, provided the Judge be satisfied that it 
Gongola, 6 S. W. R. \„l mitl iri]v jmule. 

Or. R. 81. 


ee no., 
S 2 *• 

X .1* 
tit’ICO 

Av’.a 


The words “ a Magistrate” in section 111) of the Code of Criminal 
P v V ah ala Procedure (Act XXV of 18(51) mean “any Magis- 
_ , ®' „ -d trate,” and not merely “ the Magistrate having juris- 

Jetna, 7 om. H p. diction.” r l’he practice of taking prisoners before 
Crown Cases, 56. Magistrates not having jurisdiction in the ease, for 
the purpose of getting a, confession recorded, is not generally desirable, but 
such a confession is legally admissible in evidence when duly proved. 


The admission of an accused cannot be taken to be corroborative evi- 
p . , v Rugsirnddi deuce, or any evidence at all against any body, other 
. "’ „ w P than himself. Police papers ought not to be taken 

« otners, 8 ». W. It. j^idieial notice of as evidence, nor consulted in order 
Cr. R. 35. to test evidence. 
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Under section 205 of tlie Code *>f Criminal Procedure (Act XXV of 
Reg v Ooshtolall *861), & * 8 no ^ necessary for the Magistrate to state 


Butt, 7 B. L. R. Ap. 
62; S. C. 15 S. W- 
R. Cr. R. 68. 


in the body of the examination, that the statement 
comprised every question put the accused, and every 
answer given by *him, and that he had liberty to add 
to or explain his answers. 


Attestation at the foot of the examination is sufficient; but in case 
of doubt, oral evidence should be admitted, to prove the regularity of tlie 
proceeding. 

An admission obtained from a prisoner by persuasion and promises of 
Bishoo Manjee Ap* immunity by the police, ought not to be received in i 
npllant q S w R evidence, as being in direct contravention of section 
Cr R16 UC '' Ood ‘\°? Oi^inal Procedure (Act XXV of lHbi). 

The deposition of the police office, moreover, should 
be talccn before the admission can at all be used against the prisoner, under 

section 150, Code of Criminal Procedure. 

*! 

The confessions m a prisoner in one case in which lie was convicted, cau- 
p e _ y Munger 11 ns( 'd against him in another case, unless they 

are deposed to on oath, either by tlie person wlio 
took them down, or by some one else who heard 
them. 


Bhooyan, Case of, 10 
S. W. R. Cr.R. 56. 


The accused made a confession to a police inspector, part of which 

related to the concealment of certain jewels and 
in consequence of the information so received, the 
jewels were discovered :—Held, the* under section 27 
of the Evidence Act that part of the accused's con¬ 
fession, which described liis assault on the deceased, and her consequent 
death, and the way in which he became possessed of the jewels, related dis¬ 
tinctly to the fact of the discovery of the ornaments, and might he proved 


Reg. v. Pagaree Sha- 
ha, 19 S. W. R. Cr. R. 

M 

51. 


against the accused. 
The eonfeesions 

Reg. v. Jaffir Ali & 


others, 19 S. W. R. 
Or. R. 57. 


of persons tried jointly for the same otfem-e may, hy 
section •>(), Act 1 of IS72. he “ considered" as against 
other parties then on their trial willi them, but such 
confessions, when used as ovklenro against others, 
at and in need of corroboration, and cannot be used 
as corroborating in any way the evidence of approvers against such other 
parties. Section 30, Act. I of 1872 ought to be construed w irh great strict¬ 
ness, and the confession of one person is not. admissible in evidence against 
another, although the two are jointly tried, if one is tried for the abetment 
of the offence for which the other is on his trial. 

The Court, on a consideration of the evidence, set aside the verdict of 
Pab- v Pnmcfmrn acquittal come to by a majority of the jury, holding 

that a confession made by the accused before the 
whose, 20 S. W. K. Assistant Magistrate was good, such confession, even 
Or. R. 33. if obtained by deception, being admissible under sec¬ 

tion 29 of the Evidence Act, I of 1872. 


A<t X., 
1083 , 


* :r,% 
*'■ V, 

mi. 


f-t r- 

!7. F.vl- 
iipnris 
An i., 
Ii7». 
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Maukby, J.;—. u .Then it is also said 

that the confession was originally obtained by the police officer by means 
which are prohibited by section 24 of the Evidence Act; that the police 
officer had violated his duty as laid down in the Code of Criminal Procedure 
(Act X of 1872), section 120 ; and that in fact the confession was caused by 
an inducement, threat or promise, which was operating upon the mind of 
tin.* prisoner when he repeated his confession to the Magistrate on the follow¬ 
ing day. Now it appears to us that there is nothing in. the evidence which 
would support that objection. Whether the statement made by the police 
officer, that the prisoner's brother-in-law had given out that he was guilty, 
was actually true or not, it does not appear to us that there is anything 
which would justify us in inferring that the prisoner was induced to suppose 
that lie would gain or lose anything by making the confession. If this 
amounted to anything at all, it wa^ a deception practised on the prisoner, 
lmt though we might disapprove of any deception being practised, section 
20 of tin* Evidence Act expressly says that a. confession made in consequence 
of a deception is not to he excluded.” 

The confession of a witness in the .shape of a fonder deposition, can be 

TW V Mn««nrnil. xlHvi] as rvi,l, ‘ lu ' e »*<g;iinst a, prisoner only on the con- 
’ dition prescribed by section 210, Code of Criminal 

dm &: another, 21 S. 'procedure (Act X of 1872); that is, it must have been 

W. R. Cr. R. 5. duly taken by the committing officer, in tin* presence 

of the T' » sou against whom it is to be used. Tin; certificate of tbe Magistrate 
appen.’ d to such confession, in order to afford )>rhu<i facie evidence under 
section 80 of the Evidence Act of the circumstances mentioned in it rela¬ 
tive to the taking of the statement, ought to give the facts necessary to 
render the deposition admissible under the section 210. 

Statements made by one set of prisoners, criminating another set of 

Rear. v. Bunwarec ™-10ii4ivi.lual prisoner mndo n case 

, - _ tor ImiiM'lt. on which he was tree from any criminal 

Lall & others, 21 . 0 fj> 1)( -e. ought not to he taken into consideration 

W. R. Cr. R. 53. * under section do of the* Evidence Act, against the 

prisoners of f lie second set. when the two sets, although tried together, were 
fried upon totally different charges. 

Act T of 1872, section do which makes the confession of one prisoner 
p v Sheikh evidence against persons other than the man who 
_ °* oi* q w b made the confession, applies only to cases in which 

BUXOO,, 1 • W. K. ls made by a prisoner tried at tbe 

Cr. R. 65. same time with tlie accused person against whom the 

confession is used. 

Section 122 of the Code of (Vnninal Procedure (Act X of 1872) which 

Reg. v. Jetoo & others rTV'"r," , wrOfy on u confession In* 

09 c w B Pr B ifi beliel Unit it was voluntarily made, does not apply 
iio o. W. K. . . to the ease of a confession taken by u Magi stale 

who is actually investigating the case, and examining the witnesses pre¬ 
paratory to com mitment; button case where some other Magistrate takes 
a confession, and forwards it to the Magistrate by whom the case is inquired 
into or tried. 
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Tlio confession of co-prisoners caainot under the Evidence Act, l of 1872, 

_ w » section 30, be treated as evidence of ordinary cLar- 

Reg. v. Aiaga « acter not distinguished by any special infirmity or 
others, 23 S. W. R. qualifications against the other prisoners, as in addi- 
0r. R. 24. tion to the infirmity inherent in an accomplice’s 

testimony, they are not given on oath and are not liable to be tested by 
cross-exa inination. 

When a fact is discovered in consequence of information received from 
_ _ nvinrn 0110 °1 several persons charged with an offence, and 

Reg. V. It where others give like information, the fact should 

Chung & Others, not be treated as discovered from the information 

S. W. R. Cr. R. 36. of them all. It should be deposed that a particular 

fact 1ms been discovered from the information of A II. and this will let in 
so much of the information as relates distinctly to the information therein 
discovered. 

When more persons than one are being tried for the same offence, and 
n rvmnriar a confession made by one affeeting himself and some 

Reg. • _ of the others is proved,the Evidence Act, section 30, 

Bhuttacnarjee, 4 . j oos not provide that such confession is evidence, 
W. R. Cr. R. 42. but that it. may he taken in consideration ” ; the 

intention of the Legislature being that when, as against any person impli¬ 
cated by such confession, there is evidence tending to his conviction, the 
circumstance of such person being implicated by the confession of one of 
those who are being jointly tried with him, shall he taken into considera¬ 
tion as bearing upon the truth or suitieieney of such evidence. When a 
confession has to be used for the above purpose, the person to be affected by 
it lias a right to demand that it he jctrictlv proved, and shown to have been 
in all essential respects taken and recorded as prescribed by law ‘Criminal 
Procedure Code, Act X of 1872. section 122), i. <•., in the manner provided by 
sections 345 and 34(1. When the examination of the accused is taken other¬ 
wise than in the course of a preliminary inquiry, an omission to comply 
with the provisions of section 31(5 cannot he remedied by the evidence of the 
Magistrate who took it :—The reception, as evidence against an accused 
person, of a confession which ought not to have been proved, and which" is 
not in accordance with the law, and tin' grounding of a ease against him 
upon such confession, must, be held to he irregularities which seriously pre¬ 
judice the prisoner. 

The ordinary rule of taking eonfesMous as a whole, and giving the ae- 
Reg. V. Nityo Gopal ;’ l lls0 . a the absence of other evidence against him) 
- « . 04 g the benefit 01 mij circumstances that may appear in 

3,3 ^ •* ’ ’ his favour therefrom, cannot apply to confessions 

W. R. Or. R. oO. which are diametrically opposed to each other ; but 

only where the more favourable view is not absolutely inconsistent with the 
general tenor of the confession. 

Statements made by a prisoner before the committing officer, which 
j * e ~ y KeshubBhoo- implicate his fellows and exculpate himself, cannot 
nia V Others, 25 S. 1)0 "^‘Jcd as evidence under the Evidence Act, 

W. R. Or. R. 8. 
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Goloke Chunder If admissions a,re taken as evidence, they must 
Chowdhry v. The be taken as a whole. 

Magistrate of Chitta¬ 
gong, 25 S. W. R. Or. , 

R. 15. 

Where a person accused of murder, acknowledged having struck his 
p - nail victim, but repudiated the intention to murder, and 
^ ‘ * the Sessions Judge accepted this acknowledgment 

"5 5. W. R Cr. R. 23. as a p] ca 0 f guilty, and omitted to record any further 
evidence : Held, that the Judge was bound to accept the statement of the 

accused us a whole, if it wns tnkon ns a confession at all. Conviction for 

murder accordingly set aside, and new trial ordered. 

Tainted e\idence is not made better by being corroborated by other 
Reg.v.BaiiooChow- touted evidence. The statement of one prisoner 
. , ... cannot be taken as cvnlenee against anot.lier prisoner 

WET pTo’ «»der section 80 of the Evidence Act, unless the 

W. It. Or. K-. 43. confessing prisoner implieates himself to the full 

as much as his co-prisoner whom lie incriminates. The rules of evidence 
cannot be departed from because there may be strong moral conviction of 
guilt. 

To m;.ho the confession of a prisoner, not uttered in the presence of a 
Ohoda Atchenah. M’Wstmte. in evidence, tin- fact discov.-r- 

nrisnnpr ** Mail Rp« b, ‘ ,m, ‘- wliu ‘ lj ot lts mvu lo m>, independently 

*? 1Q ’ ■ P- ,,i' tin.* confession, would be admissible in evidence. 

Sta tions 110 and 180 of the Criminal Procedure Code 
(Act XXV of l'SGl 1 considered. 

Reference in Ses- H ^ not necessary for a Magistrate to caution 

sion Case No. 77 of a P ri ' :ol "‘ r receiving his or lier statement. 

18G9, 5 Mad. Rep. 

Rul. 11. 


Section 80 of the Indian Evidence Act (I of 1872) is an exception, and 

Proceedings of 24th j ts w °V U,i - 'V'"™ t] '‘« ^>nfes;don is merely to 

T iq-q -- ivr i be an eminentm 1 lie conuileruliou ot the evidence, 

any. bk, t Ma . |j ]1 ],. rtS then* is something more, a conviction upon 

Rep. Rul. 15. II w |j| | J( . it ( . ilS( . ,,f no evidence, and bad in law. 


A conditional pardon was tendon d to, and accepted by the accused. 

■ nr- lie then, on solemn affirmation, made a, statement 
“ o -a p before the committing Magistrate in which bo cri- 

tna, 8 nom. Kep. initialed himself and two other persons. Three days 
Crown Cases, 103. afterwards he, voluntarily came forward and made, 
on solemn affirmation, another statement, in which lie retracted and contra¬ 
dicted what he lmd said in his former statement. The conditional pardon 
was thereupon cancelled, and the accused was put upon his trial. Held, that 
the first statement was adtaigsible as evidence against the accused, under 
section 32 of Act II of lSo$. (See now section 132 of the Evidence 
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•Act (I of 1872).) The facts of the case were these. The accused, Alibhai, 
and his family were on terms of enmity with one Umar Vali and his 
family. There was an affray between the two families, and Gori, the 
mother of the accused, was slightly wounded on the head. By whom or 
how this wound was inflicted was 'not clear; but for treatment of this 
wound she was admitted into the Civil Hospital, Broach, where, after re¬ 
maining for three days, she died. Shortly after her death, the accused, 
Alibhai, complained to the Magistrate F. P. that she had been killed by the 
beating inflicted upon her by their enemy Umar Vali and bis associates, 
against whom criminal proceedings were accordingly taken, but they were 
ultimately discharged, and the accuse* 1 was himself charged with the mur¬ 
der, The Sessions Judge further h«»M, that it was proved that the cause of 
the woman Gori’s death was arsenical poisoning, and not any external in¬ 
jury; that during her residence in the Broach Hospital some food was sup¬ 
plied, to her by the accused; that there was every reason to believe that 
that food contained poison, and that the accused had knowledge. 1 that that 
was the fact. On arriving at his conclusion on this last-point, the Sessions 
Judge observed that without the accused's own statement lie should hesi¬ 
tate to convict him. This statement was that the accused first intended to 
make a charge of simple assault against 17mar and his friends, but that at 
the instigation of his own comrades he poisoned his mot her, and charged 
Umar ami his friends with murder. The statement and its withdrawal took 

place under the following circumstances: — 

• 

During a preliminary investigation before the committing Magistrate 
into the conduct of three persons suspected in thin matter, the Superinten¬ 
dent of Police in charge of the case suggested that a conditional panlon 
should be tendered to the accused, Alibhai. This was horn. and Alibhai. 
being examined as a witness on solemn affirmation, made the statement 
alluded to above, on the 21th of March 1S7»>. Three days afterwards, 
Alibhai appeared before the Magistrate of his min accord, and al-o on 
solemn affirmation, made another statement, in which he denied all that 
he had said before, and asserted that lie hail been indm-ed to make the first 
statement by the persuasions of his enemies, llis pardon was thereupon 
cancelled, and he was committed fur trial. At the trial it was objected, 
when it was proposed, to put in evidence the prisoner's first statement, that 
it, being upon solemn affirmation ami made as a witness. was not admissible 
in evidence against him except for the purposes of a trial for giving false 
evidence. 

TV 

Pur Curiam :—‘‘The trial of this ease being in other respect* regular, 
the prisoner’s statement was admissible in evidence. A confession impro¬ 
perly obtained—that is, by means of hopes ami fears, caused in ways dis¬ 
approved by the law—is rejected as evidence. But in this case no improper 
means were resorted to; nothing was done but what the law distinctly 
approves : and the prisoner, having voluntarily become a witness, is subject, 
like other witnesses to have what he said in that capacity used against 
himself,. It is sufficiently clear that the proper con¬ 

nection of section 32 of Act II of 1855, and of section 178 of the Indian 
Penal Code is this—that the former establishes an obligation to answer all 
questions put by a competent authority, while the latter provides a specific 
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penalty for failure in the prescribed duty. That duty is in part assumed 
as existing, and in part defined by the earlier enactment, and, where defined, 

defined on the assumption, to be clearly gathered from the proviso, of an 

exercise of compulsion by the Court, which can have no place Where the whole 
statement is made without reluctance and without protection being claimed. 
The provisions of section, 200 and 211 of the Code of Criminal Procedure 
(Act XXV of 1801) assume that guilty persons may make statements under 
conditional pardons and be afterwards committed for trial. The ordinary 
rule is, tlmt everything from which a reasonable inference can be drawn as 
to the facts in issue is evidence, and if it bad been intended that this particular 
kind of evidence should be inadmissible, a clause to that effect would have 
been inserted in the Code. The law protects an informer who tells the truth; 
one who perverts it deserves no protection. And if the former of the prisoner’s 
two statements in the case was the false one, it places him in no worse posi¬ 
tion than any other accused person who, without, lawful excuse, has made a 
false confession. The only case cited at the bar against this position is 
Reg. r. Radanatli Dossadh (8 Calc. W. Rep. Ur. R. 53). This was more a 
dictum than a regular decision arrived at after argument. Mr. Justice 
Kkml*, who w T as the only sitting Judge in that case, observed:—“ The 
statement made under the promise of pardon is no evidence against the 
prisoner. To admit such, would he contrary to the policy of section 203 of 
the Code of Criminal Procedure, as observed by tlie Judges of tills Court 
on review' of the jail delivery statements. With due .deference to the 
opinion e‘‘ the learned Judge, we thiuk the admission of the statement in 
question in opposed neither to the policy of the section quoted, nor to the 
interests of justice. We are confirmed in our opinion by the alteration 
effected in this section bv tlie Criminal Procedure Amendment Act of 18(59, 
two years after the decision of the above case in 1807. Before amendment, 
section 200 ran thus : “ Xo influence, by means of any promise, or threat 
or otherwise, shall be used,” Ac. ; nmv, the most, important words, “ ex¬ 
cept as provided in section 209,” are placed prominently at the commence¬ 
ment. The prisoner, without any pressure having been put. upon him, came 
forward and made his statement before the Magistrate; and we must, 
therefore, take it to be perfectly voluntary. We do not think that the 
circumstance of its Inning been made on solemn affirmation renders it in¬ 
valid. On this point Taylor in section 820, p. 795 (5th ed.) says: “And, 
indeed, the rule excluding sworn confessions seems strictly confined, at 
Common Law, to tlie case* of a statement made by the party upon oatli 
vjhil*' <> primmer un<h'r won!nation respecting the criminal charge. It is 
true that one or two decisions by Mr. Baron Gurney might be cited which 
seem to extend the rule somewhat fun her, and to render inadmissible con¬ 
fessions made on oath to Magistrates or Coroners by parties who, after being 
examined e* iv It h, rases, have themselves been committed for trial; but the 
authority of these decisions has been much shaken by subsequent cases, and 
they cannot now be safely relied upon as law.” 

A statement made under promise* of pardon is no evidence against a 

Reg. v. Radhanath r nso ^ tr - 

jL o b m b See now Ro<j 

Dosadh, 8 5. W. rl. Crown Cases, 103). 

Cr. R. 53. 


v. Alibhai Mitha (8 Bom. Rep. 
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Although the averment on thy record of a Magistrate by whom a 

Rep V Kashinath P risonf * r m that the accused, before making a 

,7 * confession, was warned that it was optional with 

UinKar & Others, o t 0 answer the questions put to him or not, is on 

Borg,. Rep. Crown appeal conclusive as to the fact of such a warning 
Cases, 126. having been given, it is not conclusive to show that 

such confession has not been made under the influence of fear engendered 
by previous maltreatment, or is not otherwise valueless. Allegations, 
made in a regular and proper manner before a Sessions Court on appeal, 
that a. confession made by the accused before the Magistrate who tried the 
case, was made under such circumstances as to preclude its admissibility in, 
or diminish its value as evidence, should receive due attention and he in¬ 
quired into. A Sessions Court refusing to make such inquiry commits a 
grave error in law and procedure. 

Upon an inquiry which the High Court directed the Sessions Judge to 
make into such an allegation, the prisoners were ordered to be. and uero* 
solemnly affirmed, and the prosecution neither objected to the form of the 
order, nor to the affirmation of the prisoners, and moreover cro'c-s-ex unim'd 
them, but objected to their evidence being used upon the return of tin- inquiry. 
It was held that the objection, though possibly good if taken in rime, was 
too late, and that the evidence of the prisoners might be used, whether the 
order directing them to be affirmed was correct or otherwise. 

Where daring such an inquiry the Se-d.-ns Judge avoid'd his s-ac¬ 
tion to the prosecution for perjury of some of the witnesses who deposed on 
behalf of the prisoners, tlie High Court, considered such a pr-v*.*.ding im¬ 
proper, and eminently calculated to defeat the* object of the inquiry. 

A detailed confession made by an accused before a Magistrate, but 
Re<r V Garbad ,v U“ictcd oil tin* examination being r- ml ow :* to him 
_ i- **’ n in couforinitv with -ection 2o-‘> nf tin* Cod** of Crimi- 

Bechar, 9 Bom. Rep. ]i;il j, rtl , ( . (iu ; V , t x xv (1 f hoc. d-.-s not amount 

to a. confession, although the plea for retracting the 
confession, viz., ill-treatment of the accused by the police, may be inquired 
into and found to be untrue. 

W. a travelling auditor in the service of the <J. I. P. Railway Company, 
in’ ’* n having diseo\ered defalcations in tin* account of the 
j ^ «a^HTOJl U:a- p r j soll(T> NV | U) was ;1 booking-clerk of tlu* Company, 
dabhai, 9 Bom. Rep. went to him and told him that “ he had better pay 
358. the money than go to jail ” and added that “ it would 

bo better for him to tell the truth," after which the prisoner was brought 
before the Traffic. Manager in whose presence be signed n'receipt for. and 
admitted having received, a sum of Ks. S26-8-0. The prisoner was subse¬ 
quently put on his trial for criminal breach of trust as a servant in respect of 
this and of other sums :— 

Hold, that the words used by W. the travelling auditor, constituted an 
inducement to the prisoner to confess, ami that \V. was a person in autho¬ 
rity within the meaning of section 21- of tin* Indian Evidence Act. and that 
the receipt signed by the prisoner was, therefore, not admissible in evident*'* 
on his trial. 
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Hold also (Bayi.ky, J. dixscnHentc) that the High Court, in consuleri atj^a 
point of law reserved under Cl. 2(> of the Letters Patent, where it. is;'^K 
opinion that evidence has been improperly admitted as to one of two hi-l M ? 
of charge of which a prisoner stands convicted (the two heads of chaygjjfl 
relatiug to distinct and separate offences) and that the conviction on at ria l 
head ol* charge is had, has power to review the whole ease and, if it app&|B* 
that the evidence improperly admitted could not reasonably be supposed 
have influenced the jury as to the latter head of charge, ought not to ml 
aside the conviction on that head ot‘ charge, but should proceed to pass judjjffl 
ment and sentence on it. ^0 

Semitic: Section 1(»7 of the Indian Evidence Act, applies to criminal 
trials l>v jury in the High Court. M 

The confession of an accused person, taken by a. Magistrate having nof 
P tp tj„; p„ jurisdiction to commit or try him, is imperfect, if 

® ’ not signed by the accused person or attested by his 

tan, 10 Bom. Rep. mark, and is inadmissible in evidence (sections 122 
166. and o lt> Criminal Procedure (.’ode. Act X of JH72.) 

The term Preliminary Inquiry" in the filial clause of section oi-6 
moans sue!) inquiries as are the subject of Chapters XIV (of Enquiries and 
Trials' and XV (of Inquiry into eases friable bv tin? Court of Session or the 
Hi gli C'-urf) ; and, therefore, that clause does not apply to confessions re¬ 
corded .aider section 122, which refers to an inquiry not during a. trial or 
one held -with a, \i*w to committal, hut an inquiry for the purpose of for¬ 
warding confessions. when recorded, to the Magistrate l»y whom the case of 
the accused person is inqitiri d into or tried. Consequently, when a con¬ 
fession taken under section 122 is inadmissible in evidence, oral evidence to 
prove that such a eon Cession was made, or what tin* terms of that confession 
were, is inadmissible also. (!Se<dion i>l of the Indian Evidence Act.) 

A confession not taken in the form of question and answer, and not 
Reg v Amrita Go- “'dheiiiiealed by the Magistrate’s endorsement as to 
• i * in t> t> its aeeuraio, is iuadmi.-ailil,* in evidence, even 
v.n a, om. ep. flo objection should be made to its rccep- 

tion : seelioiin 122, 2db and d 16 of the < V>do of 
Criminal Procedure (Act X of 1*72; and section 1)1 of * he Indian Evidence 
Act. 


Tin- confession of a per-on uho says he abetted a murder, hut withdrew 
Reg v Amrita Go- before the actual perpetration of that murder by his 
. , s ‘ 1n p „ associaf<*s. c-annuL he used as evidence against those 
vm a, U -om. Kep. associates, though the person confessing is tried with 

them jointly on a charge of murder. Section ilO of 
the Indian Evidence Act. 

The direction of section did of the Code of Criminal Procedure (Act 

Reg. v. Daya Anand X.'.f IH72; unjoiniiifr that an oceuacd perK.ni *lmll 
sr txn.r. 1 ..^ sign the. record or ins confession, is not satisfied by 
& Ranched Khalpo, Iollmvil4f . S i K „ llllUre of A . U. (the a«n«ed); 

11 Bom. Rep. 44. the Jiandwriting of C. D.” Where the conviction of 
a person was passed upon a confession thus subscribed, the High Court 
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freed it, and hold that the Sessioif Judge was bound to prevent the pro- 
' >n of such a confession. 

|5. In the absence of evidence that a confession of an accused person has 
Leg y Balvant ^ eei1 induced. by illegal pressure, it is not to be pre- 

.?* , ’ .... sumed that such confession was so induced. Aecord- 

wnarKar, 11 uom. ing to S(ictioil 2i of the Indian Evidence Act, a con- 

*3 •* fession is inadmissible only if the Court considers it 

have been induced by illegal pressure. Where the Session Judge did not 
nsider a confession to have been so induced, the High Court, upon a 
fference under section 2<>d of the Code of Criminal Procedure (Act X of 
t872) held it to have been properly admitted, and linding it to he full 
|tnd clear, and supported by reliable evidence, acted upon it by convicting the 
icrson who made it, notwithstanding his retraction of it in the Court of 
Session, and his being found not guilty bv tin* jury. 

A prisoner who pleads guilty at the trial, and is thereupon convicted 

and sentenced, cannot be said to be jointly tried 
with the other prisoners, committed on the same 



Reg. v. Kalu Patil 


& another, II Bom. 


charge, who plead not guilty. Where, therefore, one 


Rep. 146. 0 f eight prisoners before the committing Magistrate 

made a confession affecting him-elf and five others, and.afterwards, at the 
trial before the Assistant Session Judge, pleaded guilty and wa> thereupon 
convicted and sentenced, and the Judge then pro.'ceded to take his evidence 
on solemn affirmation, and recorded his confession as evidence in the case 
against the other prisiouers : Held, th.it the Judge was wrong in taking the 
confession into consideration against those prisoners who pleaded not guil¬ 
ty. The proper course for the Judge was either to have sentenced'the 
prisoner who pleaded guilt\, and then put him aside, or to have waited to 
sec what the evidence would disclose. Id.serepancies arc not less intirmative 
of testimony, because a greater sagacity outlie part of witnesses would have 
avoided them. 


The confession of one of the prisoner-, cannot be used to corroborate 
Reg. V. Malapa Bin the evidence of ail accomplice against the others. 

Kapana & others, 

11 Bom. Rep. 196- 


An accused person whose signature to a statement made bv him to the 
Dnrr „ n .„ # Tionoi committing Magistrate is not taken, as provided in 
Keg- V. ueva uaya , sect ion d hi of the Code of Criminal Procedure lAet 
11 Bom Rep. 237. X <>f 1872 ), is not prejudiced thereby within the 
meaning of that section, unless he is unfairly affected as to Iris defence on 
the merits. Where a .prisoner in the Court of Session was represented by a 
pleader, who had opportunity to object to the admissibility of his statement, 
and did not, the High Court held that he was not prejudiced. 


Under section 27 of the Indian Evidence Act, not everv statement made 

Reg. v. Jora Haqji >’X ■' l’«r> #«j otr.W- while i.. the 

Tr, _ custody ot a police officer, connected with the pro- 

& Others, 11 Bom. Auction or finding of property, is admissible. Those 
Rep. 242. statements only which lead immediately to the dis¬ 

covery of property, and, in so far as they do lead to such discovery, arc 
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properly admissible. Whatever be the nature of the fact discovered, that 
fact must, in all cases, be itself relevant to the cu.se, and the connection be¬ 
tween it and the statements made, must have been such that that statement 
constituted the information through which the discovery was made, in 
order to render the statement admissible. Other statements connected with 
the one thus made evidence, and thus mediately, but not necessarily or 
directly, connected with the fact discovered, are not admissible. That a 
witness says that a plan was prepared in his presence, is not a sufficient 
reason for admitting the plan in evidence, unless the witness also says that 
to his own knowledge the plan is correct. 

West, J._... 

We also Jind that a good deal of evidence lias been admitted against the 
accused, to prove what occurred at the hedge where the bones were found, 
and elsewhere in the fields where the murder was said to have been com¬ 


mitted, wliich ought legally to have been excluded. As a. general rule, the 
law renders statements made by people while in the custody of the police 
inadmissible. But to that rule is appended a qualifying exception. Section 
27 of the Indian Evidence Act has enacted that “ When any fact is deposed 
to as discovered in consequence of information received from a person 
accused of any offence, in the custody of a police officer, so much of such 
information, whether it amounts to a confession or not, ns relates distinctly 
to the fact thereby discovered, may be proved.” Under cover of this pro¬ 
vision, we ‘ind introduced into this case the discovery of a bill-hook, a 
knife, and a stick, in order to open the door to admit statements made by 
the accused when the;, must have been in the custody of the police. 
It is of the highest importance that the law on this point should be accu¬ 
rately known by the Courts below as well as the professional gentlemen 
who practieo there. It. is not all statements connected with the production 
or finding of property which are admissible. Those only which lead im¬ 
mediately to the discovery of property, and so far as they do lead to such 
discovery are properly admissible. Whatever he the nature of the fact dis¬ 
covered, that fact, must, jn all cases, he itself relevant to the case, and the 


connection between it, and the statement made, 


must, have been such that 


that, statement constituted the information through which the discovery 
was made, in order to render tin* statement admissible. Other statements 


connected with the one thus made evidence, and so mediately, but not 
necessarily or directly, connected with the fact discovered, arc not to he 
admitted, as this would ralher be an evasion than a fulfilment of the law, 


which is designed to guard prisoners 
practices on the part of the police. For 
find a stick ai such and such a place, 
man, in such a case, may he allowed to 
and found the stick ; but any statement 


accused of offences against unfair 
instance, a man says : “ You will 
I killed Hama with it.” A police- 
say be went to the place indicated, 
as the confession of murder would 


be inadmissible. If, instead of “ yon will find” the prisoner had said, I 
placed a sword or knife in such a spot, when it was found, that, too, though 
it involves an admission, of a particular act, on the prisoner’s part, is ad¬ 
missible, because it is the information which has directly led to the disco¬ 
very, and is thus distinctly and independently of any other statement con¬ 
nected with it. But if, besides this, the prisoner has said what induced 
him to put the knife or sword where it has been found, that part of his 
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statement, as it has not furthered, mwsh less caused, the discovery, is not 
admissible. The words in section 27 of the Evidence Act <e whether it 
amounts to a confession or not ” are to be read as qualifying the word “ in¬ 
formation ” in the immediately preceding context, not the words “ so 
much ” and the effect is that, although ordinarily a confession of an ac¬ 
cused while in custody would be wholly excluded, yet if, in the course of 
such a confession, information leading to the discovery of a relevant fact 
hat) been given, so much of the information as distinctly led to this result 
may be deposed to, though as a whole, the statement would constitute a 
confession which the preceding sections are intended to exclude. 

In this case, as in many others, the production of articles, supposed to 
have been made use of in committing the murder by the prisoners, is ad¬ 
duced as strong evidence against them. The conduct of a prisoner in re¬ 
lation to any relevant fact is good evidence according to section 8 of the 
Indian Evidence Act; but according to Explanation I. The word * 4 con¬ 
duct ” in this section does not include statements, unless those statements 
accompany and explain ads oilier Hum statements. It is on such a state¬ 
ment that the significance of the act, whidi it accompanies, in many eases 
wholly depends ; as for instance, when a police officer says to a prisoner, “ I 
must search your house for the stolen property” to which the prisoner 
replies : £< 1 will give you at once all the valuables I have .in the hou«e,” and 
then gives him certain articles, not stolen property, after which stolen 
jewels are found concealed under his hearth. But if, under cover of an ex¬ 
planation said to have been given by a prisoner of an act in itself ambiguous 
Or not so obviously connected with a fact in issue as to he relevant, it is 
sought to introduce a confession of a prisoner to the police, or made while 
in custody of the police, the Evidence Act does not warrant its admis¬ 
sion. The rules of exclusion and the exception to thmn being definitely 
laid down, the exception is not to be extended to cases not properly falling 
within it. The giving up by a cultivator of a bill-hoolc, or the pointing out 
of a place where brijri appears to have been trampled, is, however, in itself 
an unambiguous act. ft is in general also insignificant. It needs no 
explanation, and a confession accompanying it dot's not explain it, but is a 
collateral matter, whose exclusion, where it is excluded, is not prevented by 
its being connected with matters that are not excluded.” 

While A. and B. were being jointly tried before a Court of Session, the 


lirst for murder and the second for abetment of mur¬ 
der, a confession made by A. that ho himself had 


Reg. • v. Govind 

Babli Raul & another, comm if ted the murder at the instigation of B. was 
11 Bom. Rep. 278. put ill as evidence against A. tSubsequently the 

charge against A. was altered to one of abetment of murder, and the Session 
Judge under the authority of section do of the Indian Evidence Act, used 
the confession against both, ami convicted them. The High Court held that 
the original and amended charges were so nearly related that the trial might, 
without any unfairness, be deemed to have been a trial on the amended 
charge from the commencement,; and that no objection having been taken 
by B. who was represented by a vakil, to the admissibility of A.’s confession 
against him when the charge against A. was altered, the Session Judge was 
justified in using the confession against B. also. 



338 


DIGEST OP CimiTNAT, CASES. 


To render a confession admissible, it is not so much material to prove 
v p«p to whom or when it is made, as it is to ascertain the 

1« pL mind of the party making it, and to see whether or 

_ _ ' * ’ not it is probable that it was made voluntarily. 

The prisoner, a servant girl, was questioned by 
the mother of a child who had been found dead in a ditch ; and she was 
asked whether she had anything to do with its disappearance ; upon which 
she cried, and said, “ If you won’t semi for the police I will tell the truth,” 
whereupon her mistress replied, “ I will not hurt you if you tell the truth ; 
you will be much happier if you tell the truthand she promised not to 
send for the police ; whereupon the prisoner made a confession, which upon 
the trial was rejected as being made under an inducement. It further 
appeared that, shortly after this confession, the mistress sent for a neigh¬ 
bour and informed him of the confession, whereupon he had an interview 
alone with tin* prisoner, and asked her questions upon the subject, but lie 
held out no inducement, and she then made a similar confession. Hold, that 
the second confession was so connected under the circumstances with the 
first that it was inadmissible. 

The prisoner was indicted for the wilful murder of John Barnard, a 
child a year and nine months old. 

Uno/it r and ycciUe. appeared for the prosecution. 

St. Aitlxjn (at the request of the Judge) watched the case for the pri¬ 
soner. 


It appeared 


that the child, on the day of its death, had been last seen 


alive iu tK arms of tl 
parents, and it was 


ie prisoner, who was a servant in the family of its 
afterwards discovered dead in a ditch of water, where 


it had died from sulfoe.itam. _N r o charge at that time was made against the 
prisoner. Imt. about 1 wo months after, a tire having broken out. in tlie 
farmyard of the Barnards, suspicion rested upon the prisoner with reference 
to it, and she was rpiostioncd upon the subject by Mrs. Barnard (the mother 
of the child', and after some conversation as to the fire, she said to the 


prisoner, “ Had you anything to do with my child disappearing from 
the door step ?*’ Upon this the prisoner cried, and said, “if you won't 
send for the police 1 will ti ll tin* truth.” To this Mrs. Barnard replied, 
“ l will not Inn i you if you toll 1 ho truth; you will be much happier if 
you tell the truth,” and she promised not to send for the police. Upon 
this, it was proposed 1o give evidom-o of a confession then made, which, 
however, the learned Judge refused to allow, as being inadmissible .on the 


ground of the inducement. E\ Monoo was then given that a neighbour (a 
Mr. Sweet; had been shortly afterwards sent for by Mrs. Barnard, to whom 
she stated the fact of the confession, whereupon, being in the room alone 
with the prisoner, he put certain questions to lier which resulted in her 
also (ns it was alleged) eon feeing to him. 

Hon[wr proposed to give in evidence this alleged confession, and did so 
upon the ground that it was a voluntary confession made to another 
person without any inducement. 

St. Anbifw contended that this second alleged confession was the 
offspring of the inducement hold out shortly before by Mrs. Barnard, and 
that the two were under the circumstances so connected as to be each 
inadmissible. 
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Denman, J. “ There are eases wfiich hold that a confession once reject¬ 
ed on the ground that it was made under an inducement does not become 
admissible merely from the fact that it was again made to some other per¬ 
son who has not held out an inducement, the inducement being deemed to 
be a continuing one. But I am not at this moment aware of any case in 
which it has been held that, where the person who held out the inducement 
is absent, then a confession made to a third party is not admissible, no 
fresh inducement having been held out. The general principle is clear, 
that if it is made out to the satisfaction of the Judge, that the statement 
was not made voluntarily, it is not admissible. It is not merely a question 
as to whom the confession is made, or when it is made; but it is a matter 
in which you have to get at the mind of the prisoner, and see whether or 
not it is probable that the confession was made voluntarily, in the proper 
sense of the word. The objection to it here is, that it would not have been 
made but for the previous involuntary statement, and it is m i le in answer 
to questions put by the person to whom it was made, which questions were 
induced by the information obtained from tin* person to whom shortly be¬ 
fore a confession had been made under an inducement. (His Lordship here 
retired to consult with the Lord Chief Baron upon the subject. Upon his 
return he said :) Having considered the point with the Lord Chief Baron, 
we are both agreed in thinking that the confession to Sweet must be re- 
jectod, upon the ground that it was so connected under the circumstances 
with the inducement held out by Mrs. Barnard as to In' inadmissible in 
law. 


The primnwr teas convicted of ma Hslamjhter, and ordered to he kepi in 
penal servitude for life. 


In warning an accused person before taking down liis statement, a 
r v Dedar ^f'hu'islrate should state how the aecused was warned. 
__ , „ _ A Magistrate ought not to use n lithographed stamp 

Nushyo, 14 S. W. R. of 
Cr. R. 81. 


A Deputy Magistrate committed certain prisoners for trial on a charge 
T» eff y Radhu daeoitv. Some of the prisoners had confessed 

Jana, 3 B. L. R. A. Cr. W \”Y, l1 ’"' lit- *,iW to n- 

* ’ _ _ „ cord the examination ot the prisoners, or to attest 

59, S. U. 12 S. W. S1S required l>v section 20,*i of the Code of Crimi- 
R. Cr. R. 44. nnl Procedure (Act XXV of The Sessions 

Judge therefore refused to admit the examination of the prisoners by the 
Deputy Magistrate in evidence, and also refused to postpone the trial for 
the purpose of summoning the Deputy Magistrate and taking his evidence 


in the matter. 

Held (!) that the examination of the prisoners was inadmissible in 
evidence. (2) That it being wholly within the discretion of the Judge, 
under section 3(»(> to say whether or not. he should postpone the trial, or 
summon any witness to give his evidence, the High Court, as a Court of 
Revision, would not interfere or order a new trial. 
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Sco now 
6. 53J, 


A confession not recorded according to the provisions of Act X of 1872, 

Keg. t. Kale Chand seetio “ 34e - is inadmi8siM e “-a evidence. 

Pal, 24 S. W. R. Or. 

R. 29. 

A statement which a man in the custody of the police, volunteers to one 
Reg. v. Monmohun “ thu l>°". it! ™, o£ * taagiatmtc, can be used as evi- 

Roy l another, 24 S. don,c "s 8 "' 81 1,10 ' vtu rtl 

W. R. Or. R. 33. 

The matter before a “ punch<ii/at ” was whether M. and K. had mur- 
, r iur A i, on dered B. and thereby disqualified themselves from 
_ . . att further intercourse with the rest of their brother- 

Lal os Others, 4 1.1 j. ] l0tK i M. and K. made certain statements before 
R. All. 46. the fmvclini/at , which it was afterwards sought to 

prove against them on their trial for the murder of B. as confessions corro¬ 
borating the evidence of an approver. The witnesses called to prove these 
“ confessions ” did not state specifically, what was said by M. and K. 
before the puuchayat. One witness, a. member of the punchayat , said : “ M. 
confessed and K. acquiesced. 5 ' Another witness, also u member of the pmo- 
chdi/af , said: “M. and K. were taxed with tubing B.’s house, upon which 
both admitted having murdered him. 55 The same witness also said: “The 
admissions were not taken down.” Tt appeared that it was not till at the 
sixtli mei Mug of the jitnichniptf., and when JV1. and K. were threatened with 
excommunication fiom caste for life, that they made such statements. Held, 
that, if the statements attributed to M. and K. had been actually made, and 
assented to, and this fact had been duly proved, the provisions of section 
24 of Act 1 of 1872 could not he pleaded against tlieir admissibility on the 
ground that such statements had been caused by such threat, for the mem¬ 
bers of the pviicltnn<il were' not in authority over M. and K. within the 
meaning of that section, nor was there any threat made having reference 
to any charge against them. The statements, however, could not be accepted 
as sufficient, in themselves to corroborate the evidence of the approver, or to 
support the coil 1 ietion of M. and E’. for the murder of B. The statements 
were in general terms, and represented only the impression conveyed by what 
might have been said, to the mind of the witnesses. It was always essen¬ 
tial that the Court should know as nearly as possible what were the words 
used by the supposed confessors, ami what were the questions or matters in 
regard to which they were said. It might have been, that tbe words 
ascribed to M. and K. taken with the questions put, and the exact subject- 
matter of the inquiry, did not amount to a confession of the guilt believed 
by the hearers to have been confessed. 

P. accused of the murder of a girl, gave to a police officer a knife, say- 
Empress v. Pancham, m ? the w“P™ 1 1,0 had committed 


the murder. He also said that he had thrown down 
the girl’s anklets at the scene of the murder and 
>int them out. On the following day he accompanied the police 
officer to the place where the girl’s body had been found, and pointed out 
the anklets. Held that such statements, being confessions made to a police 
officer, whereby no fact was discovered, could not be proved against P, 


41. L.R. All. 198. 

would point 
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Observations on the use of confessions made to police officers. Reg. 
v. Jora Hasji (11 Bom.'Rep. 242) and Empress v. Rama Birapa (I. L. R. 3 
Bom, 12.) referred to. * 

One Paneham, convicted by Mr. W. Duthoit, Sessions Judge of Allaha¬ 
bad, of the murder of a girl called Parugia, and sentenced to death, ap¬ 
pealed to the High Court. The appeal came on before Stuart, 0. J. and 
Brodhurst, J. It was contended before them, inter alia, that certain con¬ 
fessions made by the appellant while in the custody of the policCj had been 
used as evidence against him contrary to the provisions of section 25 of the 
Indian Evidence Act 1872. The learned Judges differed in opinion as to 
the propriety of the appellant’s conviction, Stuart, C. J. being of opinion 
that it should be affirmed, while Brodhurst, J. was of opinion that it should 
be quashed on the ground that the evidence was insufficient for a convic¬ 
tion. In consequence of this difference of opinion tlie case was referred to 
Straight, J. 

Stuart, C. J.:—On this subject we have first the evidence of Imam Ali, 
the head constable of Karari. He depuses, after explaining his finding on 
the 1st October the blood-stained clothes in Panel ram's house : “ On the 
2nd October, Pancliam made a statement to the darogali and gave up this 
knife as the weapon with which the murder was committed. He took it out 
of his waist-belt and gave it to the darogali. This was in my presence. 
This was at M) p. m. He also said that he had thrown down the anklets at 
the scene of the murder. As it was late at the time, he said he would point 
them out in the morning. On the drd October soon after sunrise, lie re¬ 
peated this statement, and conducted me, and the sub-inspector, and many 
other people, to the juar field where I had found the body, and there at 8 
or 10 paces to the south from the place where it had been, and after a slight 
search, produced from under the leaves, which were strewed about, these 
anklets.” Now the fact thus deposed to of Paneham giving up a knife to 
tlie darogali in presence of the witnesses as the weapon with which the 
murder was committed, is of course inadmissible as evidence against him 
proving a confession or admission of his guilt. But there are other things 
in this deposition which appear to me to be not only not excluded as evi¬ 
dence, but which come fairly within the meaning of section 27 of the Evi¬ 
dence Act, by which it is provided that “ when any fact is deposed to as 
discovered in consequence of information received from a person accused of 
any offence, in the custody,.of a police officer, so much of such information, 
whether it amounts to a confession or not, as relates distinctly to the fact 
thereby discovered may be proved.” This deposition is evidence therefore 
against the accused as proving that, on the 2nd October he made a state¬ 
ment to the darogali and gave up a certaiu knife which he took out of liis 
waist-belt; also as proving that he had thrown down the anklets at the 
scene of tlie murder: as it was late at the time, lie said he would point 
them out in the morning ; also as proving that soon after sunrise on the 
following morning the accused repeated his statement and conducted the 
witness and the sub-inspector and many other people to the juar field 
where the witness had found the body, and there at 8 or 10 paces to the 
south from the place where it had been, and after slight search, produced 
from under the leaves, which were strewed about, the anklets. The deposi- 
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tion then of this head constable, although not legal evidence of any con¬ 
fession, is I hold admissible as evidence of all the other circumstances re¬ 
ferred to in it.”..... 

I should add that on this subject of the exclusion or admissibility of con¬ 
fessions made to a police officer, nothing can be more unreasonable, and I 
may add unjust, than the hard and fast line that is often attempted to be 
drawn in this country. Section 25 of the Evidence Act no doubt provides 
that “ no confession made to a police officer shall be proved against a per¬ 
son accused of any offence.” Now if this be meant to apply to all state¬ 
ments, however voluntarily made to a police officer, nothing could be more 
impolitic or obstructive, and I trust that this provison is not to be under¬ 
stood in any absolute sense and under all circumstances whatever. It 
ought to be read and understood in connection with the other sections 
which follow it, particularly section 28, for taken by itself and applied in¬ 
discriminately it is simply irrational and absurd. Such a naked applica¬ 
tion of the section is also plainly opposed to the law of evidence as applied 
by the Courts in England, a good illustration of which is supplied by what 
is called Bahlry’s Case as referred to in Roscoe’s Evidence in Criminal Cases, 
4th edition, by Power, 1858, p. 40. There we are told that “ all the autho¬ 
rities upon this point (the prisoner’s confession) were brought before the 
Court of-Appeal in the argument of tlie prisoner’s Counsel. The confession, 
■which that Court unanimously bold to have been rightly received in evi¬ 
dence at the trial, was made to the police, constable, who, having appre¬ 
hended the prisoner on a charge of murder, said to him that “ lie need not 
say anything to criminate himself, as what he did say would be taken down 
and used as evidence against him,” and thereupon the prisoner made the 
confession. “ In this country T daresay it might be fairly argued that such 
a confession as was made in Baldry’s Case did not come within the implied 
exceptions to section 24, and was distinctly struck at by section 25, however 
unreasonably. But I have no doubt in my own mind that statements by 
police officers embodying and including what may be understood as a con¬ 
fession or admission of guilt by an accused person, are not wholly inadmis¬ 
sible, but may be received and applied so far as they prove merely corrobo¬ 
rative circumstances and not an absolute confession of guilt.” 

Straight, J. (After discussing the facts and concurring in the con¬ 
clusion arrived at on them by the Chief Justice, continued) :—I have oidy 
one other matter upon which to remark. The learned Chief Justice in the 
course of liis judgment,, no doubt having in his mind certain arguments 
used by the Counsel for the appellant at the hearing of the appeal, has made 
some remarks in reference to the admissibility of certain portions of the 
evidence of Ramesbur Dayal, Imam Ali, and Ilurde, which detailed state¬ 
ments made by the appellant with regard to the knife and the anklets. I 
need only remark that, in my opinion, those statements amounted to con¬ 
fessions ; that they were made to the police, that no fact was discovered 
in consequence of any information derived from such statements within the 
meaning of the proviso contained in section 27 of the Evidence Act; con¬ 
sequently I consider that the proof of them was wrongly received, in con¬ 
travention of the prohibition of section 25 of the Evidence Act. As to the 
statement made by the appellant with respect to the knife, that is an obvi¬ 
ous confession, and his remarks about the anklets bear a like construction. 




CONFESSION. 


343 


But with regard to these latter, it is obvious that the anklets were not dis¬ 
covered in consequence of what he had said, for on the contrary the appel¬ 
lant himself went With the police and pointed out the spot where they were 
lying. In short it was by his own act, and not from any information given 
by him, that the discovery took place. It seems to me, that the obvious 
intention of the Legislature in passing the provisions contained in sections 
25 and 26 of the Evidence Act, was to deter the police from extorting con¬ 
fessions by rendering such confessions absolutely inadmissible in proof, 
unless made in the immediate presence of a Magistrate. It is manifest that 
the prohibition laid down in these two sections must be strictly applied, and 
any relaxation of it in accordance with the proviso to section 27 should be 
sparingly admitted, and only to the extent, of so much of the accused’s 
statement as directly and distinctly relates to the fact alleged to have been 
discovered in consequence of it.” 


Act X of 1872 has not altered the law under which a confession before 
Proceedings of 7th a ^ ieil< ^ °* a village was held to be admissible in 

July, 1873 Weir, evidc,lce ' 

258. 

The non-admission in evidence of a confession made to a village Magis- 
A mm gam & an trate, constitutes such material error as will justify 

other, accused. Weir, 

262. 


the High Court in setting aside an acquittal. 


It is unsafe in India, to act upon uncorroborated confessions of accused 

Bhokuva & others. I ,ersolls - 
Weir, 262. 

A confession made before a Court other than a Court in British Tndia, 

Ohinna Venkadu cannot be admitted in evidence even although it is 
i . __ '. certified in the manner provided in section 122 of 

1st prisoner, weir, £ O( | 0 (X of 1872b To render such a confession 
263. admissible, it must be sworn to in the same maimer 

as confessions made to private individuals. 

An omission to certify a confession in the manner provided in section 

._. .. 840* or to record the whole of the questions put to 

Kamalagadu, P etl * the accused, when the accused has not been pre- 
tioner. Weir, 357. judiced by the omission, is not sueli a material error 
as will justify tlie High Court in setting aside the conviction. 

A Deputy Magistrate, before taking down a statement from a person 
„ brought before him by the police, noted on the paper 
Queen-Empress V. Qn l ie AV ;\s about to take down the statement, 

uzeer, 10 I. L. R. f 0 n 0W i n g words which, after excluding the 

Oalc. 776. police officers from his presence, he had verbally 

addressed to the accused ; “ After excluding from my presence the police 
officers, who brought him, I warned the accused that what lie would say 
would go as evidence against him ; so he had better tell the truth.” Held, 
that tlie use of such language was calculated to hold out an inducement 


A r 

It’S 


s. : 
Act 
lw. 
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to the prisoner to confess, and that luch a confession was therefore inad¬ 
missible in evidence against him. 

Confessions of prisoners are not, as against their fellow prisoners who 
Oueen-Empress v. were no ^ P rcsen t when the confessions were made, 
Benin Biswas & suc ^ corroborative evidence of the statement of an 
.r* 1ft T t p approver as would justify the conviction of the 

otners, iu l. . it. 0 ^ icr p r i SO ners thereon. Confessions of two of 
UaiC. UTU. several accused persons made in the absence of the 

others are of no weight as against the latter. 

Such confessions, as well ns the statements of approvers, are always 
regarded as tainted; because, from the position occupied by the persons 
making them, they are not entitled to the same weight as the evidence of 
ordinary witnesses. An accused person is not bound to account for his 
movements at or about the time an offence was committed, unless, there 
has been given legal evidence sufficient privid facie to convict him of the 
offence. 

On a cei-tain day a confession by an accused person was recorded by a 
Empress v Yakub Magistrate, and on the next day the same Magis- 
* t t p Ail Irate, having jurisdiction to do so, examined the 
Jinan, O . . It. . witnesses for the prosecution and eventually eom- 

253. ' mitted the accused. Held, following Empress v. 

Anvutnvm Sin ft, (T. L. R. 5 Calc, Do4). that such confession, having been 
made to a Magistrate competent to hold, and who actually then was holding, 
an inqub v preliminary to committal, must be regarded as falling within 
section of Act X of 1872, or section 31-2 of Act X of 1882, and as such 
governed by the resen aliens contained in section 346 of the former Act or 
section 364 of the latter. 

Observations on sections 342 and 364 of Act X of 1882 (Criminal 
Procedure Code). 

A policeman on being cross-examined stated, that when he arrested the 
Oueeti Empress v prisoner, the prisoner said to him, pome Chinamen 
in it p °t the iime of the occurrence came out with hatchets ; 

1 o ‘ * ’ in re-examination the policeman so far altered the 

€?alc. 1022. words stated to have been used by the prisoner, as to 

substitute for the words at the time of the occurrence the words at the time and 
on being asked if the prisoner had explained “ what time ” answered, he 
said “ at the time 1 struck the deceased.” 

Counsel for the prisoner interposed and objected to the evidence. The 
Standing Counsel contended that lie was entitled to clear up a matter 
which had been left in doubt by the cross-examination. Held, that the 
evidence could not be given. 


END OE PAET II. 
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PART III. 

CRIMINAL PROCEDURE. 


ABSCONDING OFFENDERS. 

Held, by the majority of tin.* Court (Setox-Kakr, J. dissenting) that 
Poo* v Phumrnn sections 1 HI and 185 of the Code of Criminal Pro- 
_ L - - p cedure (Act XX.V of 1801) make no provision for 

' /r *' K ‘ any investigation by a Magistrate of the claims of 
35 F. B. third persons to property which has been attached. 

The claimants are not barred by the sale, and may bring a suit in the Civil 
Court against the purchasers to establish their rights. 

Sections 183 and 181 of the Code of Criminal Procedure (Act XXV of 
P « jj 1*801) (proclamation and attachment of property of 

*** ‘ „ _ absconding parlies) do not apply to offences punish- 

JKLonun Poaar, o ». w ith imprisonment extending to G months only. 

W. R. Or. R. 34. There is no rule which requires a Magistrate to 

satisfy himself that a party has absconded before issuing a proclamation, 
but the party on suing to recover his property, may prove by evidence that 
he had not absconded. 

Held, by tbe majority of the Court {tl indent h'n(c Campbell, J.) that a 
p —- , warrant addressed to a police officer to apprehend 

v * wom ®* an offender, and to bring him before the Magistrate, 
Chunder Chose, 5S. not a. “summons, notice, or order” within the 
W. R. Cr. R. 71. meaning of section 172 of the Penal Code, and that 

the offence of absconding by an offender against whom a warrant has been 
so issued, is not punishable under that section. 

Procedure by Magistrate before declaring n forfeiture of the property 
. of an absconded offender. 

- Shewdyal Singh v. 

Sirban Singh- 6 S. 

W. R. Or. R. 79. 

Before the passing of an order declaring the property of a n accused person 
who cannot be found, lo be at the disposal of tin* 
Shewdyal Sing V. Government, there must be a proclamation under 
Griban Sing, 6 S. W. section 183, Code of Criminal Procedure, (Act XXV 
R. Or. R. 73. of 1801) specifying a time within which such per¬ 

son is required to appear. But before a Magistrate can issue such a pro¬ 
clamation, he must be satisfied that such person lias absconded or is con¬ 
cealing himself for the purpose of avoiding Ahe service of the warrant. 

45 


f>. S. 88, 
89, Act 
X., 1882, 


S. - 88, 
89, Act- 
X., 1882, 


3. S. 87 
88, Act 

x., 188-; 
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*. s. w, 

38, 83, 
HO, Act 
X„ 188?. 


S. X' 1 , 
A.-t A., 
18 «. 


The property of an accused whb had absconded, having been attached 
m av ^ «,* after the usual proclamation, and made over to Go- 

Maanasurun ping, ye^ment, it was held that under the circumstances 
petitioner, 9 S. W. 0 f this case, it was not necessary, when the accused 
R. Or. R. 27. returned and applied for the property, that the Go¬ 

vernment should adduce evidence to prove that the accused had absconded, 
or that the legal formalities of the proclamation had been duly attended to, 
as the accused did not deny the attempt to arrest him, or the issue of the 
"proclamation. 


Section 172 of 

Hossein Manjee, pri¬ 
soner, 9 S. W. R. Or. 
R. 70. 


the Penal Code applies to a witness who absconds to 
evade service of warrant issued under sections 188 to 
190 of the Code of Criminal Procedure (Act XXV of 
1861), while section 188 of the latter Code applies to 
a party who absconds. 


The proper remedy of claimants to property attached as belonging to an 
ffTmndpr Rhnw Stnxrh absconding offender, is by a civil suit. The Court 
. dofdincd to <pi:isb such an attachment as made without 

£ Others. Ill re, 1 1 observance of the due formalities, being of opinion 
S. W. R. Cr. R. 10. that tlie plea of informality could he considered on the 

surrender of the fugitive, but cautioned the Magistrate against a sale until 
the needful formalities were carried out. 


Where property of an absconding offender had been attached and 
Government of ( ^ ec ^ are ^ t° be at tlie disposal of Government under 


Bengal in re, 9 B. L. 
R. 342. 


section 181 of the Criminal Procedure Code (Act 
XXY of 1861), and the offender was subsequently 
convicted under section 174 of tlie Penal Code, aud 
such conviction was upheld on appeal, held, the High Court had no power 
to malce any order with respect to such property. Where an order for the 
release of the property so attached had been obtained from the High Court 
on an c.i' ],urte application, and on an incorrect statement of facts, the High 
Court, on the application of the Government, cancelled such order. 


The facts of the case appear fully in the judgment of Pheak, J.:—“ Tn 

RamMshore Sein in April W) . tli„ Maoist™to of Maldali, a «« taking 
» t » a the deposit ion ot one lieeralall Doss, issued a war- 
* ‘ rant of arrest, upon a charge of forgery, against five 

persons, including Ham Kishore Sein, the present pe¬ 
titioner. This warrant was in true! nous; and on the 8th November, 6 
months afterwards, the police officer charged with its execution, made a de¬ 
position before the Magistrate, upon which the Magistrate passed this 
order : ‘ It is ordered under sections 188 and 184 of Act VIII of 1869 that 


proclamation be issued calling on these live persons abovonamed to appear in 
my Court on or before 18th December 1871 and that all their moveable and 
immoveable property be attached under section 184.’ On the same day, 
a proclamation was drawn up by the mohurrir of the Court, and signed by the 
Magistrate, requiring Ram Kishore Sein amongst others, to appear in the 
Magistrate’s Court on the lOtli December. (After referring to several en¬ 
dorsements which appeared on the proclamation, Pheak, J. continues):—This 
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somewhat remarkable set of endorsements constitutes all the existing evi¬ 
dence relative to the fact of publication of the proclamation. It refers, as 
far as I can gather, to publication at Khurba only; and is silent as to any 
sort of publication at Raipore, the place where the petitioner resides, and 
the place to which the proclamation itself described him as belong¬ 
ing. The petitioner did not surrender himself before the 10th December. 
But he did in fact surrender himself, together with two others of the five 
accused persons, on the 19th December. He was then committed to Ha jut. 
Afterwards, from time to time the petitioner was brought up before the 
Magistrate, and as often remanded, although no evidence had been taken 
since the date on which the Magistrate originally issued the warrant of 
arrest. And this continued until the 27th April 1872, when the petitioner 
and the two other prisoners applied to the High Court for relief. A Divi¬ 
sion Bench, consisting of the Chief Justice and Ainslik, J. heard the 
matter, and the Chief Justice, in giving judgment, stated :—“There was not 
any evidence taken which could he made the foundation of a charge ; and 
the Magistrate appears to have been influenced in the course which he 
took by the expectation that, after some time and by dint of enquiry some 
evidence might be obtained.” The High Court, therefore, made the order 
that the last order of remand, namely, that of the 20th February, should 
be annulled. The consequence of this order was, 1 believe, that the petitioner 
and the others were discharged on the 18th May. In the July following, 
the petitioner applied to the Magistrate to have the order of attachment, 
which had been put upon his' properly, simultaneously with the issue of 
the proclamation on the 8th November removed. On that application the 
Magistrate said :—“Under all these circumstances I see no reason why the 
provision of the law as to this attached property, being at the disposal of 
Government, should not be earned out, and I order accordingly.” It thus 
appears that, while the petitioner is a tree man, with no charge in fact 
hanging over his head, simply because, as the Chief Justice phrased it, no 
evidence has been found to support the original charge made against him, 
yet as much of his property as could he got at by the Magistrate is, by an 
order passed by the Magistrate since the petitioner’s own release, forfeited 
to Government. It seems to me that this certainly is a startling state of 
things, to say the least, and very strong grounds are needed in my judg¬ 
ment to prove that it is right. The Government pleader has urged upon us 
that we should not at this stage interfere in the matter, because it is still 
open to the petitioner to apply under section 1S."> of the Criminal Procedure 
Code to have the property restored to him. But as far as I understand the 
proceedings which have been taken, the application which he made in July 
last, to the Magistrate, was in fact an application to have the benefit of the 
provisions of that very section, and that application has boon refused. 
Now on turning back to tbe commencement of these proceedings, f may 
take it as being at tliis time beyond contest that, in order to lay a sufficient 
foundation for the issue of a proclamation under section 18:5. and the accom¬ 
panying order of attachment under section 181, the Magistrate must, upon 
some sufficient materials, find judicially (that is, by an exercise of judicial 
discretion applied to the consideration of that material) that the person 
against whom the proclamation is to be issued has absconded or concealed 
himself for the purpose of avoiding the service of the warrant of arrest 
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previously issued against him. Bftt in this case, according to the record 
which has been sent up to us, the Magistrate ordered the proclamation to 
issue without having previously come to any finding at all. We have in the 
official copy of documents laid before us merely a deposition of a certain 
Mohirna Chunder Ghose, Court lns’pecfcor, followed immediately on the 

same paper by this order“ Lt is ordered under sections 183 and 184 of Act 

VIII of 1809 that proclamation be issued calling on these five persons above 
named (that is I suppose, mentioned in the deposition) to appear in my 
Court- ou or before & c.” lt was distinctly held by Norman, J. in Shewdyal 
v. Gribau Sing ((> S. W. E. Cr. 78 that “ before the Magistrate can issue 
the written proclamation under section 183 , and order the attachment of the 
property of an accused party who cannot he found, he must be satisfied that 
such person is absconding or concealing himself for the purpose of avoiding 
the service of the warrant. The Magistrate should have recorded in his 
proceedings whether or not he was so satisfied.” I entirely take this view, 
and I think that, until the Magistrate had judicially found ate a fact upon 
sufficient information, that the person against whom the proclamation is to 
issue, had absconded or concealed himself for the purpose of avoiding appre¬ 
hension under the warrant, he had no authority to issue that proclamation. 
Not only is it the ease that no such finding appears to have been come to 
by the Magistrate so far as this record speaks, but it seems to me that 
the dopocition of the Court inspector, if stretched to the utmost, could not 
possibly in reason be made the ground of a conclusion that Ram Kishore 

Sein was in fact evading the service of the warrant . 

I think, however, it is right that 1 should throw out as my own opinion 
that the period of 80 days, which is prescribed in section 183 as the mini¬ 
mum period within which the person is to be required by the proclamation 
to appear, was intended by the Legislature to run from the date on which 
the publication in the mode prescribed by the same section should be effect¬ 
ed, namely, by reading the proclamation publicly in some conspicuous place of 
the town or village in which such person usually resides, and by affixing it on 
some conspicuous part of the ordinary place 1 of abode of such person, or on 
some conspicuous place, of such town or village. If tins view be correct, then, 
in as much as we have certainly no evidence at all in this case as to when 
the proclamation was read in the town or village of Raipore, where, accord¬ 
ing to the proclamation itself, the petitioner usually resided, or when it 
was affixed on some conspicuous part of his ordinary place of abode, it 
would he impossible for us to infer that he d'd not, by coming in on the 
19tli December, come in within 30 days from the date of publication of 
the proclamation if duly effected in that manner, i. n., within the 30 days 
as limited by the Act. The Magistrate seems to think that the 30 days 
should he counted from the date of issuing the proclamation. If this were 
so, then as Mr. Woodroli'e very rightly pointed out, the proclamation might 
get into the hands of some subordinate Court officer, or, even going further 
than this, into the hands of some local officer for the purpose of being 
published according to the tonus of section 183, and yet might not in fact 

become published at all within the period of 30 days.I 

will further add that the inclination of my opinion is, that the declaration 
of forfeiture directed to be made in section 184, was intended to be in further¬ 
ance of a matter of procedure, and not simply as a mode of punishment 
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for contempt of process; and in this faew I think that, if it is not made 
before the person affected by the proclamation has come in, or has been 
brought in, it ought not to be made at all., Becanse by that time its pur¬ 
pose has been effected, though even, possibly by other means than that of 

the process which was evaded.*.It seems to me 

very clear, however, that the attachment and order under section 184 have 
been made without sufficient ground in law, and must be set aside.” 

A warrant addressed to a Nazir by a Civil Court for the arrest of a 

defendant in execution of a decree, is not a notice, 

. „ __ J summons, or order, within the meaning of section 

pan, 4 N. W. P. 172 of tll ’ c Penal Codc . 

Rep. All. 97. 


Where an accused person was arrested as an absconded offender, and s.s.ios, 
Reg. v. Huttoowa, without evidence being gone into on that charge, an 


3 N. W. P. Rep. All. 

2 . 


such proceedings were held to be irregular. 


enquiry was made into his mode of livelihood, with¬ 
out any summons being issued under section 300 of 
the Criminal Procedure Code, (Act XXV of 1861) 


Oil, Art 

x., ma. 


Absconding, by a person against whom a warrant lias been issued, must kow 
P w Amir Inn be dealt with in the manner provided by law under Ac 4»'’ 

•7 iff tw T> Dor, Aii tlic Code of Criminal Procedure (Act. X of 1872), and 
' • . P- • no t under section 172 of the Indian Penal Code. 

302. 


The words “ order the attachment of any moveable or immoveable 
property ” in section 181. of the Criminal Procedure 
Code (Act. XXV of 1801) are enabling and not re¬ 
strictive, and the Magistrate may attach both kinds 
Rep. Rul. 48. 0 f property. But he must issue his warrant of 

attachment simultaneously with the proclamation if he resorts to attach¬ 
ment at all. 


Proceedings of 12th 
May 1869. 4 Mad. 


s fta, 

Aft X, 
1882. 


Where an accused person has absconded, and it is intended to record 
u- tj- a evidence against, him in his absence, it is requisite, 
Gnurbin JJincl V. under section bl2 of the Code of Criminal Procedure 
Queen-Empress, 10 I. (Act X of 1882), that tbe fact of the absconding of 
L. R. Calc. 1097. the accused should be alleged, tried, and established, 
before the deposition is recorded. 


ACQUITTAL. 

The High Court sitting as a Court of of Revision, cannot interfere to 

set aside a verdict of acquittal by a jury, oil the 

JUK.T.Ohimderpnt nd of uiisaiructiou by tUe Jnd , 0 . 

Ohuckerbutty, IB. L. fa 

R. A. Or. 8; S.0.10S. 

W.R.Gr.R.14. 
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An express finding by the Sessions Judge, that the case does not fall 
Reg: v. Sheikh Baju mif ler any of the clauses of section 300, is tanta- 
« .1 pawn mount to an acquittal of murder; and after such an 

C R 47* S O B L acquittal, the, High Court cannot either as a Court 
D Q i «RAn ■»’ °* Appeal, or a Court Revision, look at the evidence 
R. Sup. v ol. 750 E. J>. f or the purpose of reversing the acquittal, and of 
convicting the prisoner of murder. 


A Magistrate cannot decide the case of a prosecutor without examin- 
Beg\ v. Sreenath big his witnesses. Tf, upon such trial, ho finds 

Mookhopadhya & 


that 


' x. * 

the prosecutor has no right to bring a criminal 


others, 7 S. W. R. Or. 
R. 45. 


charge he should acquit the prisoner on that ground. 


S». 403, 
Act 3,, 
\H8a. 


Where a prisoner is released by a Court of Sessions on the ground that 

Re*. v. Wahed Ali, the lmd in liis «ue, were iUegabrnd irre- 

IQ Q w u n- t, ao guiar, there is no oar under section oo of the Code 
16 a. w.tt. or. k.u. of CrilIliml p ro cedure (Act XXV of 1801) to his 

being subsequently tried and convicted of the same offence. 


Where a prisoner is acquitted of the offence charged, the Court ought 
Haree Bundhoo San- not to or(ler tho Property in respect of which the 
tra petitioner 5 S °^- t>uce was charged to be given to the prosecutor. 

W. R. Cr. R. 55! 


A pc son tried and acquitted on a charge of using criminal force under 
IT + « ... section 352 (which includes the offence of battery), 

Q W P P R Q « p cannot be tried in respect of the same criminal 
S. W. R. Cr. R. 3; S. 0. matter, on a charge of hurt. 

7 B. L. R. Ap. 25. 


The order for the release of the accused as nirtlosh (guiltless) was held 
Ramjoy Surmah & to be an acquittal, and not a discharge, and there- 

others v. Mirza Ali, 

18 S. W. R. Or. R. 10. 


fore to have exempted them fi-om a second trial 
the same offence. 


for 


The withdrawal of a complaint by the complainant, operates as are ae- 
Suchi Behara v. fimttal, and the High Court has no authority to en- 
Nityanund Doss & tertain the matter at all, except upon an application 

others, 19 S. W. R- 
Cr. R. 55. 


duly made with sanction of the Government. 


sm now When a Magistrate, having called on the prisoners for their defence, 
a 48?, niriinv Toli v Mnrihnn takes the evidence of a witness and finally acquits 
y them of the charge, the High Court has no power to 

interfere upon a reference made to it under section 


ActX., 

J88S. 


Sheikh & others, 19 


S.W. R. Cr. R. 55. 


296, Act X of 1872, 


e. sut, 
Act X., 
1888. 


The High Court acting under section 263 of the Code of Criminal Pro- 
Bag. V. Sidham Sir- ce< ^ ure ? convicted the accused in this case on the facts, 

car, 20 S. W. R. 

Cr. R. 16. 


notwithstanding the verdict of acquittal come to by 
the jury. 
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The words “ appellate judgmenf-of acquittal ” in Act X of 1872, sec- g 41T 
GovernmentofBenffal tion 272 w ® re “eant to include aU judgments of an Actx., 
w. Gq&oo* CIiiE Jar ^■PP e ^ a ^ e Court by which a conviction is set aside. ' 

Ohowdhry, 24 S. W t 
R. Or. E. 41. 


Where an accused person had been charged with the murder of a 
Reff v Ridhoy Patro womai1 whom he was proved to have attempted to 
ott a xkt 1 ’ take away from her husband; and the assessors 

* ’ * ' ’ who had heard the case with the Judge found him 

guilty; but the Judge, without any evidence to support his hypothesis, had 
thrown out the supposition that the accused was the victim of a conspiracy, 
and acquitted him ; and the Local Government appealed from the sentence 
of acquittal: Found by the High Court, that there was no evidence in sup¬ 
port of the Judge’s suppositions of the innocence of the accused; and 
held that his wrongful acquittal by the Judge, could not stand between him 
and the sentence of death which was the punishment for his offence. The 
accused was accordingly sentenced to be hanged. 


On a trial by jury before a Sessions Judge, the jury returned a verdict p 
Reg. V. Koonio of " nUt .y- The Judge disagreed with the verdict, 
Leth& others, 11 B. i \ Tld n to the Hl - ]l Court. Held, so/'.ju 

L.R.14; S. 0. 20 S. tllilt the Hl - h - Couvt llllA 

W. R. Cr. R. 1. 


to set aside the 


x, 1SW 


verdict of the jury, and to direct an acquittal. Sec¬ 
tion 264 of the Criminal Procedure Code (Act X of 
1872) explained. Conviction set aside except with regard to Koonjo Loth. 


In this case, in which the accused was charged under sections 111, 411, 

Reg. V. Hatu Khan, “i ' 1 :> f 2 ^ thc Deputy Magistrate, 

- 9 <> alter hearing two ot tlie prosecutor s witnesses only, 

14 JS. L. n. App. 44. ai nl without taking the evidence of the remaining 

witnesses named by the prosecutor, two of whom at least wore present at 
the trial, a,nck,witlioiit examining the prosecutor himself in the presence of 
the accused, passed a judgment of acquittal under section 211 of the Cri¬ 
minal Procedure Code. The Magistrate, being of opinion that such judg¬ 
ment was illegal, reported the case, and forwarded the record thereof, to the 
High Court under section 296 of the Criminal Procedure Code, with a 
request that that Court would pass “ an order directing the retrial of the 
accused with observance of the proper procedure.” Markov, J.:—Wo do not 
think that we have power to do what the officiating Magistrate asks, namely, to 
set aside the acquittal of the prisoner, and to direct a retrial. The proceed¬ 
ings of the Deputy Magistrate were undoubtedly illegal, hut they liave 
resulted in the acquittal of the prisoner, and we are not empowered by the 
Criminal Pi’ocedure Code to interfere when a prisoner has been improperly 
acquitted. If a prisoner has been improperly discharged, we may order 
him to be tried, or to be committed for trial, under the second clause of 
section 297. If the Legislature had also intended us to interfere when the 
prisoner was acquitted, it would undoubtedly have been so expressed in that 
clause.” 
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The powers of interference givSn to the High Court by section 147 of 
Corporation of Calc. the High Court’s Criminal Procedure Act (X of 1875), 
v 'Rhpp/'iinrnm Mnnit werc not intended to be exercised in the case of an 

alias Bheecon Hapit, ac 1 u!t “ the Magistrate, but only in the cose of 
o TTn/.i * ’ convictions or other orders, whereby a defendant is 

% I. L. R. Calc. 290. aggrieved or injured. 

as a Court of Revision, will not interfere with an 
order of acquittal. ' 


Sec uow The High Court, 
Act x.’, Municipal Commit- 
1882, tee of Dacca v. Hin- 


I. L. 

j 


R. 


S5. 202, 
Aot X.. 
1 ssi. 


goo Raj, 8 
Calc. 895. 

An order dismissing a complaint under section 220 of the Code of 
Jadubar Mooker Criminal Procedure (Act X of 1872) amounts to an 

jee in re, 5 C. L. h' 

359. 

It is not the practice of the High Court to interfere by way of revision, 
Art'x, r mrr peo xr phpHi' under section 297 of the Code of Criminal Proce- 
** ' dure (Act X of 1872),’ with an acquittal against 


m 2 . 


PSLI 7 f* T T? 14.0 '...xv v.x-vu .x*. .-x .v..-;, i.xuix cxxx 

i v. jj. a**. which the Government may appeal. 


a. 857 , 

Act X., 

m 2 . 


Held, where 

Narain Das in re, 1 
I. L. R. All. 610. 


without asking the opinion of the assessors, a Court of 
Session acquitted an accused person, after his de¬ 
fence had been heard, that such omission, although 
a serious irregularity, was not such an error or de¬ 
fect in the proceedings as was, with reference to the provisions of sections 
283 and 300 of Act X of 1872, a ground for re visional interference. 


The 


High 


S. 43. 1 

.a it . _ _ _ 

m*. Hardeo in re, I. L. R 
AIL 139. 


Court is not precluded by a judgment of acquittal, from 
exercising its powers of revision under section 297, 
Act X of 1872. Reg. v. Biseshar Pandey (H. C. R. 
N. W. r. 1874, p. 357) observed upon. 


S. 439, 
Act X, 
1«32 


Per Tckm-.r and Svaxkie, JJ.:—Such powers can onl^be exercised 
where tlie judgment of acquittal has proceeded on an error of law, and not 
where it has proceeded on an error of fact. 

A private prosecutor can move the High Court, in the case of an ac- 

Bttkho V. Durga qnithj to its >wer S of revision nnder soo- 

_ , „ ., tious 297 ot Act X ot 1872. 

Prasad & others, 2 I. 

L.R.A11. 448. 

A Magistrate tried and acquitted a person accused of an offence, with- 

Act x , ‘Prn'nrpss v Gurdu & out P r0 P ariU b r in writing a charge against him. 
ms. Jsm P e * Such omission did not occasion any failure of justice, 

another, 3 1.1*. K. All. with reference to section 216 of Act X of 

129. 1872 Explanation I, that such omission did not 

invalidate the order of acquittal of such person, and render such order equi¬ 
valent to an order of discharge, anti such order was a bar to the revival of 
the prosecution of such person for the same offence,' 


la Hitnleo ia re, read “J.1. L. It All 13»." 
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The Court has' no power to disturb an acquittal, save on the appeal of 
Pftir V BiatiaaW Government. The provisions of section 297 of Act 
p flT1( £' *T ft X of 1872, only permit the Court to interfere, when 

Pandey & others, 6 accua ed person has been discharged without being 

K. W. P. Rep. -All. t on Us S-iaX. 

357. 1 

E. P. M. N. and 0. appellants, were convicted by the Court ot' Session 

- „ „ ‘Donna jb of attempt at murder. They had previously been 

_5 a ™r ® tried by a Deputy Magistrate, on a charge of volun- 
Otners, 7 N. W. P. ^ ar jiy causing grievous hurt founded on the same 
Rep. All. 371. facts, and K. P. and M. were then acquitted, while 

N. and O. were convicted. N. and O. appealed to the Court of Session, 
and that Court, considering that the evidence showed that they had been 
guilty of an attempt at murder, forwarded the record to the High Court, 
when the conviction was quashed, and a new trial ordered. The order 
referred expressly only to N. and 0., but proceedings were commenced rfe 
novo against all the five persons, and they were committed to the Court, of 
Session for trial on a charge of attempt at murder, and convicted, as stated 
above, by that Court. The pleas of out rejoin courirt and nu.trrjois nct/mt 
could not be urged as an answer to the charge on which the appellants were 
convicted by any of them. 

The High Court cannot under Act X of 1872, interfere with an im- 

Empress v. Miyaji l ,ro U° r hc( l uittaJ ’ eX( '°^ uu 1111 “l^ 1 by llu ‘ Govcru_ 

Ahmed, 3 £ L. R. 

Bom. 150. 

Where a subordinate Magistrate of the 1st (.'lass, acting without juris- 

Proceedings of 26th *“«««"• “ d F T m 

® under ^ociioii 2 *m ot the (..ode ot Criminal x roeedure 

July 1869, 4 Mad. ^et XXV of ltftfl), hold that the Hiiyh Court alone 

Rep. Rul. 60. • could set aside the finding under section 101, and 

that the Magistrate 4 of the District laid no power to do so under section 

435 of the Cdtte as amended by Act VLL1 of 18(59. 

A prisoner is entitled to be discharged from custody immediately on 

Proceedings of 30th thc °f , “ ,< I llit,sl1 hrh ^ l m>,JOU,KV ‘ 1 ' lll,d 110 

_ ® _ «• . formal warrant is iicccssan. 

Oct. 1869, 5 Mad. 

Rep. Rul. 2. 

When a judgment of acquittal is recorded, it is not necessary to re- 

Reg. v. Parvati, 7 thu "l 1 " 11 ' 1 "* <* t,lt! 

Bom. Rep. OroWn 
Cases, 82. 

an accused person has been acquitted under section 255 »>f the 
Code of Criminal Procedure (Act XXV of 18(>1). it 
is not competent to the Session Judge to interfere 
under section 435 of the same Act. 


After 

Reg. v. Venku Narsa, 
9 Bom. Rep. 170. 


£-439, 
Act X, 
n>83. 


S. 439, 
Act X, 
1882. 


S S. 25 S, 
i;.;, iss, 
433, Act 
X. 18c?, 


S. S.2S8, 
433, 488, 
ActX- 
1889. 


46 
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El. 403, 
Act X, 
1882. 


Where the accused was once acquitted of the offence, he was not liable 
Govt. v. Do whit 2 *'° tried again for the same offence, and the second 

iff w x> /* conviction was therefore under, section 55, Act XXV 
N W. P. Eep. (Agra) of 1861 m h „ 

0nml.3« 

When a prisoner is charged upon two counts, one for murder, and the 
Toyab S haikh Ap- °ther for culpable homieide not amounting to mur- 
pellant 1 Ind Jur tier, and found guilty on the 2 nd count, it will oper- 

N. S. 87. 


ate as an acquittal on the 
Revision will not interfere. 


first, and the Court of 


S. 41T, 
Act X., 
1882. 


Tn a case tried by assessors, in which the accused was charged with 

culpable homicide not amounting to murder, he was 
acquitted by the Sessions Judge and one of the asses¬ 
sors, while the other assessor was for a conviction. 
The Government of Bengal having appealed under 
Criminal Procedure (Act X of 1872), the High Court, 
the evidence, set aside the order of acquittal, and 


Govt, of Bengal v. 
Haneef Pakeer, 23 
S- W. R. Or. E. 50. 

sectiou 272, Code of 
on a consideration of 


convicted the accused of the offence charged. 


APPEAL. 


8 , 4 ^ Held, (Makbv, J. dissenting) that no appeal lies from the order of a 
Act X-. v rj. 0 ] aTn Hos- Magistrate under section 810 of Ac! XXV of 1861 

R ai n fibowdbrv 9 Ind (hrcctin K «■ mfm to pay n. monthly allowance for the 
sem onowanry, ina. rt of hi illegitimate child. 

Jur. N. S. 88; S. 0. a 

7 S. W. E. Cr. R. 10. 

The j)leas that the prosecutor is at feud with the prisoner, and the 
p tr Pnnai TWa prisoner’s eonfessiou was given at the instance of the 
2 S W R C E 5 * ure n(d grounds of appeal. 


Sec 

limi¬ 

tation 

Act 

XV., 

1877, 


A person tried by a jury, is entitled to an appeal on the facts, if the 
Reff v GrishChun °ff en ee was committed before the passing of the 

der Bundoo, 6 S. w" Pemil<Jode - 

0r - a !■ 

An appeal preferred out of time, aud without any explanation of the 

Son- it TTniindVini* delay, may be rejected at once, under section 415 of 
Iteg. v. nuuocmur th Code of Criminal p roce duro (Act XXV of 1861). 
Ghose & others, 5 S. ' ' 

W. R. Or. R. 40. 

No appeal lies to the High Court, under Act XXXVTI of 1865, from 

_ • ._.. a conviction by the Deputy Commissioner of the Son- 

Reg. v. Jioydonath tlmlP 

Mookerjee, 17 S. W. 

R. Or. R. 11. 
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The right of appeal to the High Court, given by section 445 C. of 
Eff. V. Dhona the Criminal Procedure Code (Act YIII of 1869), to 

persons convicted on a trial held by an officer invested 
with the power described in section 445 A., is con¬ 
fined to cases in which the officer has exercised that 




Bhooya, 5 B. L. R. 
658; S. 0. 14 S. W. 
A. Or. R. 33. 


power. 

In a case tried by jury, unless the parties who appeal point out in what 
Rea* v Oonaul res P ec ^ the law has been contravened, the appeal 

Bhereewallah, 1 « should ^ re * cted ' 

W. R. Or. R. 21. 

When a criminal appeal is heard by two Judges, sitting as a Division 


S. 


Court, and they differ in opinion, the opinion of the 
Senior Judge must prevail under section 36 of the 
Letters Patent of the High Court of i 860 ; notwith¬ 
standing section 420 of the Criminal Procedure Code 


Reg. v. Kajun Tha- 
koor, 2 B. L. R. F. B. 

25. 

(Act XXV of 1861). 

Where a Sessions Judge and assessors find a prisoner guilty on his 
Reg. v. Kurmoo own plea > there is no S round of a PP« al - 

Koormee, 5 S. W. R. 

Or. R. 52. 

The Assistant Magistrate having decided a case without examining the s S404 

Keg. v.Moheshchun- '" tne t ? ses . fOT «>e defence named by the prisoners ,mm 

b. the Sessions Judge on appeal, ordered the evidence a. & »ss, 
9 RWW fl* °? tIlose witnej ? SC9 to b . e ^ken by the Assistant Ma- 
others, 2 S. W. R. ur. gistrate. Their depositions having been returned 
13. to him, the Sessions Judge proceeded to deal with 

the case under section 422 of the Code of Criminal Procedure (Act XXV of 
1861) and, convicting all the prisoners, confirmed the judgment and sen¬ 
tence passed by the Assistant Magistrate. Hold, that the judgment of the 
Sessions Judge (though in form confirming the Assistant Magistrate’s judg¬ 
ment and sentence) was in substance an original judgment, and that, under 
section 408 an appeal lay from it to the High Court upon the merits. With 
reference to the evidence and probabilities of the case, the majority of the 
Court (dissenUente Norman, C. J.) acquitted the prisoners. 

No appeal lies to a Sessions Judge from the order of a Magistrate 
„ u-„„ fining a defaulter under section 25 of the Income 
D uU ? 14 S.w“° Tax Act, IX of 1809. 

R. 71. 

A. was convicted of offences under sections 143, 447, and 211 of thes.us, 
Reg. y. N&gardi Penal Code, and sentenced by the Magistrate to one 
Paran anick 1 B L mon f b ’ s imprisonment for each offence. Held, that, 

_ . - 3*S fl irt under section, 411 of Act XXV of 1861, there was 
a w o n o Q no a PP eab The separate sentences could not be 

S. W. R. Or. R. 3. taken together, and combined into one sentence, so 
as to give a right of appeal.,. 
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S.S.4S5, Where an appeal is preferred to a Sessions Judge from the order of a 
x*’ml ij.- _ »r lloai1 _ nri j Magistrate which he considers illegal, the Sessions 
. "I, ' . 11 _ Judge should himself deal with the case, instead of 

_ *" iazwal » li S. referring it to the High Court under section 434 of 
W. R. Or. R. 24. the Code of Criminal Procedure (Act XXV of 1861). 


No appeal upon the merits can be entertained from a conviction which 
Eeg v Poorno wus 011 1,0 evidence, and which was 

Chunder Doss, 8 S 
W. R. Or. R. 59. 


absolutely bad in law, 


Petitions of appeal to the High Court must be presented within 60 

Reg. v. Sreemutty 
Sumo, 4 S. W. R. Or. 

R. 31. 


H. 413, 
Act X., 
1882. 


Convictions under the Police Act, V of 1861, arc appealable like other 
m. , n v convictions. Where the appellants are convicted by 
• ou t, k q w ' 1111 officer exercising the powers of a Magistrate, and 
Goaai Sheik:, o S. W. sentenced to imprisonment exceeding the limit pre- 
R. Cr. R. 22. scribed by section 111 of the Code of Criminal Pro¬ 

cedure (Act XXV of 18<il) the appeal lies to the Sessions Court. 


S.S.410, 

41% & 

423, Cl. 

£ i A 882 . re, 6 B. L. R. 483; S. 
0.15S.W.R. Or. R. 33 


Upon an appeal from a sentence passed by a Magistrate, the Sessions 

Judge remanded tlie case for the purpose of addi- 
Dhanobar Ghcae in Ho , ovill ,. nco b( , ins{ taken by the lower Court. 

Such evidence having been taken by tlie Magistrate, 
the ease was returned to the Appellate Court. The 
Sessions Judge then disposed of the ease in the manner prescribed by sec¬ 
tion 419 of tii * Criminal Procedure Code. On an application bythe prisoner 
to the High Court to be allowed to appeal on the merits of the case under 
section 408, Act XXV of 1861. Held, no appeal lay to the High Court on 
the merits. 


Contra Mohesh Chunder Chattapadya. (2 S. W. R. Cr. R. 13). 


A Sessions Judge 

Punchanun Biswas, 

5 S. W. R. Cr. R. 56. 


is quite competent, on appeal to reverse a conviction 
by a Deputy Magistrate, if be thinks tha,t the 
evidence is insufficient to establish a criminal offence 
against the prisoner. 


Copies of judgments should be made out at once without waiting foi 
R qm chunder Mun- wr itten application from persons under sentence. 

die, Appellant, 9 S. 

W. R. Cr. R. 19. 
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Ramjee Doss 
Meeajan Sheikh 
others, 9 S. W. 
Or. R. 65. 


V. 


R. 


A Sessions Judge in trying an appeal has to look to the offence, as 
charged, of which the accused has been been found 
guilty, and to determine whether it is proved or not. 

He has nothing to do with the form the offence may 
take owing to subsequent events. A conviction for 
an offence for which the accused was tried will not 
prevent his conviction if guilty, of another distinct offence subsequently 
committed. 

Every facility should be allowed to prisoners to enable them to prepare 
Nitto Gopal Paulit their P etilio " of “PI**!- 
& others, Appellants, 

13 S. W.R.Cr.R.69. 

An accused charged with voluntarilv causing hurt and with abetment 

floorMohun Ghose " ils l>y tl>e ol 

M .. the former offence. and convicted of the laiter. On 

V. Momnaro a apx>*u»l to the Sessions Judge, that officer, professing 
Chatterjee, 13 s. W. f 0 ac t under section 42(1 of the Code of Criminal 
R. Cr. R. 78. Procedure (Act XXV of 1801), convicted the accused 

of causing hurt and acquitted him of the abetment. 

Humble (Phkar, J.) that section 420 is in its terms confined in its opera¬ 
tion to a case where error or defect, either in the charge or in the proceedings 
is the foundation on which the alteration of the iiiuling or sentence is 
brought; and the finding a prisoner guilty, without evidence upon one 
charge*, and acquitting him of another charge, against which the evidence 
is really directed, is not an error or defect in the charge or proceedings. 

Held (by Mitteji, J.) that as the prisoner appealed to the Sessions Judge * 
on the ground that the evidence did not warrant his conviction, and not on 
the ground of any error or deft ct in tin* charge or proceedings, section l-2(> 
did not apply, and the Sessions Judge was not competent under that section 
to convict the prisoner of an offence of which In* had been acquitted by the 
Magistrate. Held (by Pm: a a, J.) on a consideration of the evidence that 
there was not sufficient evidence on the record to support the conviction of 
the accused on either of the charges laid against him. 

Qmtre (by Mitter, .1.) Whether the High Court, sitting as a Court 
of Revision under section 404- of the Code of Criminal Procedure, can enter 
into the question whether the view of the evidence taken by the Lower 
Appellate Court is correct or not. 

An appeal from a sentence passed by an officer in a Non-Regulation 

district invested with the powers mentioned in sec- 
„ T’ (ion 44.-. A.. Act VIIL of 1809. lies under section 


14 S.W. R. Or. R. 18. 


445 C. to the High Court only. 


407 
pant l 


A Deputy Commissioner in a Non-Regulation Province, comes under ^ 
Boron Dhoom 16 section 11 of the Code of Criminal Procedure (Act ^ £■ 
n w n nr n i * XXV of 1801), under the designation of Magistrate 
* ’ * ‘ ' of the District, and is competent to’decide upon r.n 

appeal preferred under section 412 from an order of a Subordinate Mag is- 
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trate, who has exercised jurisdiction ' in a case in which he had no juris¬ 
diction. 

- i 

s. i s, There is no right of appeal from the decision of a jury appointed to try 
A im" Bhitaram v. Rama- Aether the order of a Magistrate for the removal 
. j ico nr d « of a nuisance under section 308 of the Code of Cri- 
nunti, lb S. W. R. Or. minal p roce dure (Act XXV of 1861), was reasonable 

and proper. Such decision of the jury is not a judi¬ 
cial proceeding, with which the High Court can interfere under sec¬ 
tion 404. 

There is no appeal from a conviction under section 11, Act XIV of 
Mukta Bibee Case 1868 f° r a registered prostitute neglecting to appear 
of, 17 S. W. R. Gr. R. ** examination. 

11 . 


S. 139, 
Act X., 
1899. 


S. 110, 
Art X., 
1882. 


By section 297 of the Criminal Procedure Code (Act X of 1872) the 
Pad- v Toffir Ali Sr £° ul 't can deal with the case of a prisoner who does 
, ®' i n c -or not appeal, and is authorized to pass such “ order ” 
Others, 19 B. W. it. sen tonce, or judgment as it thinks fit. 

Cr.R.57. 

No right of appeal lies from the order of a Session Court, fixing a pe- 
_ , — riod of detention under Act X of 1872 section 608, 

Reg. v. Kognoo JJome £ or ail accuse( i party refusing to furnish security. 

& others, ^4 S. W. R. 

Gr. R. 12. 


a 4si, 
Act 
U 


When the Appellate Court rejects an appeal under Act X of 1872, sec- 
Akco 1 Sircar v ^ on 278, it is prohibited by Act XI of 1874, section 

Partama, 24 S. W. 

R. Cr. R. 29. 


' A. •/ 

2 G, from enhancing the sentence. 


A Judge of the High Court sitting alone on the appellate side, has the 
Rag y Chandra l )0wer f° bear and dispose of appeals in criminal 

Jugi, 9 B. L. R. 6; S. 

0.17S.W.R. Cr.R.47. 


cases. 


Chap. If on appeal from a summary trial under chapter XVIII of the Crimi- 
n Act p Fherai Iia ^ Procedure Code (Act X of 1872), the evidence 

IM w u i. a. oT.n.+Cat. before the Judge is not sufficient to reasonably satis- 
XKullah « * fy him that the prisoner has been rightly convicted, 

L. R. 33 ; S. U.. 20 j ie 01l r,] 1 £ acquit him. 

8 . W.R.0r.R. 13. 


s. or, 

AdX, 

1882, 


An appeal by the local Government under section 272, Criminal Pro- 
-w. _ . , , cedure Code (Act X of 1872), is within time if 

Empress v. jyaau - p resen ted within 6 months from the date of acquittal, 
la, 2 I. L. R. »Calc. rpj 1(J sixty days’ rule does not apply. 

436 F. B. 
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On the trial by a jury of a person*on a charge of murder, the jury found 
HmiWAttatr TnriAMtflJh the accused not guilty of the offence of murder, but 
© T v « convicted him of culpable homicide not amounting 
uangooiy, z i, it. a. ^ murder> yfie Sessions Judge, although he dis- 
Ualc. 273. agreed with the verdict, declined to submit the case 

to the High Court under section 203 of the Criminal Procedure Code (Act 
X of 1872). The Local Government thereupon directed the Legal Remem¬ 
brancer to appeal under section 272 of the Code, and in pursuance of this 
direction an appeal was preferred by the junior Government pleader. Held, 
that the appeal was duly made. Held further, that a judgment passed by 
the Court of Session, following the verdict of a jury acquitting the prisoner, 
is a judgment of acquittal within the meaning of section 272. Held also, 
that there being an acquittal on the charge of murder, the appeal lay. 


s. « 1 J, 

AX., 

ms. 


Where there is the right of appeal provided by law, the High Court 
p.«« -I. will not exercise its extraordinary powers under 

- section 15 of the High Court’s Act, all other remedies 

® anoOiar v. Dmonath ided b law must be lirst exhausted. 

Ghuttuck, 1 0. L. R. 

352. 

Where a person is charged with two separate offences in one trial, the s 4l9 

TP'nvnroocj v tt 0 _ 0 amount of the whole punishment awarded for the Aft 

.. — run two offences, must be regarded us one sentence, tor 

p 11 Ri 1 ^ the purpose of determining whether an appeal lies 

L. R. 511. under section 273 of the Code of Criminal Procedure 

or not (Act X of 1872). 


I«T» 1. 

Aot X., 
13S2. 


Qucere: —Whether, where a person lias been convicted by a Deputy so, 
TPirmroao w Nadm, Commissioner invested under section 36 of Act X sfca, 
9T L R Ail no * of 1872, and sentenced to a term of imprisonment 
A 1. it. Ait Od. requiring under that section to he confirmed by the 

Sessions Judge to which such Deputy Commissioner is subordinate, and 
such sentence has been confirmed accordingly, an appeal lies to the High 
Court against such conviction and sentence. 

Section 411 of the Criminal Procedure Code (Act XXV of 18G1) must 
Reference No 271 0011 s ^ nu -^ Strictly, and will apply to cases in which 


dated 4th May, 1869, 
1N. W. P. Rep. (All.) 
302. 


either imprisonment or fine has been awarded by the 
sentence, and not to cases in which both punish¬ 
ments are awarded by one sentence. 


S.S.41S, 
413, Act 

x, ms. 


No appeal lies to the District Judge from an order of a subordinate 
Bulwnnt Raiinre, 6 Court according sanction to the entertainment of a 
" _ « / aii \ complaint in cases m which such sanction is required 

N. W. P. Rep. (AIL) by 8 r ectiong 4( }8 and 469 of Act X of 1872. The 

124. District Judge having reversed in appeal the order 

of the ‘Subordinate Judge sanctioning the prosecution of the defendant in a. 
suit in his Court, for an alleged false statement, the High Court set aside 
the Judge’s order under thp provisions of section 35 of Act XXIII of 1861, 


S. 193, 
Act X, 

ms. 
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S. >. 121 
423, A<.( 
X, 1K'2. 


& S.42I 
423, 480, 
Act X, 
1 Sit. 


Cap i> 7 Act I o£ 1871. 


No appeal lies from an award of< compensation passed under section 22, 

Rcg.r. Chmesh Per- 

shad in re, 3 N. W. 

P. Rep. (All.) 200. 


A petition of appeal in a criminal case may be presented to tlic Appel- 
Subba Aitala & ! ate ^ ourt » ty an y person authorized by tlie appel- 

another in re, 11. L. R. 

Mad. 304. 


laut to present it. 


A general notice posted iu a Sessions Court-house, that appeals will be 
■ TVTolan «• Tha nMaori heard for admission, only on the first Court day after 
K T t d m j ’ the date of presentation of the appeal, is not a eoui- 

O 1. L. K. Maa. 11. pliance with the requirement of section 278 of the 
Code of Criminal Procedure (Act X of 1872), rig., that a reasonable time 
shall be fixed within which the appellant, his Counsel, or agent, may 
appear and he heard in support of the appeal. 

The Code of Criminal Procedure gives no right to the heir, devisee, 

Imperatrix v. Dou- f v ot,K ‘ r of aileraucd 

or , p convict, to lodge an appeal, or continue and prosecute 
gajl Anaajl, A 1. 1j. It. U1 , appeal already lodged. (Kkaihali., J. distt.). The 
Bom. 564. appeal lodged by a convict abates on his death. 

The High Court, nevertheless, may call for and examine the record 
of tin* case, with a. view to revision and rectification, and may make such 
order thereon as it may consider just. 

An order under section 278 of the Code of Criminal Procedure (Act X 

Empress v. Mahomed of 18T2 > ’>>’, t, “’ A PI- 1 ''** Court, rojoetiog an appeal 
at T x> p on a, perusal ot the petition of appeal and the copy 
Yashin, 41. L. K. Bom. f) £ ^] Rl judgment, or order appealed against, and with- 

*01. out calling for the record and proceedings of the 

case, is a final order falling within the scope of section 28o and is not subject 
to revision. 

When* a person has, on his own plea, been convicted on a trial liehl by 

Empress ». Jafarin » Majriatmte. sn appeal to the High 

>r Mi nr T t B Court, on the ground that the conviction was illegal, 
Talao, 0 1. L. K. Bom. therefore also the sentence, does not lie accord- 

8 ®* ing to the provisions of section 107 of the Presi¬ 

dency Magistrate’s Act, No. TV of 1877, albeit tluit tin? Magistrate has sen¬ 
tenced the person to imprisonment, for a term exceeding six months, or to a 
fine exceeding two hundred rupees. 

An appellant in a criminal case has a right to appear and he heard by a 

Imperatrix v. Shiva- mu khtyai. 
ram Gundo, 61. L. R. 

Bom. 14. 
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A Sessions Judge is bound to allow* a prisoner, whoso conviction he hq. « 
Reg. v. Vaiyapuri confirmed, to execute a vakalatnama to appeal. 

Gaundam, 1 Mad. 

Rep. 4. 

An appeal lies against an order of the Session Court, imposing a fine 

Chappu Menon,Ap- ?P°? ? w j‘ n, ' s ? serfion 228 of the Pei ml Code, 

pellant. 4 Had. Rep. for . 1,lte, f 011 i J , m3u t to tho Session Ju.l»c Hitting in 
' * a stage of a judicial proceeding. Where the High 

^ - Court were satisfied that the witness did not intend 

to insult the Judge, the order was set aside. 


In computing the time during which it is competent to a defendant to 
TotiChengan peti- a PP ea i against the sentence of a Magistrate, the 

tioner, 6 Mad. Rep. 

349. 


number of days taken by the Court to prepare a 
copy of tho sentence should be omitted. 


In disposing of an appeal, the Magistrate at first reversed the Sub-Ma- 
f on.I.' gistrate’s decision and directed the release of the 
_ __ . appellant; subsequently he recalled this order, and 

Dec. 1870, o Mad. con firmed the Sub-Magistrate's decision. Held, 

Rep. Rul. 8. that the-second order of the Magistrate ought to bo 

set aside, and tho original order restored. 

Where tlic Session Judge might upon appeal, have convicted the de- 

Government Pleader, 1l ' hmta l nmh J. « '}f * ,rc,,t 8wli "". f 

__ a that under wlncli tlmy were convicted by 1 lie ALa- 

Appellant, 7 Mad. gi s trate, but instead of doing so, lie acquitted them. 

Rep. 339. H(*ld, upon appeal by tin* Local Covernmeut, that 

it was not a case which called for the interference of the High Court. 

When the appeal from an order of a 1st Class Magistrate lies to the 

ia+Ii District Magistrate (as in the case of orders passed *' 120 , 
Proceedmgs Of 14th Im(lcr m ,i ot (lu , crimiiuil Promlnri Code 

Jul y 7 Mad- (Act X of 1872) the copy of the order should be sent JM *« 

Rep. Rul. 23. to him, and not to*the Sessions Judge. 


When a criminal 

Proceeding s of 7th 
Nov. 1873, 7 Mad. 
Rep. Rul. 29. 
on its merits. 


appeal has been rejected without hearing the appel¬ 
lant's pleader, and it is afterwards proved to the 
satisfaction of the Appellate Court, that an adequate 
excuse has heeu made for the pleader's non-appearance, 
it is open to the Appellate Court to re-heur the appeal 


In criminal cases, a complainant cannot claim, as to right, to be heard 

Proceedings of 6th 1,8 11 . re T >n ^ 1,t j? “I’f f. 1 -, mattCT is > iu “<* 

w 4 or ,4 » tutLa case, in the discretion o± the Court. 

Nov. 1874, 7 Mad. 

Rep. Rnl. 42. 


A 



3G2 


DIGEST OF CRIMINAL CASES. 


* 

8 . 8 . 40 % 
401 , & 

s.a os, 

1?0 123 , 
Aoi X., 
lfaU 


B. 407 , 
Ac- X, 


Five persons were convicted of mischief. One prisoner appealed. Notice 

Proceedings of 4th att ? nd , the of the onpealwas sent to ail 

m h qm j five, of whom only three attended. The Head Assis- 

JxLarcn, 18 i 5. 8 Juad. ^ an -t Magistrate, however, enhanced the sentence 
Rep. Rul. 8. passed on all. Held, that the enhanced sentence 

passed on the prisoners who did not appear, and who disclaimed all intention 
of appealing, must be annulled. 


There is no appeal to the Court of Session from an order made by a 
Reg V Bhaskar K Magistrate under section 400 of the Criminal Pro- 
™ 1 ~ ‘ cedure .Code (Act XXY of 1801), requiring a penal 

A.narKar, o JSOm. Hep. rec0 o-niza,nce to keep the peace under section 280. 
Crown Cases, 1. The Court of Session may, however, in such case, 

under section 434 of the Code, call for, and examine the record of the Court 
below; and, if it shall he of opinion that the order of the Magistrate is 
contrary to law, refer the proceedings for the orders of the High Courfc. 


Held, that no appeal lies where the sentence of imprisonment and of 
Reg. V. Shankar further imprisonment in default of payment of a fine 
Venkaji & another 3 tlues 1,ot » in tlie aggregate, exceed the term of one 

Bom. Rop. Crown month - 
Cases, 15. 


Goci rnment may, by proclamation, declare and direct that an Assistant 
pAtr xr Phniahan. Collector in charge of the Collectorate, during the 
, vr • o a absence of the Collector, shall he, during that perioa, 
kar Mariram, o Bom. 4 , the chief officer charged with the executive ad- 
Rep. Crown Cases, 18. ministration of the District in criminal matters 
and such officer being, within the meaning of section 14 of the Criminal 
Procedure Code (Act XXY of 1801) “ the Magistrate of the District,” may 
hear appeals from Subordinate Magistrates, under section 412 of the Code. 


Held, that the power conferred upon the Magistrate F. P. at Broach to 
Reg. V. Umtha Rug- hear appeals, does not exclude the jurisdiction which 
J t. ^ i, the Magistrate of the District has by law, and that 
’ r the proceedings in any case, in which a prisoner has 

Crown Cases, 8 . appealed from the decision of a Subordinate Magis¬ 

trate to the District Magistrate, must he forwarded to the latter. 


An appeal lies from the summary determination of the Magistrate of a 
zill;ih under section 10 of Act XXXV of 1850 (An 
Act for regulating the Bombay Ferries) to the Ses¬ 
sion Judge. Such appeal need not be preferred 
within eight days under section 14 of Reg. XIX of 
1827. 


Reg. v. Malhari Lau- 
ji & others, 6 Bom. 
Rep. Crown Cases, 
45. 


Appeals from convictions on trials by jury, where illegal evidence has 
Poo- v Pa mown mi been admitted, should be dealt with on the same 
_ _ principles as appeals in which there has been a mis- 

Muaiiar, 6 Born. Rep. direction by the Judge, or an omission on his part to 
Crown Cases, 47. give the jury proper direction. The Appellate Court, 
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where it finds that illegal evidence* has been admitted, should consider 
whether it is such as is likely to have exercised a prejudicial influence on 
the minds of the jury, and if the Court be of opinion that it is so, it will 
treat the case as rf it had been tried by a Session Judge with the aid of 
, assessors. If the evidence, (after omitting that portion of it which should 
not have been admitted) is sufficient to sustain the verdict, the conviction 
will be upheld. In exceptional cases, where the evidence is of such a 
character as to suggest the consideration that its real value cannot fairly be 
appreciated, except by a Court which has heard that evidence given, a new 
trial will be directed. 


When an Appellate Court, under section 422 of the ('ode of Criminal 
B^g V Nantamram Procedure (;Vct XXV of 1 SO 1) directs a Court of 


Uttamram, 6 Bom. 
Rep. Crown Cases, 64. 


first instance to take additiomil evidence, an appeal 
on the merits to the High Court is not thereby 


given. 


m 

Where several persons were tried together and convicted, under section 


Reg. v. Kalubhai 
Meghabhai & others, 
7 Bom. Rep. Crown 
Gases, 35. 


147 of the Indian Penal Code, of rioting, and two 
of them wore sentenced to pay each a fine of Its. 50, 
or in default of payment, to undergo rigorous im¬ 
prisonment for a month, and the others wen* sen¬ 
tenced to a severer punishment, the Session Judge 
entertained an appeal by all the prisoners, being of opinion, that the test, 
under section 411 of the Code of Criminal Procedure (Act XXV of 18(51) 
as to whether a case is appealable, is the maximum sentence passed in it :— 
The High Court annulled the order of the Session Judge passed with re¬ 
ference to those of the accused who had been only fined IN. 50, and restored 
the original sentences passed upon them. 

The High Court has no power, under Cl. 41 of the Amended Letters 


Patent of 1805, to grant lea\e to appeal to Her 
Majesty in Council from an order made, or decision 
given, in a criminal case referred by o Magistrate 
under section 401 of the Code of Criminal Procedure 


Reg. v. Reay, 7 Bom. 

Rep. Crown Cases, 

77. 

(Act XXV of 18(51). 

, In criminal cases, the High Court will not, in general, grant leave ton p- 
P y Pest an ii Din- P e;1 ^ to tilt* Privy Council, unless some important 
. ®' .-ty 1A question of law or practice, or jurisdiction is iu- 
Sha anotner, lU volv(l(l> Considerations that guide the Court in 
Bom. Rep. 70. granting leave to appeal in such cases, stated, and 

instances in which such leave lias been granted, mentioned. 


Under section 272 of the Code of Criminal Procedure (Act X of 1872), 

Reg. v. Doral# Bala- as a ," K '"'N j’l' 2=1 of Art xr ..11871 an aj,- 

... s . J . peal against an acquittal presented by the troveru- 

I "MR * Otners ID, re, men jj iS i x months after the date of the judgment 

II Bom. Rtp. 117. complained of, is barred by lapse of time, even 
though the six months expired on the day the amending Act became law. 

The amended section 272 should be road by itself, and not as a clause 


* 


a. s, 404. 

42*. .Cl 


S. S.41H 
4iS, li;t 
X,, Itfci, 
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s.«9,of the ordinary Statute of Limitations., The Court, will not, under section^ 
^^■■297 of the Code of Criminal Procedure, interfere with an. acquittal. 


For purposes of appeal;the whole punishment awarded to one person on 
Reff. V. Gulam Abas, ? n ® trial for several imftmccs of the same offence, is 
~ to be regarded as one sentence. 


.12 Bom. Rep. 147. 


SembJe, that where a person is tried at the same time for several instances 
of the same offence, it is not necessary that more than a single sentence 
should be passed. But if a separate sentence be passed on each head, H«‘ld, 
that an appeal brings the aggregate of those sentences, as together consti¬ 
tuting the punishment awarded in a single trial, within the jurisdiction of 
the Appellate Court. 


Although a 


Sessions Judge cannot release a prisoner on bail pending 
Reg v Moorali an a PP ea h he may suspend the sentence pending the 

Kinkur Mookerjee, 3 uppeaL 
S. W. R. Or. R. 57. 


Objections to the sufficiency of evidence, are not a ground of appeal. 
Reg v Muddun rp ' ie deposition of a single credible witness is suffi- 


Sirdar, 2 S. W. R. Or. 
R. 3. 

Chundernath Deb 
& others, petitioners 
in re, 5 C. L. R. 372. 


cient in law. 


A petition of appeal presented for admission 
may be withdrawn. 


It is not competent to an Appellate Court to find a prisoner on appeal 

Dwarkanath Man- of “ ^T r f f^ ce tlam thnt with 7 llich h .° 

•v, vr ■ c was charged at ins trial, unless an opportunity is 

jnee at otners in re, b a flp or( ] et i to the accused of defending himself against 
0. L, R- 427. the charge so altered. 

In the nutter of Chundernath Deb, (5 C. L. R. ‘>72) distinguished. 

Qua:re :—Whether a petition of appeal against a conviction can be 
withdrawn after the Appellate Court has perused the evidence. 

The High Court declined on appeal to receive evidence which was avail- 

Reff v Madhub ap le at ilic trial below, when the prisoner deliberately 

_ , , , elected not to give evidence in reply to the case made 

Chunder GinMohunt, inBt ]lim . ” 

21 S. W. R. Cr. R. 13. p er Marktsy, J. :— It is not the duty of tho 
High Court in appeal to try a prisoner tin novo upon the recorded depositions : 
the Court is bound, in forming its conclusion as to the credibility of the 
witnesses, to attach great weight to the opinion which the Judge who heard 
them lias expressed upon that matter. 

Aofx’ Under sections 267 and 286 illustration (d) (Act X of 1872) there is 
iW'' . . 00 no appeal to the High Court from an order passed 

Reg, v. Nujnan, && a Magistrate of the district requiring a person to 
8 . W. R. Cr. R. 68. give security for good behaviour. 
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Where a Magistrate took an active part in the prosecution of the 
nation Dorr « A i.: prisoners, and recorded the evidence of the material 
t witnesses preliminary to deciding whether the case 
fl p • **' **" shot&l go to trial or not, and by v aom it should be 

Cr. R. 75. tried, it was held that lie was not a proper Court to 

hear the appeal from the conviction come to in the case. 

Held that a Sessions Judge has no jurisdiction to hear an appeal from 
WKai. the order of a Magistrate under section 819, chapter 

Dutt Ram Misr^peti- XXIIofthfi criminal Procedure Code, (Act XXV 

tioner, 1 . W. r. ^ and that the object of the chapter is to pre- 

Rep. (Agra) 29. vent breaches of the peace likely to be occasioned 

and not tbe adjudication of title. 

It is not because a Judge or a Magistrate has taken a view of a ease in 
^Misress V Gava din which the Local Government does not coincide, and 
ATT Tt AH 14ft ’ ^ !lK acquitted accused persons, that an appeal by the 
’ ' ' 1 ’ * Local Government must necessarily prevail, or that 

the High Court should be called upon to disturb the ordinary course of 
justice, by putting in force the arbitrary powers conferred on it by section 
272 of the Criminal Procedure Code (Act X of 1872). The doing so should 
bo limited to those instances, in which the lower Court 1ms so obstinately 
blundered and gone wrong, as to produce a result mischievous at once to the 
administration of justice and the interests of the public. 

Held, therefore, the Local Government having appealed from an 
original judgment of acquittal of a Sessions Judge, that, as such judgment 
was an honest and not unreasonable one, of which the facts of the case were 
susceptible, such appeal should be dismissed. 

Tbe fact that the pleader of the accused is present in Court when 

Gonal Chunder an or< ^ or m! *de admitting an appeal, does not relieve 

hjt ji *!«.-.« the Court from the necessity of giving notice to the 
Kundle, poisoner in Ilimt of tUo a flso(l - for | he G t , lri of the 

re, 10 0. L. E. 57. appeal. 

Per White, J.:—The sound rule to apply in trying a criminal appeal 
Empress V. Protap where questions of fact are in issue, is to consider 

j ‘ . . whether the conviction is right, and in this respect 

enunaer MOOKerjee, ft crimiual lippen] differs from a civil one. In the 

11 C. L. R. 25. latter case, the Court must be convinced before rever¬ 

sing a finding of fact by a lower Court that the finding is wrong. 

There is no appeal to the District Magistrate from a conviction passed 
Howaldar Ro^ & by a Bench of Magistrates consisting of a salaried 
Wahed All Khan in Magiatrate vrit], weoiul cliias pmvors ™1 two or more 
ii n t d aoo Honorary Magistrates, a Bench so constituted liav- 

re, li o. Jj. it. 423. j n g un der the Government orders of 31st March 1882 

the powers of a Magistrate of the first class. 


e. 146. 
Act X, 
1862. 


S. 417, 
Act X, 
1862. 
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RS\ 

J. ct X, 


A Deputy Commissioner exercising the special powers conferred by 

ftangai & others, fction M of Act X of 1872, hariag pwswl » sen- 
. . . ’ tence of 3 years rigorous imprisonment—a sentence 

Appellants m re, 1* no t requiring coniirmaiion, an appeal to the High 
C. L. R. 600. Court was preferred after the new Code, Act (X of 

1882) came into force. Held, that under section 408 of the latter Act, the 
appeal did not lie. 

The High Court has no jurisdiction to hear an appeal from a conviction 

Tj a _ Horiairionori ailt * sentence by the Superintendent of Cachar in 
xeg v. KaaaKissen Hg it £ Magistrate of the district. 

Sem & another, S. ° 

W.R. 1864; Or. R. 18. 

In a case of dismissal of complaint by a Deputy Magistrate, it was held 

that a prosecutor had no right of appeal, but ought 
to have moved the Magistrate to procure, under sec- 
Mundle, S. W. K. tion 434 of the Code of Criminal Procedure (Act 
1864, Cr. R. 23. XXY of 1801), a reversal by the High Court, of the 

order of dismissal. 

An accused person dealt with by a Superior Magistrate under the pro- 


s. s.-nj, 

433 , 43 $, 

mi’’ Lyall & Co. v. Sam 
W. R. 


s. ‘t'-.r. 

Act 

mss. 


visions of section 40, is a person convicted on a 
trial held by the Magistrate ” &e. for purposes of 
appeal to the Court of Sessions. 

A Sessions Judge, who was the Judge before whom an offence under 


Proceedings of 20th 
May 1867. Weir, 239. 


Kesavaiya & others, 
petitioners. Weir, 
404. 


section 193 of the Penal Code was committed, has 
jurisdiction to hear an appeal under section 473 of 
the Criminal Procedure Code. 


A Sessions Court or a Magistrate cannot, on the appeal of one prisoner, 

Proceedings of 19th “ ,ler V'V™ 1 ™ 1 -' 0 of i ,, *? thor P ris0Iier «* the same 
s case who has not appealed. 


April, 

322. 


1875. Weir, 


Appeal against an acquittal. Art. 157, Schedule TI of the Limitation 
n . m Act, XY of 1877, whicli prescribes a period of G 

Government lea_ months for appeals on behalf of Government against 
der, Appellant. Weir, an acquittal, is subject to the provision of section 5 
546. of the same Act, which allows the Court to receive an 

appeal after the time limited, when tin* appellant satisfies the Court that he 
had sufficient cause for not presenting the appeal in due time. Where 
there has been unexplained delay in taking the necessary steps to present 
the appeal, the discretion allowed in section 5 will not be exercised. 

; ; _ 1C¥ No appeal lies to the High Court from an order passed by a District 
jo,' a lit Magistrate under the provisions of section 123 of the 

•rh* QT T Oimina 1 Procedure Code (Act X of 1872), and on 

me empress, » l. re f ere nce by the Magistrate, confirmed by the Sessions 
R. Calc. 878. Judge under the same section, requiting a. person to 

be detained in prison, until he should provide security for his good behaviour. 
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Petition for leave to appeal agaiibst a conviction and sentence of the 
Joykissen Mookflrjt Suddor Nizamut Jsdawlut of Bengal, on the ground 
V. The Queen Ind. irregularities in the proceedings causing 

Jur. 0. S. Nov! 186a! ^ reat hardship and injustice. Held, that (assuming 
a p i a «« J p J that the prerogative of the Crown extended to the 
. . i a. w. n. r. o. granting of leave to appeal in such a case, and 

was not curtailed by the operation of the Indian Act, 
XXV of 1861, and that this was primd facie a case of great grievance) 
yet the consequences of allowing appeals in criminal cases would be such 
as to justify their Lordships in advising Her Majesty in the exercise of her 
discretion to refuse to grant the prayer of the petition. 


A convicted person appealing, is not in the same position before the 
Empress v Sajiwan ■Appelate Court, as he is before the Court trying 


6 I. L. R. All. 


him : he must satisfy the Appellate Court that there 
is sufficient ground for interfering with the order of 
conviction; and if no such ground is shown, it is 
the duty of the Appellate Court not to interfere. 


Lall, 

386. 


Under the provisions of Act X of 1882 no appeal at the instance of the 
Government of ^oeal Government lies from an order of acquittal in 

a case which has been tried by a jury, where the 
questions involved are purely questions of fact, for 
such jiu appeal to lie, it must bo supported upon a 
ground which is covered by section 418. 


Bengal v. Parmeshur 
Mullick, 10 I. L.R. 
Calc. 1029. 


ARREST. 


The arrest under 

Thacoordoss Nun- 
dee v. Shunkur Roy 
& another, 3 S. W. R. 
Cr. R. 53. 


civil process of a, judgment-debtor going to a Court 
in obedience to a citation to give evidence, and made 
within the precincts of that Court, and with some 
show of violence and contempt of Court, does not 
entitle the officers making the arrest to protection 
under section 78 of the Penal Code. 


A prisoner arrested under a warrant, should be brought promptly before 
Abdool Kadir Khan 11 Magistrate, who lias then no authority to* further 

detain him in custody, or to remand him to prison 
without some reason made manifest to him, either in 
the shape of sworn testimony given before him, or 
of some other form which can be put upon the re¬ 
sufficient to justify him in sending the prisoner to 


v. The Magistrate of 
Purneah, 11 B. L. R. 
App. 8. 

cord, and which 
prison. 


is 


In an appeal under section 272 of Act X of 1872 (Criminal Procedure e 
Reg.v. Gobin Tewari Code), the High Court lias power to order the ac -i t x. 
& another 1 I J| namli'mv +l»o nmuiol 1$3J» 

R. Gala 281. 


v<\/\Avy J WAV LI WIUU UUO 

cused to be arrested, pending the appeal. 
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a 273 . 
■17, Act 
L, 1682, 


When an appeal has been preferred under section 272 of Act X of 

Empress V Manga* 1872, tlie High Court may order the accused to he 

others, 2 I. L. R All. arrested > P eudin S tlie a PP eal ‘ 

340. 

K. and B. were a. ceused of being concerned in the same offence. K. 

Empress v. Karim ? vas a l>P r chended, and the Magistrate inquired 
Biik-qh o t T P All hito the charge against him, and committed him for 
og« trial, but the Court of Session acquitted K. The 

d0 °* Local Government preferred an appeal against his 

acquittal, and tlie Magistrate arrested him with a view to liis detention in 
custody until such appeal was determined. While K. was so detained, the 
Magistrate inquired into the charge against B. who had meanwhile been 
arrested and made K, a witness for the prosecution, and committed B. for 
trial. K.’s evidence was taken on B.’s trial. Held, per Stuart, C. J. 
(Spankifj, J. doubting) that K.’s arrest was lawful, and that his evidence 
was admissible against B. Held, per Spaxkie, J. that, assuming that the 
Magistrate looked on K. as an accused person, and his arrest was lawful, 
the Magistrate should not have examined him as a- witness against B. and 
that, assuming that K.’s arrest was unlawful, and that when he made his 
statement, he was a free man, his evidence, if admissible, was not evidence 
on which a Court should place much reliance. 

Proof >r‘an unlawful commitment io confinement, will not of itself 


Reg. v. Narayan 
Babaji & others, 9 
Bom. Rep. 346. 

Indian Penal Code. 


warrant the legal inference of malice. Knowledge 
that such commitment is contrary to law, is a question 
of fact, and not of law, and must be proved in order 
to satisfy tlie requirements of section 220 of the 


a. so, 

Act X., 
1808 . 


Section 140 of the Code of Criminal Procedure (Act XXV of 1801) 

Reg. v. Sheikh Emoo, dot>s not “PPty to a caso of arrest for dacoity, made 
11 a W P Pr p on without warrant l>y a Subordinate Police officer in 

.the presence of a head constable, who authorized 

him to make the arrest. 


ASSESSORS. 

Assessors ought to give the grounds of their opinions, particularly when 
Eett V. Bushmo tlx ey differ in opinion from the Judge. 

Anent, 3 S. W. R. Or. 

R. 21. 

Case of murder where those prisoners, whose conviction depended on 
Reg v Ghutter- the uncorroborated evidence of accomplices and of 
dharea Sintr c o an accessary after the fact, were acquitted. In case 
W p p r p ? f V1CW h y assessors of the scene of an alleged offence, 

it was held that the Judge could not delegate his own 
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function of examining the witnesses on the spot} to the assessors who cannot SJ93 

under sect^gn 348 of the Code of Criminal Procedure (Act XXV of 1861) Act x.', 
speak to, or communicate with, any other persons than the officer appointed im ' 
to conduct them to the place. 


Although the Criminal Procedure (Act XXV of 1861) does not expressly 

Reg. T. Amiruddin, P r ?7 id « for summing up of the evidence in a trial /K, 
® , _ ’ with the aid of assessors, there is nothing in the 

la. 1>. R. 63; S, O. Q 0 j e to prevent a Judge from summing up the evi- 
15 S. W. R. Or. R. 25. dence to assessors. Where one of the two assessors 
says, that he thinks it proved that a war was waged against the Queen, that 
there was a conspiracy to carry on that war, and that the prisoner is guilty 
of all the acts charged, and the other assessor concurs with him, it cannot 
be said that the assessors have given no reason for their opinion. The 
offence of engaging in a conspiracy to wage war, and that of abetting the 
waging of war against the Queen, under section 121 of the Indian Penal Code, 
are offences under the Penal Code only, and are not treason or mis-prisiou of 
treason j and therefore the provisions of the Statute, 7 Will. Ill, C. 6, S. 5, 
are not applicable. 

The Gazette of India or Calcutta Gazette, containing official letters on the 

v 7 yj >?C0 110IV 

subject of hostilities between the British Crown and Mahometan fanatics 
on the frontier, were rightly admitted in evidence, under sections 6 and 8 of A j>W.‘’ 
Act II of 1855 as proof of the commencement, continuation uud determi¬ 
nation of hostilities. Similarly under section 6, a printed letter from the 
Secretary to the Government of the Panjab to the Secretary to the Govern¬ 
ment of India was properly resorted to by the Court, for its aid as a document 
of reference. It was not necessary that these doeumei *s should be inter¬ 
preted to the prisoner. It was sufficient that the purposes for which they 
were put in were explained. (See now section 57, Act X of 1872.) 


No legal conviction can take place, unless the opinion of the a*b"ssors 
Reg V TOmgw n.nlall ^ taken on the whole of the evidence in a ease. 


19 S. W. R. Or. R. 
3. 


The grounds of each assessor’s opinion should be distinctly recorded by 

Reg. v. Mussamut tlie Jud » 0 ’ 

Mina Nuggerbhatun, 

3S. W.R.Or.R. 6. 


The intention of the Legislature in sections 255 and 265 of the Code of 
B « . TWToi Criminal Procedure ( Vet X of 1872) in a ease like 

T" ‘ it fj' this in which the accused was tried on two charges 

**• ” • "" ” r * “• 35. was> that the assessors should give a definite opinion, 
whether the prisoner is guilty of either of the offences charged, ami if so, 
of which of th’e charges preferred against him, and that the Judge on de- 
'livering judgment should give it with advertence to the opinion of the 
assessors. 

48 

1,1 Anih CMldin tot line lor ‘-Section 67 Act A\ ofl?r2" re.ul section 67 Act l.oU872. ” 


S. B. 297, 
309, 3tu, 
* 27?, 
Act X' 
1 ^ 2 . 
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The effect of summing up, under the provisions of section 309 of the 

ShaduUa Howladar Criminal Procedure Code (Act X of 1882) the ovi- 
o .. Anna! dence m a case tried with assessors, is to enable the 
i ^ ’ Sessions Judge in a long or intricate case, to place 
lants, 12 C. L. R. 506 ; ^ ie evidence iii an intelligible form, so as to assist 
S. 0. 9 I. L. R. Calc, tlie assessors in arriving at a reasonable conclusion. 
875. If, in summing up the evidence, the Judge is unable 

himself to record the heads of his summing up, he should avail himself of 
the services, not of a pleader for the prosecution, but, of a Court officer or 
of some independent person. The opinions of assessors should be taken 
individually, and not through one of their number. Where the Judge 
considers the evideuee against some of the persons accused, unworthy of 
belief, he ought not to acquit them, without having first taken the opinion 
of the assessors. 


BAD LIVELIHOOD. 

Where a person is adjudicated to he a person of notorious bad character 
— . . «, under section 29(3, Code of Criminal Procedure (Act 

KOlOUK&nt isnoo- XX y of 1S(;1)i i liiv j n <, been tried for dacoity, 

mick, in re, 13 S. W. t ] ie eiidonco taken in the trial for dacoity should not 
R. Cr.R. 24. be used against the accused with reference to the 

accusation under section 29(3, which evidence should be taken independently. 

A person against whom proceedings for bad livelihood have been taken, 
Kookor Singh in entitled to have embodied in a, charge, the precise 
iq q w p ’ p r matter which the Magistrate considers established 
' ’ ’ by evidence against him. It is not sufficient to say 

**• 130- generally that there is suspicion. He should be 

asked to produce his witnesses, or offered assistance to procure their atten¬ 
dance. He should be admitted to bail. A Magistrate is not competent to 
refuse bail unless the law sanctions such refusal. 


BALL. 

A person sentenced to one month’s imprisonment by a Magistrate, 
Reg. v. Mahendra I '.'" 1 ' 1 "''“’i 1 »Wf l > un,1, T 

„ ** ~ ,, lion 411 of Act AX v of 1801, is not an accused per- 

xlarayan angd U- Sun within lilt* meaning of section 43(3 of the same 
shan,l B. L. R. A. Cr. hU as },<• 81< ii,lifted to bail by the Court Session, 

7. when his case is referred to the High Court under 

section 434 of the same Act. 

A bail-bond by which the sureties bind themselves to be responsible for 

Kurre muddeen Rr ^ 1C 1, Pl >euramc °f the accused during flie preliminary 
otl .. ar _ investigation, cannot be forfeited if the accused 

cinoiner, petitioners, abscond after the preliminary enquiry, and during 

9 S. W. R. Or. R. 36. the trial at the Sessions Court. 
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A Deputy Magistrate, not in charge of a division of a district, has no 
Taivorm iddv La- jurisdiction to try a case under section 174, Penal 
Iwwaa in « Code which originated under section 68, Code of Cri- 

W B ’P » ! ’ 10 a ' miml Pro«lnre (Act XXY of 1861), an.l which was 
W. R. Cr. R. 4. no t referred to him by the Magistrate of the District. 

There is nothing in section 219, Code of Criminal Procedure which 
prevents an accused person who has forfeited Ins bail-bond by default of 
appearance, from being proceeded against under section 179 of the Penal 
Code, notwithstanding that his surety has paid the penalty mentioned in 
the recognizance. 


U*. SI- 
/or X 

ryj. 


Bail under section 

Ramloll Tewaree v. 
Soopha Ram, 10 S. 
W.R. Cr. R. 34; S. C. 

1 B. L. R. S. N. 26. 


212 of the Criminal Procedure Code (Act XXV of 
1861) can he demanded, only in cases where further 
enquiry is pending, and the accused have not been 
discharged. 


197, 
A< ' X., 


Before a warrant 

Khoodee Koibutnee 
v. Doorgadass Bhut- 
tacharjee, 15 S. W. 

R. Or. R. 82; S. C. 7 
B. L. Ap. 37. 


can issue attaching the property of a surety, he 
should be called on under section 220, Code of Cri 
minal Procedure (Act XXV of 1 SOI) to show cause 
why 1 le should not pay the penalty mentioned in his 
bond, and it must appear clearly on the face of the 
record, that he had such notice given him. 


S ‘il, 
A- V. 
: -.-i. 


A Sessions Judge has no pmver to release on bail, persons comicte l by 
Aradhun Mundul V tll ° Magistrate, pending a reference to the High 

Nyan Khan Takad- (Jourt umk ' r A, t x of Ks '-- - M - 

gee r & another, 24 
S. W. R. Cr. R. 7. 


* l :* r 
j ■* 

• » 

• X . 


Act X of 1872, section 690. refer.-' onh to tie- period during which a fy 
Reg. V. Ram Rutton ’ s under enquiry, and wlien the party concerned rV'.o 

Mookerjee, 24 S. W. 

R. Cr. R. 8. 


is still in the position of an accused. The Sessions x "^ 
Judge has no power to admit him to bail after he is 
sentenced and convicted. 


The Court of Session has n<> power under section 69u, Act X of 18,2, to 

p ofY , admit a convicted person to bail, a mricteJ. p>r-<vit 

seg. v. inaKur rar- n<) | j )t q U g an „ (T eW /<» rsm, wilhin 1 lie meaning of 
shad, 1 I. L. R. All. {] ia t section. 

151. 


The principle on which a. part\ committed to take hi?' trial tor an 
Pan- if qaaifa wifa otfciice may be bailed, is founded on the probability 

Q TVrarlin<r’a Panarta’ of his appearing to take his trial, and not on Ins 
9 Dowling Reports, SU pp 0se 4 guilt or innocence, but the fact of a bill 

563, having been found against him, is material in esti¬ 

mating that probability. 
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e. m, 

Act X, t 
1882. 


S. S. 208, 
252, 344, 
Act X., 
1882. 


Hcc uovr 
S. 511, 
Act X., 

law. 


The proceeding in which it has to be determined whether an accused 
Manikam nr-H.li pcreon should be admitted to bail by a Magistrate is 


& others v. The 
Queen, 61. L. R. Mad. 
63. 


a judicial proceeding, and, as such, cognizable by 
the High Court under section 29? Of the Code of 
Criminal Procedure, 1872. 


Section 191 of the Criminal Procedure Code, 1872, must be read as a 
proviso to section 190, and authorises a Magistrate for reasonable cause to 
remand an accused person to jail without examining any witnesses. Where 
evidence was available, but it appeared necessary to the Magistrate to defer 
the examination of witnesses in order that further evidence maybe produced 
(so that the inquiry when commenced might be continuous). Held, that such 
a reason recorded by the Magistrate, although not sworn to, justified a 
remand for five days and a further remand for four days. An accused 
person lias a right to have the evidence against him recorded at as early a 
period as possible, and the fact that there is, or may be, a great body of evi¬ 
dence forthcoming against him is not a ground for detention for an inordi¬ 
nate period. 

For Kkr.atax, J.:—When a Magistrate defers the examination of wit¬ 
nesses, adjourns the inquiry, and remands the prisoner under section 194 of 
the Code of Criminal Procedure, 1872, he is hound to express clearly on the 
record tin* reasonable cause from which such action became necessary or 
advisabh. 


When an accused person is first brought before a Magistrate, and a 

Ponnusami Chetti & ,vl " ln . Kl 'v 11 "’ l^cutor, it is ordinarily 

, n siiihfient lo show by the evidence of a police officer, 

others v. The yueen, that police are in possession of information, 
6 I. L. R. Mad. 69. beliewd to be reliable, that the accused lias committed 
an offence ; but when the accused is again brought up after remand, and a 
further remand is needed, some direi*t evidence of the guilt of the accused 
should be required, to justify the Magistrate in refusing bail, and with each 
remand the necessity for production of evidence of guilt becomes stronger. 

The refusing or accepting of bail is a judicial, not merely a ministerial 
Parankusam Nara- d n *y, }1,| d a mistake in the performance of that duty, 
ga y a Pantulu v. without mu lice, will not be sufficient to sustain an 

Stuart, 2 Mad. Rep. acllou ‘ 

396. 


Where the condition of bail-bonds given by the defendants and by 
_ the surety of a security bond was, that the defendenta 

Proceedings of 13th should appear when called upon. Held, that the de- 
April, 1869. 4 Mad. fondants and their surety were entitled to reasonable 
Rep. Rul. 45. not ice of the time at which the former would he re¬ 

quired to attend. 

Section 294 of the Code of Criminal Procedure (Act XXY of 1861), 
Proceedings of 20th does n °t authorize the imprisonment of sureties. 
August, 1869. 4 Mad. 

Rep. Rul. 69. 
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A single Judge of the High Court may order the release of a prisoner 
Beff V Jhaloo Sir on pending the hearing of an appeal. 

dar, 8. W. B. 1864, #• 

Or. B. 18. 

The latter part of section 194 (Act X of 1872), must be applied to »■ s. 3 <i. 
Proceedings of 17th case bailable, and in which bail is tendered* 

October, 1878. Weir, S‘ ere . is n ° contlict , botween sections 194 and 388. " ' 
tyjn The imperative words of section 388 compel the 

‘ t _ exercise of the apparent discretion given in section 

194 in a particular manner. 

It is competent to a Magistrate to admit to bail recalcitrant witnesses, K 9 „ 
Proceed imra nf lltli when such witnesses have been arrested under sec-*. ‘J- 

voooumgo ui A Xu ii j- o -o 3 o /1 • ; i _ n ^ 18W * 


May, 

360. 


1881 Weir, 


tions 352 and 355 of the Criminal Procedure Code, 
(Act X of 1872). 


Section 390, Criminal Procedure Code applies exclusively to accused!-, m 
Proceedings Of 13th ( n °t to convicted) persons. A Sessions Court ha^? 2 T 
April 1880 Weir therefore no power to admit convicted persons to 

862. ’ ' ’ baiL 

When the bond executed, conditioned, that the accused should attend on 
Proceedings of 4th a s P e °thed date, and default was made on a date 

Dec., 1878. Weir, 

363. 

The term bail-bond in section 398, clause 4 does not include a recogni->.^.\ 

Proceedings of 18th zauce ellterecl into a wilness - 

Nov. 1874. Weir, 364. 


other than the specified date: it was held that the 
penalty could not legally be enforced. 


A .’f X., 
1 " 2 . 


BENCH OF MAGISTRATES. 

Where a Bench of Magistrates has before it materials which are sufR- 

Abdool Huq chow- , iu law 4 * support a conviction, the High 

tj i a Court has no autkont y to disturb it. 

dhry v. Idrak, 21 S. 

W.R. Or. R. 67. 

A Bench of Magistrates lias no jurisdiction to try a charge for lurking 
Reg V Bachun Ka- house-trespass by night or house-breaking by night, 

dir, 23 S. W.R. Or. 

R. 6. 

A case triable only jjy a Magistrate exercising powers of the 1st class, 


under section 457 of the Penal Code. 


Baroda Prosunno 


came before a Bench of Magistrates, neither of whom 


„ . . individually exercised those powers, but sitting to- 

UnuCKe DUtty « gether the Bench was so invested. At the adjourn- 
Othili m. re, 2 0. L. e d trial, only one of these Magistrates was present. 
R. 348. Held, that lie was not competent to try the case 

alone, and the orders passed by him were set aside as illegal. 
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A notice was issued under section 215, Bengal Act, V of 1876 requiring 

Municipal Oommis- A. to remove an alleged obstruction. Tlie requisi- 
. f n , tion was not complied with, and A. was prosecuted 

0 e 8 01 1 f a ® ca for non-eompliance therewith, under section 216 
Someer, 9 I. L. R. before a Bench of Honorary Magistrates. Held, that 
Calc. 38. the Court had power to inquire whether the alleged 

obstruction was in point of fact, an obstruction or not. 


I 

A \ l 
A iv V . 
If?-!. 


No appeal lies to a District Magistrate, from the decision of a Bench of 
Havaldar Rov V Ja- Magistrates composed of an Assistant Magistrate 
«n Moan a T T P with second class powers, and two or more Honorary 
® ’ ‘ Magistrates, in a case tried under Chapter XVIII of 

the Criminal Procedure Code (Act X of 1872). 


Calc. 96. 


Notwithstanding 

Nobin Krishna 
Mookerjee v. The 
Chairman of The 
Suburban Municipa¬ 
lity, 101. L. R. Calc. 
194. 


anything contained in section 555 of the Criminal 
Procedure Code (Act X of 1882), a. conviction for 
an offence against any Municipal law or regulation, 
had before a Bench of Magistrates which includes 
a salaried officer of the Municipality is bad. 


• CALENDAR. 

Duplicaiesof Calendars sent by the Magistrate to the Session Court, 
Pr-nnooriinrra of let should ho retained in the Session Court for a. period 
_ 1Q7A „ . of three years, after which they may he destroyed, 

wec ” iiaa - or returned to the Magistrate’s offices. 

Rep. Rul. 6. 

In cases falling under Act XTll of 1859, the Calendar should he sub- 
ProceedingS of 5th 1,1 >Hod to the Appellate authority immediately that 


Jany. 1872. 7 Mad. 


an order under the first part of section 2 is passed. 
When further proceedings under the latter part of 
Rep. Rul. 1. section 2 are taken, a simple copy of the order, 

containing a reference to the Calendar, should be sent. 


CHARGE. 

One count charging each specific offence, and describing it with a 
Reg. v. Baboolun rcasonal)1 ° degree ()t ‘ ewtuinty, is sufficient. 

Htfrah, 5 S. W. R. 

Or. R. 7. 

In a case of mischief by fire, with intent to cause the destruction of a 
Reff v Dhurbairo dwelling-house, the charge should lay the intent as 
P T ft S W R. Or an “ lte nt </0 callse the destruction, not of a house 
roue, 8 9. w. R. or. s j m ply, but of a house used as a human dwelling. 



CHARGE. 


375 


Her v Dhurmo A Judge can alter or amend a charge at any 

narain Moitro & stage of the trial. 

others, 1 S. W. R. Or. 

R. 39. 

In a case of murder, after the finding and discharge of the assessors, 

the Judge altered the charge to culpable homicide 
Reg. V. Dyee Bhola, not amounting to murder, and convicted the accused 
1 S. W. R. Or. R. 40. on that charge. Held, that the conviction was 

illegal. 

In framing a charge for giving false evidence, under section 193 of the 
Pag, v Feoidar Rov P° ni, l Code, the charge should he precise; and 
Q 8 W R fir n id. ' where the accused is charged with giving false evi- 
‘ ' ‘ ' **" * donee on three different occasions, each occasion 

should form the subject of a distinct head in the charge. Amendments in 
a charge ought to be made formally, and should appear on the face of the 
record. 

When an accused pleads guilty to a charge already framed, the Sessions 

Reg. v. Goburdhan Jiul r° lui ? Ti , to tlie diarge upon the 

" a evidence in the record. Lpou a charge 1 i»t murder, 

Bhuyan, 4 B. h. K. Ap. tho . u . ( .„ Sl . (l pi,» guilty ", tlie Sessions Judge, 
101, S. C. 13 S. W. K. taking into consideration t.iie circumstances of the 
Cr. R. 55. case, reduced the charge* to homicide not amounting 

to murder. Held, that the proceeding was illegal. 

A Magistrate should himself state distinctly what charge an accused 
Reg. V. Jehangeer l^on has to meet, and ought not to leave that to 
_ , ® ia Q W us am *ah. A person who is called as a witness by 

JSUKSn ixnan, 1 Q. . |j ie (\ mr t, cannot be convicted and fined under section 
R. Cr. R. 43. 283 of the Penal Code. 

Six persons were charged in tin* same charge as follows :— tk That you 
on or about t lie-day of June-at Taj pur. eom- 


Reg. v. Maharaj 
Misser, 7 B. L. R. 
Ap. 66, S. C. 16 S. W. 
R. Cr. R. 47. 


mitted the offence of voluntarily giving false evidence 
in the stage of a judicial proceeding, and that you 
have thereby committed an oHence under section 
193 of the IVnal Code." Held, 1 lie charge was bad 
and defective: first, as it charged a number of persons jointly with giving 
false evidence; second, as it did not show what statement the accused 
persons made; third, as it did not mention the day and year, when the 
offence was committed; fourth, as it did not indicate the Court or officer 
before whom the false evidence was given. To support a. charge of giving 
false evidence under section 193, it must he shewn tint the accused inten¬ 
tionally made a particular statement false to his own knowledge. 

A charge under section 431 must charge the accused with committing 
» « t house-trespass with intent to commit some specific 

i* 'in a iTT n n offence punishable with imprisonment. 

waha, 16 S. W. R. Or. 1 1 

R. 53. 
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A charge should distinctly set forth the particular offence in respect of 
Reir v Moosnbroo which the accused either omitted to give informa- 
Mt «+a « wn tion, or gave information which he knew to be false; 

Cr R 3 7 '. a - nd “ ahould «*« what du * ~ m 


HaIW 

'hup. 

r\ A.* 

. 18 si 


the matter. 

A Court of Session is competent to proceed to the trial of^a prisoner 
n Kamvan brought before it upon a charge by a Magistrate 

‘ ecn * n authorized to make a commitment, though the com- 
a 5 IS. L. 660 ; S. O. plaint or authorization be contained only in a letter 
14 S. W. R Cr. R. 34. from the Judge of that Court, to the Magistrate of 
the district, sent with the record of the case, notwithstanding an irregu¬ 
larity or defect of form in recording the complaint. The complaint or 
authorization of the Court before which, or against the authority of which, 
an offence mentioned in Chapter XI of the Code of Criminal Procedure is 
alleged to have been committed is a sufficient warrant for commencement 
of criminal proceedings, lteg. v. Mahin Cliundra Chuckerbutty, (3 B. L. 
R. A. Cr. 67) overruled. 

The splitting up of one aggravated offence into separate minor offences, 
Per v Ram Khuru ('• a conviction for lurking house-trespass and 
U • *’ R « w R Pr theft under sections 456 and 380 of the Penal Code, 
_ Q _ ’ ‘ ' _ * ' instead of for lurking house-trespass in order to com- 

K. o9, o U.15. Jj. it. under section 457) prohibited. Where a 

Sup. VOi. 488 F. B, Magistrate convicted under sections 456 and 380, it 
was held that, the Jiulge, on appeal, instead of setting aside the conviction, 
and sending the case back to the Magistrate for re-trial under sectiona 457 
and 380, ought only to have set aside the conviction under section 380, and 
allowed the conviction under section 456 to stand. (Nojratan, J. dubitante.) 

A Sessions Judge has no power to try a prisoner who has been com- 

Reg. v. Ram Rutton n,itted for trkl 011110 s l' eciii<J char 6 p - 

Doss, 9 S. W. R. Cr. 

R. 23. 

It ought to appear upon the face of a charge, that it had been delivered 
P__, y Thomson 1 ^ ie Clerk of the Crown by a Justice of the Peace 
u t n n Pr i * or a Magistrate, but its not so appearing is a formal 
IS. X* It. u. ur. . defect only, to which objection can only be taken 

under section 41 of Act XVJII of 1862, before the jury has been sworn, and 
it is not ground for arrest of judgment. 


2-’7, 

•t X., 

4 -■ Kalaram 


Where several offences are charged under the same section, the com- 
Sing & fluting Magistrate should frame the charge so as to 


others, 7 3. W. R. Cr. 
R.8. 

amendment contained 
(Act XXV of 1861). 


contain a separate head for each offence. The omis¬ 
sion of the Magistrate to do this, may be remedied 
by the Sessions Judge exercising the powers of 
in section 244 of the Code of Criminal Procedure 
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Where a Deputy Magistrate did not draw up a charge in accordance 


Bhugwan & others v, 
Doyal Dope, 10 S. W. 
R. Or. R. 7. 

tion 403 of that Code. 


with section 250 of the Code of Criminal Procedure 
(Act XXV of 1861), but gave the accused clearly to 
understand the nature of the charges made against 
them, the irregularity was held to fall within sec- 


In a case under Chapter XIV of the Code of Criminal Procedure (Act 
RamdoyjJ Singh, P? °t 180 , 1 > m which tlw licensed luul f.UI o PP ot- 
.... iittf w o tumty given him to answer the case wnicli was made 
petitioner, lo s. W. ft. against him, the High Court felt itself precluded by 
Or. R. 3. section 426 of the Code of Criminal Procedure from 

interfering with the judgment of the lower Court,—even if it found that 
there was an irregularity in the proceedings in consequence of the absence 
of a formal charge. 


Where a Magistrate gives reasons for committing a case for trial in a 

Ramdhone Achftljee « ertili “ way, the 8.->™>iu Judge mud cither «mt 
p. .,_ .... u the charges as trained or frame others himself ; he 

XKT ll * s 11 authorized by the Criminal Procedure Code to 

«5 S. W. R. Cr. R. 17. insist on a rt'-dra wing of the charge by the Magis¬ 
trate unless he specifies the charge which he wishes to be sent up. 


In a ease in wliich the charge did not contain such particulars us to 
Egg V Udit Singh & time and place as wove reasonably suilicient to give 
* _ _f _ notice' to the accused of the matter a\ ilh which lie 

otners, ao W. W. K. WJls charged, tile accused was actontied bv the High 
Or. R. 46. Court. 


Scmblc -A charge under sections 2R2 and 204 of the Penal ('ode should 
P TTnonrlvn be made specific in regard to the representations and 

’ o, . ,. words alleged to have been exhibited and uttered, 

nath DOSS & anotner, Qm i to be obscene ; ami the Magistrate, in convict- 
1 I. L. R. Calc. 356. ing, should in bis decision state distinctly what were 
the particular representations and words which lie found on the evidence 
had been exhibited and uttered, and which he adjudged to be obscene with¬ 
in the meaning of those sections. Where no such specific decision has 
been given, the High Court, when the ease has been transferred under 
section 174, Act X of 1875, (High Court's Crimi nal Procedure .Vct'i, may 
either try t-lie case de novo, or dismiss it on the ground that the Magistrate 
has come to no finding on which the conviction can be sustained. 

Section 453 of the Criminal Procedure Code (Act X of 18721 simply 
_ places a statutory limit on the number of charges 

. ■Enip res3 V. Demon- w },( 0 p 1UJ , V legally form part of a single trial, 
joy Baraj, 3 I. L. R. There is nothing in the section, however, to prevent 
Oalo.540. an accused from being separately charged and tried, 

on the same day, for any number of distinct offences of the same kind 
committed within the year. 

40 


S.S,*» 
2M, sas 

& 401 
Act X, 
IW2. 


Chap. 
XXI, 
f- S S'? 


S. 2X 
Avi X. i 

lbSA 
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8 . 221 , 
A.cl X., 
1682. 


8 . 234 , 
Act X., 
1882 . 


Marshy, J.:—Although sections 235 and 237 of Act XXV of 1801 have 
Shibo Prosad Pandah been repealed, it may still be inferred from illustra*^ 
in re 4 I. L. E. dale ^ on sec ‘^ 011 439 tlio present Criminal Proce- 
124 - S C 3 0 L R dure Code, (Act X of 1872) that it is unnecessary 

.. " ..specifically to allege in a charge, the absence of all 

• general and some at least of the other exceptions 

mentioned in the Penal Code. The operation of the illustration, however, 
is strictly confined to the statement of the offence in the charge. 

When arraigning an accused, and before receiving his plea, the Court 

Empress v.Vaimbilee, B | loulJ carcM to tho explanation of the 

_ t, r< i one charge m a maimer sufficiently explicit to enable 
5 1. L. K. Dale. o3b. the accused to understand thoroughly, the nature of 
the charge to which lie is called upon to plead. 

It is not necessary that a statement made to a Court by an accused in 
a foreign language, should be taken down in the words of that language. 
The language in which the statement, is conveyed to the Court by the in¬ 
terpreter is the language in which it should be recorded. 

A prisoner was charged with “ causing the death of A. by inflicting 
„ c nm i. a wound on him with a ‘ chlieni’ until the intention of 

... a - r n noir. causing bodily injury, such as was sufficient, in the 

uuuin, o . . xt. . conm > nature to cause death, or which ho knew 

to he likely to cause death.” Held, that the charge 
was di rective and inexact as regarded the second and third clauses of the 
definition <>t" mu:\h r in seel ion 300 of the Penal Code. With reference to 
the second clause, it should have run “ likely to cause the death of A. the 
person to whom the harm was caused.” With reference to the third clause 
it should have said “ ordinary course of nature.” 

Section 453 of the Code of Criminal Procedure (Act X of 1872) is 

Ram Manikya Chuc- ;■"< O 1... .,.,.siruo.l as m,,.,,!,,;, iU.tl, no matter bow 
* ~ , many oiUmkvs ot the same kind a man may commit 

kroburty & others, uithin one u>ar, he may not he prosecuted for more 

in re, 1 0. L. R. 478. than 11 tree, lie may be s -parately tried for other 

offences. 

Upon the single charge of wrongful confinement, preferred under sec- 

TuribuUah Si others Hl “ '"'l'" 11 lv, '“! c . ulh ’. 

in vo A r* T P oqo Magintrate, tin* prisoners raised a defence justifying 

11 * ■ • • • the confinement on the ground that the persons 

confined, had been caught by Ihein under circumstances which led to the 

belief that they had committed house-breaking by night with intent to 

commit theft. Umpiiry having been made, the Magistrate committed the 

prisoners not only for wrongful confinement, but, disbelieving the defence, 

for fabricating false evidence and for bringing a false charge. The prisoners 

were tried by the Sessions Judge, and found guilty on all the three charges 

at one and the same time. Held, that the conviction on the last two charges 

was illegal, as by adding the additional charges, the Magistrate had reiuly 

prejudiced the defence to the tirst charge. Where the Court, without 

having tirst heard the evidence for the prosecution, examines the witnesses 
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for the defence, he commits an irregularity, but if the prisoners are not 
materially prejudiced thereby, the conviction will, not be net aside. 

Where an .accused person is committed to take hia trial on specific 
_ _ . charges before the Sessions Court, the Judge has 

Empress V. Jwesnol- no p OWer under section 14(5 of Act X of lH 72 to 
iaa Sheikh, 7 O.L. R. expunge a charge before calling upon the accused to 
143. plead to it. 

Held that, where in the course of one and the same transaction, an ne- 
Emnress v Aiudhia ©used person appears to have committed several acts. 
9 T T R All f id ’ directed to one end and object, which together 

amount to a more .serious offence than each of them 
taken individually l»v itself would constitute, although for purposes of trial, 
it may be convenient to vary the form of charge, and to design ih* not only 
the principal, hut the subsidiary crimes alleged to have been mummied, 
yet in the interests of simplicity and ronveniom-g it is b 'st to concentrate 
the conviction and sentence on tie- graves! offence proved. Where, there¬ 
fore, a person who broke into a bouse by night and committ *.l theft therein 
was charged and tried, for olfences under seel ions dso and 457 of the Pmi il 
Code, and was convicted of both those offences, and punished for e.u h with 
rigorous imprisonment for eighteen mouths, the Court convicted him of the 
offence under section 457, and sentenced him to rigorous imprisonment for 
three years, and acquitted him of the oifence under section 

A Magistrate, wlio is otherwise competent, lias, nuder seetion III of 
^ ^ ft W -Act X of 1872. a discretion to enquire into and try 

p^rf 1 a person on any charge w hicli lit' me v con^iih-r covered 

W. F. Rep. (Ail.) <504. by tin 4 fa«*ts complained of hy any person. or reported 
by the police, without reference to the purrienlar ehtrgv th.it miy have heen 
preferred by the complainant or by Hie poli -e. ami wit hunt refiuvm-e t<» the 
procedure which, when he lias determined tlcotVonee with whii h lie Hi 
charge the accused, it will be compet ed to him to adopt. Hell, therefore, 
when a person was brought, hetore a Magistrate !>\ the police, charged with 
an offence under section 157 of the Indian Penal t'ode, an offeneo m»t triable 
in a summary way, that the Magistrate was competent to alter the charge 
to one under section -111, ami to try the aeeimml summarily under the provi¬ 
sions of seetion 222 of Act X of 1872. 

Although a Sessions .Judge lias power to alter or am-md a charge, he 
Reg V WariS Ali cannot add all entiivU new charge which is not even 
_ cognate to the charge on which an accused person 

3 N. W. r. Rep. A1 . j ulg } xvli committed for trial. 

337. 

Section 455 of Act X of 1^72, applies to ernes in whi.-h. mu the facts 
_ _ u #, are doubtful, but the application of tin* law to the 

V. Jamurna cm j s doubtful. Judgment in the alternative 

Others, 7 N. W. P. CiU mot be passed in eases in which it is doubtful 
Rep. All. 137. whether the accused person is guilty of any one of the 

several offences charged, but where it is doubtful of which of those offences 
he is guilty. The accused persons were committed for trial under an erro- 


S. 289, 
Ae* X. 

aw. 


? f-'.lOl, 
J:e. & 
Act 

x, 


s. iVt», 
Act X., 
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neons and untenable alternative cfiarge under section 193 of tlie Indian 
Penal Code. Tlie Court of Session amended the charge under section 193, 
and added charges under sections 201 and 203. It was doubtful whether the 
amendment and addition, were not likely to prejudice the accused in their 
defence. The alleged false evidence,‘and not its assumed substance^and 
purport, should he set forth iu a charge under section 193. 


The accused was charged under section 217 of the Indian Penal Code; 
Imperatrix v. Baban the charge did not distinctly state what the 

direction of the law was, which he disobeyed and 
how he disobeyed it. Held, that when accused lias 
been convicted on a charge expressed in vague terms, 
the prosecution on appeal, should he limited to the 


Khan valad Mhas- 
koji, 2 I. L. E. Bom. 
142. 


particular sense in which the charge has been understood at the trial. 


Kow 
Chan. 
XXI., 
Act x., 
W 82 , 


Where a Magistrate lias, in the exercise of bis discretion, refused to 
Varadara Julu Nay- proceed with a criminal charge pending a civil action 
udu Exparte 1 Mad * n °f ^ 10 matter out of which the charge 

Rep. 66. 


arose, a maud - mas will not be granted to compel the 
hearing of the charge. 


The course taken by si Magistrate before preparing a charge under 
Proceedings of 16th (-’bapter XIV of the Code of Criminal Procedure 

Dec. 1864, 3 Mad. XXV of 1841) musl .l.wu.1upm, the eircu.n- 

stances of each case, and the Magistrate should 
Rep. Ap. -i exercise-his discretion in the matter. 

The charge and landing in a cast* of causing hurt under section 321 of 

Proceedings of 16th '* l, "‘ h ‘^ , “ f'™ 1 not contain n, ..c«a- 

° , tion that the hurt was caused on grave and sudden 

Mar. 1868, 4 Mad. .• 

’ pvo\orntion. 

Rep. Rul. 5. 

A charge alleging a pr--.ime eonviction need not show the extent of the 
Proceedings of 17th burner punishment. 

April 1868, 4 Mad. 

Rep. Rul. 11. 


*4 


Held, that the omission to ]>/< 

Reg. v. KabhaiRa- 1)1 - s ; ; < ! " 1 
va Bhai & others, 5 
Bom. Rep. Crown 
Cases, 40. 


■pare a charge did not vitiate the proceed' 
con vie ti< >n upheld. 


The Court, under section ) ot the Criminal Law Amendment Act 
j» K v Govindas (XVIIJ of l sr*2j lias power to order the amendment 
p an °f 11 charge involving a change in the ownership of 
Jianaas, o . p. property, provided such amendment does not 

Crown Cases, 76. prejudice the accused in his defence upon the merits. 

Where it is doubtful whether an amendment of a charge will or will 
not prejudice the accused iu his defence upon the merits, the amendment 
ought not to be made. 



CHARGE. 


< .rf* 



Where the accused was charged with receiving stolen property from 
the wife of the prosecutor, the property in the goods being laid in the 
prosecutor, and the charges were amended by laying the property in the 
prosecutor jointly with his mother, it was held that such amendment ought 

not'to have been made. * 

* 

Proper course laid' down for a Judge to adopt when the facts proved 
Reg. V. Bapu Par- do n °t support the charge as laid. 

bat, 7 Bom. ..Rep. 

Crown Cases, 81. 


In order to make an alternative charge of two or more offences regular 
Reg. V. Aj am Dull a under section 212 of the Criminal Procedure Code 

& others!8Bom. Rep. <£ ct XXV ,,f , 1 * 1 )’ tL * < 5P ed,iwl “" ch 

^ _ alternative charge must all be offences against the 

Crown Cases, 115. Indian Penal Code. Therefore, a charge against a 

prisoner either of “criminal broach of trust” under section 109 of the 

Indian Penal Code, or of “ undue exaction of money ” under section Hi of 

Reg. XVII of 1827 is irregular. An offence under the latter section, being 

punishable by imprisonment for seven years, is triable exclusively by a 

Court of Session, under the provisions of the Schedule of the Code of 

Criminal Procedure Amendment Act (VIII of 18(59) last page. 


8.2S8, 
Act X., 
1882. 


The omission of the word*“ dishonestly,” both in the charge and in the s <17 
Reff v Rakhma & reeor< l °t‘ the conviction, is not a ground for reversal *•> 
.«* * of conviction and sentence, where an accused per- 1 

anotner, lO iiom- son lms f ul ] v understood the nature of the ..ifonce 
Rep. 373- with which he is charged, and has not been preju¬ 

diced by the omission. Couviei ion and sentence recorded by a Magistrate, 
and reversed by the Session Judge upou this ground, restored by the High 
Court, on application directed by (owerimieiit under section 272, Criminal 
Procedure Code (Act X. of 1872). 

When a person is charged with an offence consisting of parts, a com- ,„„ 

Reg.V.Ohand Nur & ,,f *° 1U0 < ; ,ll . v or ‘ ^hieh constitutes a com- 

_. 7, . .. n plete minor otleiice, he limv, 'under section to/ ot the 

Pirbhai Adamjl, 11 Oo(le of tviminal Procedure (Act X 


Bom. Rep. 240. 


ot lf>72) be 

convicted of the latter without being specifically 
charged, but only when the graver charge gives notice of all the circum¬ 
stances going to constitute the minor offence. Hence, where a man charged 
with murder was convicted of abetment of it, the High Court annulled 
the conviction and sentence, and ordered him to be retried on the latter 
charge. 

Where a person was charged by an Assistant Session Judge with (1) 
Reg. V. Ramajirav attempting to commit criminal breach of trust as a 
Tirhsriirav St anotht P ublio «orvant; (2) framing as a public servant an 
191 1 ? ' incorrect document to cause an injury; (3) framing as 

12 som. Jtep. 1 . such public servant an incorrect document to save a 

person from punishment, and was acquitted on the ground that he was not 
a .public servant, though the Judge found that he had framed the document 
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j s 23 * W ^ 1 a fraudulent intent. The High 9, Court held that the Judge ought to 
s 7 ,'a * have convicted him of attempting to cheat, under sections 455, 456 of the 
t, 1882 . Q 0( j e 0 f Criminal Procedure, and as the facts which he would have had to 
meet on that charge, were the same as he had to meet on the charge of 
criminal breach of trust, allowed the objection urged at the hearing, though 
not distinctly taken in their appeal by the Covernmedt, and ordered 
a retrial of the accused. 

A Sessions Judge should record findings, whether of conviction or 
Reg. V. Mahomed «acquittal, on all the charges under "which prisoners 
Ali, 13 S. W. R. Or. R. are comnji tted for trial. 

50. 


S. £2t 
Act X. 
■ 1662. 


S. 397, 
Act X- 
1862. 


be so framed as to refer to the section of the Penal 
Code under which tlic olfenee charged is punishable, 
required by sections 234 and 267 of the Code of 


as 


Criminal Procedure (Act XXV of 1801). 


A charge should 

Reg. v. Durzoolla 
& others, 9 S. W. R. 

Or. R. 33. 

In a case of several offences under one section of the Penal Code, the 

Reg. V. Sobrai P l '°per way is to try tlie accused (under separate 

r- charges) for each of the several distinct offences 

CowaUah & others, lmJ £ th( . Sct . ti „ tl _ wllich lmve bocn Nearly pruv.,,1 

20 S. W. R. Cr. R. 70. ag'ainst them. On convielion of each of these se¬ 
parate clia'ues, a separate sentence on each conviction should be passed 
with a direction (under section 817 of tin* Code of Criminal Procedure (Act 
X of 1872) that each .diould take effect on the expiry of the next prior 
sentence. 


s. 22r. 

Act X, 
1682 . 


Under section 4■?'.>, Code of Criminal Procedure (Act X of 1872) if the 

Reg. v. Sheikh Jakir, ucc ’ ls ':: 1 convicted of any offence, 
® and it. it is intended to prove such previous con- 

22 S. W. R. Or. R. 39. yiction for the purpose of affecting the punishment, 
the fact of the previous conviction must be stated in the charge. A state - 
ment in a count that at the time wln*n the prisoner committed the offence 
(no offence being mentioned specifically in tlie count) lie had been previously 
convicted of offences punishable under Chapter XVII of the Indian Penal 
Code, is not a sufficient compliance with tin* provisions of section 439. 

R. having been committed by a Magistrate for trial by a Sessions Court 
Mutirakal Kovila- on 11 charge under section 202 of the Penal Code, of 
gatha Rama Varina huvin J? i'dention-illy omitted to give information 

Raja v. The Queen, 3 kWc |' ,wj }'*'}'* . 8 } ve re*jpoc-th.« a 

t t d w d qki murder. pleaded guilty, on his trial, to the charge 

I. L. R. Mad- 351. on which lie was committed. Upon the application 

of the public prosecutor, tlie Sessions Judge, under protest on tlie part of 
the prisoner, added a charge under sections 109 and 201 of the Penal Code, 
of abetting C. a female co-prisoner charged with having assisted in burying 
the body of the murdered person, required R. to plead to the charge and 
having tendered a pardon to, and examined C. as a witness, convicted and 
sentenced R. to 2 years’ rigorous imprisonment: Held, that, as there was 
no evidence before the Magistrate to support the charge against R. framed 
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bjr the Sessions Judge, the action of the Judge was ultra vires and the con¬ 
viction on the added charge illegal. Held also, that in as much as the 
Sessions Judge considered R. more culpable than C., the proper cause would 
have been to have adjourned the triyl, sent the record to the Magistrate, 
and suggested an inquiry as to whether there was ground for a more serious 
charge against E. 

Hemble :—The object of restricting a Sessions Court from taking cogni¬ 
zance of any offence (except as provided in sections 455, 472, 474 of the 
Criminal Procedure Code (Act X of 1872) unless the accused person has been 
committed by a Magistrate, is to secure to the prisoner a preliminary inquiry 
which affords him an opportunity of becoming acquainted with the circum¬ 
stances of the offence imputed to him and enables him to make his defence. 


The prisoner who was charged with culpable homicide not amounting 
Govt V Thakoor ^o murder, was tried for that offence, and there being 

Dass * Eoondun, 1 to emmet on that charge, was 

M m p n /* % tried by the Sessions Judge tor not having u*ed law- 

■ K,e P* (Agra), ful means in preventing the riot (section 154) and 
was punished for that offence. Held, that the Ses¬ 
sions Judge was competent to change tlie charge, and to try the prisoner for 
any offence coming under any one of the sections of the Code. 


an}- 

*■ 

M. was accused of cheating G. on two different occasions, and also of 

Empress v. Murari, cbu “' h, « ‘'t! 1 - 1 occasion - „ T1,C t In «; otr<?nc ™ 

. T v. p ... ’ wore committed within oue year ot each other; and 

4 1. is. Jt. All. 147. M. was charged amt tried at the same time for the 

three offences. Held, that such joinder of charges was ii regular, in as much 

as the combination of three offences of tlie same kind, for the purpose of 

one trial, can only be, where such offences have been committed in respect 

of one and the same person, and not against different prosecutors, within 

the period of one year, as provided in the Criminal Procedure Code, (See 

Manu Miya v. The Empress, post, page 081). 


An indictment will not bo invalidated in consequence of tlie charge not 
Reg. v. Notabur «peoi«e section .....lev which it has to 

Nundy 1 Ind Jur 43 - l )ro , S( ‘ c ‘ n ^ (, 4- b Oder section lol, it is necessary to 


(N. S.) 


show that the offence, the instigation of which, is the 
subject of the charge, lias been committed. 


Simply the omission of a count in the charge is a defect in the charge, 

1 Ind. Jur. H. S. 18th ! ""1 tlu ' Cmm may confirm a conviction 

n ioce -n under a different section of tlie Penal Code from that 

o 0, p. . upon which the prisoner was tried and convicted, 

provided the prisoner has not been prejudiced or injured by the substitution 
of one section for another. 


The offences under,sections 107 and 400 of the Penal Code respectively 
_ js-aonotv, are not of the same kind within the meaning of sec- 
Empress v. oreenaxn tion 45;J of tlie Criminal Procedure Code (Act X of 

Ear, 10 0. L. R 421. ' 


S. S.2S 
*11, M 

1*83. 


S.2U, 
At t X. 
1883. 
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S.2«t, 
Act X, 


fi. 334, 
Act X. 
, Ida}. 


( 

The offence of receiving or retaining stolen property punishable under 
Empress V. Uttom section 411, and of habitually receiving or dealing 

in such property punishable under section 413 of the 
Indian Penal Ccxle arc not offences of the same kind 
10 C. L. R. 466. within the meaning of section 453 of the Criminal 

Procedure Code (Act X of 1872). * 

The charge though amended by the Court of Session, must still run in 
Proceedings of 30th the name ot " thc committing officer. 

August, 1862. Weir, 

300. 

The liability to whipping as an additional punishment under section 
x> A m fa. 3 ot Act Vr of 1864, and the liability to enhanced 
nr*t 1 1 w S ' Q 7 Q punishment under section 75 of the Penal Code 
Oct., 1878. ,Weir, 373. are distinct liabilities, and may or may not so exist 
in any particular case. 

Either or both liabilities must be set out in the charge according as they 
arise or not in the circumstances of each particular case. 

Schedule ITI of Act X of 1872 requires the second person (and not 
Proceedings of 23rd ^ le third person) to be used in the formal charge. 

July, 1873. Weir, 375. 

Charges which require alteration should, as a mile, be amended by the 
Proceedings of 8 th ^ourf. Session before the trial commences. 

Sept. 1862. Weir, 376. 

When a prisoner is tried on several heads of charge, the principal legal 

Proceedings of 30th °® ence involved should form the first head of charge: 
M , loco m ■ the object of adding others is not the accumulation 
1 1 t> '*' weir » of punishments, but to provide against the event of 
the evidence failing to establish the principal charges. 

Where 15 persons were jointly tried and convicted of distinct offences 
Puli Sanki Reddi committing nuisance, it was held that as the accused 

& Others, accused have 1 T‘ n 1 prejudiced in their defence, the con- 

’ ’ Auction was had. 

Weir, 384. 

Where an accused was charged under one charge including four counts, 
ManuMiyav. The — (1) House-breaking by night with intent to 
Pmnroca q t r p commit theft in the house of A.; (2) Theft from 
zioii. Q- 7 i* an 11 « the same house ; (3) House-breaking by night with 
ua C. oil. d. u. 11 O. a intent in the house of B; (4) Theft from that 

L. R. 522. house ; and where lie pleaded guilty to the first and 

third charges, Held, that the case Avas within the terms of section 453 
(Act X of 1872), and that the words “ offences of the same kind” a.re 
not to he limited by the explanation to that section, but include a case 
like this, where a man has Avithiu a year committed" two offences of house¬ 
breaking. Held, also, that the words “ offences of the same kind ” are not 
limited to offences against the same person. 
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Per Field, J.:—The explanation section 453 must be understood as 

extending, and not as limiting, the meaning of that section. 

Per Norris, J. :—Care should be taken that accused persons are not 
prejudiced by charges being joined, and the Court should at all times be 
anxious to lend a willing oar to any application upon their behalf by separa¬ 
tion of charges, and for separate trials upon separate charges. Empress «. 
Murari, (I. L. R. 4 All. 147) dissented from. 

The practice of dividing the facts which constitute parts of one offence 
Reg. v. Sahabut several minor offences, condemned. 

Sheikh, 13 S. W. R. 


Cr. R. 42. 

A charge under section 302 of the Penal Code, need not set out at 

length all the facts necessary to constitute the 
offence of murder, and negative all the exceptions 
contained in sect,ion 300 , which defines the crime of 
murder. Technical objections to criminal charges, 
particularly on the ground of the want of a sufficient specification of details, 
should be taken before the conclusion of the trial, where the Judge may, 
if necessary, amend the charge, and not afterwards, unions it appear that 
some failure of justice has been caused by the irregularity complained of. 

Where in a trial by jury, tlie Sessions Judge called upon the accused 


Govt. v. Rama- 
sawmy, 5 S. W. R. 
Recorders Ref. 1. 


Empress v. Bepin 
Behary Shaha, 13 C. 
L. R. 110. 

irregularity. 


to answer at tlie same time a charge ol' theft, and 
also n charge of having been previously con a id ed* 
the High Court refuse- 1 to interfere, it not appearing 
that a failure of justice had been caused by the 


CLAIM TO PROPERTY UNDER SEIZURE. 

Petitioner was charged with the theft of cerlain money found in his 
Sookhan Sahoo V house and acquitted. Proclamation having been 
d t 1ft B W B P made for claimants to conn* in ami claim tlie pro- 

l»0Vt., lo S. W. It. L»r. no one appeared, thereupon petitioner pre- 

**’• 5* ferred his claim and asked the Assistant Magistrate 

to summon certain witnesses, hut tin* Assistant Magistrate refused to do so 
and disallowed his claim, the Magistrate on appeal declining to interfere. 
On reference by the Judge, the High Court held that the Assistant Magis¬ 
trate* was bound to summon tin* witnesses named by the petitioner, set aside 
that oflicer’s order, and directed him to dispose of tin* case after taking due 
steps for securing the attendance of the witnesses in question. 


COMMISSION. 

The High Court refused to issue* a commission in a criminal ease, on 
Empress V. Coun- the ground that such a course would he unsatisfactory 
sell 8 I L R Calc mid dangerous lo the interests of (lie prisoner. 

896 . 
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Where a Government servant who had executed Ids recognizance to 
Empress V. Bal a PP ear a nd give evidence for the prosecution, at a 
« TiTot a criminal trial to take place in the High Court of 

® oQ aK> ” Bombay, was subsequently ordered to a distant station 

L L. R. Bom. 285. on. the public service, and could not, with due regard 
to the public interests, return to Bumbay in time for the trial. Held, on 
the application of Government, that his evidence might be taken by com¬ 
mission before his departure from Bombay, under the provisions of section 
70 of the High Court Criminal Procedure, Act X of 1875. 

The evidence of a witness taken upon commission is not admissible in 
Empress V. Dabee a criminal trial held before the High Court, unless 
Porafcad c t t R it cau be shown that such evidence was so taken 
' ‘ ‘ ‘ upon an order made by that Court under section 70 

Calc. 532. of Act X of 1875, or unless it is admissible under 

section 33 of the Evidence Act. 


S.asof, Semite. that in criminal cast's “ parrtah uashin ” women are not of right 
‘S 5 * *i exempted from personal attendant at Court. Also 

■" Act ’ tn.it the word “inconvenience m section 330 oi 

i2, 5 I. L. R. All. 99. the Criminal Procedure Code (Act X of 1872) em¬ 
powers the Courts to allow examination by commission in criminal cases 
where a witness, according to the manners and customs of the country, 
ought Kv-t to appear in public. 


The complainant in a ease of defamation, alleging that she was a 
« panloh iyisltin,” applied to be examined by commission. Held, that the 
fact that slic was a complainant, and not merely a witness, materially alter¬ 
ed her position as regards the question whether she ought not to he exempt¬ 
ed from personal appearance in Court , and that, under the circumstances, 
she ought not to he examined by commission, but ought to attend personal¬ 
ly to be examined in Court. Direction to the Magistrate to make such 
arrangements for the examination of the complainant in Court as should 
secure her privacy, cmi.-ustent with Lhe recording of her evidence, according 
to law, in the presence <>i' the accused. Witnesses >n criminal oases should 
not he examined by commission exeept in extreme cases of delay, expensp, 
or inconvenience. 

Straight, J.:—T have listened until the very greatest interest and at¬ 
tention to the learned Counsel, who has so ably and earnestly urged all that 
possibly can be said in support of his client’s petition. I have always been, 
and always shall be, to the fullest extent possible, consistently with cgHU^. 
in on sense, ready and willing to make every concession I can, in tly 1 
ministration of justice, to the customs and prejudices of Hindus and Mull 
madaus alike. And in dealing with a question of the kind nqjv before us, 

I bear in mind that, intellectual progress and enlightenment, which does so 
much to dissipate primitive fancies and superstitions, has necessarily not as 
yet achieved the same amount of advancement in these Provinces as it has 
in the Presidency Towns ami Lower Bengal. I admit to the full the ne¬ 
cessity for still preserving a tenderness and sympathy for native ideas and 
notions, some of which to the European mind might seem absurd, and in¬ 
deed it is my duty to <lo so. 
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Although I am not prepared t<J adopt in its integrity the principle 
enunciated in the Calcutta ruling (Hurro Soondery Chowdhrain in re 4 X. 
L. R. Calc. 20) quoted by Mr. Hill, that in criminal cases “ par<lah nashiu ” 
women are of right exempted from personal attendance at Court, X should 
be loth to differ with the two experienced Judges who recorded that opinion, 
by holding that the word “ inconvenience ” in section 330 of the Criminal 
Procedure Code does not empower the Courts to allow examination by com¬ 
mission in criminal cases, where a witness, according to the customs and 
manners of the country, ought not to be compelled to appear in public. 
But the matter now before me appears to be of an exceptional character, 
and wliile I agree, as Mr. Hill ingeniously urged, that the petitioner, though a 
complainant, is none the less a witness, I nevertheless think that the fact of 
her being a person who has set the criminal law in motion materially alters 
her position as regards the question under consideration. As I pointed out 
in the course of the argument, she had the alternative of bringing a suit, 
and if she had adopted that course, section 010 of the Civil Ih-ocediuv Code 
would have proteete<f\her. Blit she has thought proper to cite her alleged 
detainer in a Criminal Court, and it is his right and privilege to have* her 
evidence taken in his presence in such Court. Were it otherwise, it is im¬ 
possible to conceive the dangers and mischiefs that would arise, the false 
charges that would be preferred, the malicious prosecutions to which per¬ 
sons would he subjected. 

The petitioner invokes the criminal law to punish, and I think that in 
such a ease she should be required to guarantee the Inmd fidrs of her prose¬ 
cution, and that it has been really instituted by her of her own free will 
and not at the instigation of some other per*, i, by attending :l t the M : gis- 
tiate’s Court. X most unhesitatingly say that the tak'ug of evidence on 
commission in criinjltjll cases should be most sparingly re m ted to. Such 
a thing is unknomi to English practice, and out here ought not to he 
adopted save in extreme cast's of delay, expense, or inconvenience. The 
Criminal Courts of this country have ditticulty enough to deal with the 
false charges made, and the perjured testimony given by prosecutors and 
witnesses, whose demeanour and truth they have personal opportunity of 
estimating, without having their labours complicated with the written 
evidence of parties not before them. 1 think the order of the Magistrate 
in the present case was substantially right, and I refuse the prayer of the 
petitioner. I, however, direct the "Magistrate, if the complainant is found 
to bo a “purdah nankin- lady, and if she elects to attend and support lea 
charge, to allow her to be brought into his room at the Court-house in her 
palki, or if this is not feasible, to make such other arrangements, as may 
enable her to remain in it, and strictly preserve her privacy, and subject her 
to the least inconvenience or annoyance, for the purpose of recording her 
evidence according to law, in the presence of the accused, after identidea¬ 
tion by &<m approved female witnesses. 
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COMPENSATION. 


s. s. 645 , The awanl of compensation referred to in section 44 of the Code of 
xt’ml r» eff v Gourchura Urimiual Procedure (Act XXV of 1801) should be 
’ ii e a part of the sentence and order made upon a con- 

DOSS & Others, ll 85. v j ( .t; un for an offence of the nature specified therein, 

W. R. Cr. R. 53. and sliould be found upon a statement of loss, 

damage, or expenses, as the case may be, ascertained at the trial. 

Subordinate Magistrates of the ‘2nd class have no power to award fines 
Reg. V. Jellappa !? ^-cnsed as compensation ha- frivolous and vexa- 
_. ® 1 turns prosecutions, except in cases m which a sum- 

Jius Mudakappa, 1 J1Jom ou complaint shall ordinarily issue. 

Bom. Rep. 181. 


s.s.B-o. The compensation awarded under section 14 of the Code of Criminal 
x.% 882 . p « • Procedure 1 Act XXV of 1801) to the person injured 

TC * k g yu consideration of the loss which he has suffered, 

Koormee, 5 b, W. K. corresponds to damages awarded in civil proceedings. 

Cr.R. 76. 1 1 b 

Actx’. Section 270, Code of Criminal Procedure (Act XXV of 1801) (authorizing 
1882 .’ t Qirwrh the award by a Magistrate of amends in cases of 

o nr hilse complaints) applies only to complaints made 
ocotheis. o b. W. K. ( . ast . s tried under Chapter X.V of the Code, and 

Cr. R. 54. is limited to cases punishable under the Penal Code 

with imprisonment tor a period not exceeding six months. 

Its. 50 is the measure of compensation awardable from any com¬ 
plainant, irrespective of the number of accused persons. 

S<’in Mr :—Criminal trespass is a part of the offence of mischief com¬ 
mitted upon land as well as of house-breaking by night. 

ciiaps. A fine cannot be awarded as compensation in a case falling under 

xx* v N ianund XI V r , Code of Criminal Procedure (Act XX V 

wax ’ o « w nr“n fio ,,j> 1S,jl; - . hl . :1 f:llll,: - m,(ler Chapter XV, 
6 H. W. ft. Dr. ft. bU. ( ,f Criminal Procedure the statement of tho 

complainant, tie* eiidence of the witnesses, and the reply of the accused 
should be recorded. 

When a prosecutor fails to substantiate bis charge, by making contra- 
x., 1892. v j^ U p an dictory statements, 11 it? Magistrate who tries the case 

6 B LR 296 * S C ooder ('bapter XV of the Criminal Procedure Code 
' ’ ' ’ ‘ can award compensation to tbe accused, although he 

J.0 H. W. It. or. Mr. , 1111111 4 41m inviuiil'lltriV fn ) ll Vil lilU fvitll'Mt (l »lin,>rra 


Cbapa. 

XX. & 

XXI. , 
Act X., 

1882. 


Chup. 

XX, A -t 

X., 1892. 


of giving false evidence. 


L 

can award compensation to tbe accused, although he 
commit the prosecutor to take his trial,a charge 


Juhoorun v. Girdha- 
ree Ram & another, 3 
S. W. R. Cr. R. 70, 


Fine is not awardable as compensation for a 
false- charge of the theft. 
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Although section 270 of the Code of Criminal Procedure (Act XXY of !c*x’ 
ni. v 1861) forbid^ compensation to a person falsely and la82 - 

Cniae onowbee V. vexa tiously charged with theft, yet tin* law does not 
Bhowany & Jhan, prevent a Magistrate from fining an unjust accuser. 

1S. W. E. Gr. R. 1. 


Amends cannot 

Rateeah v. Phokon- 
der, 5 S. W.R. Or. 1. 


be awarded in a case under section 871 of the Penal 
Code (unlawful compulsory labour) which comes 
under Chapter XfV of the Code of Criminal Proce¬ 
dure (Act XXY of 1861). 


Compensation cannot be awarded, under section 270, Code of Criminal 

T l’l WTn-naVn xr ' Par Procedure (Act XXV of 1H01) to a person charged 
jam munsni V. r or- with tll(jR UH(lor Ht . vi - lon :> 8U of the Penal Code. 

nan Hossem, 6 S. W. 

R. Gr.R. 55. 


Jharu v. Bahar Ali & 
others, 7 S. W. R. Gr. 
R. 11. 


Amends cannot be awarded in a case of wrong¬ 
ful conti nemo lit. 


Chap. 
XXI., 
Art X, 
1882. 


S. 250, 
Ait X, 
1882 . 


Amends cannot be a warded in a case of house-breaking by night or 

Dhnrai Noshyo v. 

Hubee Noshyo, 7 S. 

W. R. Or. R. 12. 


Chootoo Dhoon Bhar- 
bhonia v. Abdool 
Meah & others, 7 S. 
W. R. Or. R. 40. 


Amends cannot be awarded i - > a case of theft. 


S. =.»15, 


Compensation under section I t of the Code of Criminal Procedure (Act Act 

Rooplall Sins, Case of. XXV ’" F 1Slil > “'V;" 1 "' to 

in <a W p % n on uig Cie person who has directly sulleivd' by the 
1U o. W. K. W. K. dy- 0 n\. lu . 0- U cannot be given to the heirs of a person 
who has been killed. 


Where a complainant prefers three charges of three distinct offence 


Modhoosoodun Ghose 
alias Madhub Chun- 
der Ghose v. Joyram 
Hazrah & others, 13 
8. W. R.*0r. R. 39. 


two of which are offences triable under Chapter XV 
and one under Chapter XTV of the Code of Criminal 
Procedure (Act XXY of lS6h, a Magistrate may 
award amends to the accused under section 270 of 
the Code if he considers the charge with reference to 
the cases under Chapter XV to have been vexatious. 


Ctekps. 

XX. 

As XXI. 
At S.S50, 
.* of X., 
1883. 


Since the passing of Act VI11 of 1860 a Magistrate may, under section A a f s’, 
Bhyroolall, petition- ^70 in a case in which more than one person has been 1SS3, 
er 14 S W R Gr R aeense( ^ award compensation not exceeding o0 rupees 

75 . 


to each person. 





390 


DIGEST OF CRIMINAL CASES. 


^ Where a complaint constituted a*charge of wrongful confinement under 
tx, section 848, and not one of criminal force under 

^'o 11 352 of the Penal Code, tho order awarding 
in « otners, aineiu | s uni | er action 270, Code of Criminal Procedure 
17 S. W. R. Or. R. 1. (A.ct XXY of 18(51) was quashed as illegal. 

s: iso. An award of compensation under section 270, Code of Criminal Procedure 
‘Srounamanee v. Haree (Act XXV oflSOl) wa 8 seaside as illegoJ in a case 
Act *■» tw+o m e xtr t> of criminal force and theft or robbery, because the 
ni> B ’ c ® * * *' charge was in part one of theft or robbery, which 

did not come under Chapter XY and because criminal 


Cr. R. 6. 

force really was used to the complainant. 

In a case in which the accused was charged with having stolen a pony, 
b i\£t Nobokristo Archar- the A!agistrate sentenced the accused to imprison- 
inn y Chand lll01l t. and awarded a fine of rupees 25 which lie 


8. S. 617, 
646, ft 


a. 25>s 
Act X, 
M2. 


RVi •vii orTa 0,, dered sliould, if realized, be paid over to the com- 

n r « ». W. n. piniiiiint, directing at the same time that the pony 

Cr. R. 38. should be restored to a third party, by whom it had 

been purchased hand file at a public sale, the Magistrate relying on section 
418, Code of Criminal Procedure (Act X of 1872), and on the rule of English 
law protecting a bon a fide purchaser in market overt. The Sessions Judge 
considered that section 418 was not intended to supersede section 108, Act 
IX of 1872, and that, as under the latter law, the property in the pony did 
not pass t<> the third party, purchaser, the pony should have been restored 
to the prosecutor. Held, that the tine of Its. 25 imposed upon the prisoner 
could not be paid over to the complainant, either under section 418, Code 
of Criminal Procedure, or under any supposed rule of law relating to 
sales in market overt, and that if any such order could he made, it would be 
under section 808 of the Code of Criminal Procedure, the order so far as 
it directed that the fine he paid to the complaiuant was accordingly set 
aside. 

In a case in which the complainant charged the accused with cutting 

Jitan Khan v. Durga im(1 tVnvi,,1 y ‘-‘"Tying away his crop of'paddy, the 
q. , » one Assistant Magistrate directed the crop to be attached, 

Sip p -q and deputed an Ameen to hold a local investigation, 

W. R- Cr. R. 59. and subsequently, after examining the Ameen, but 

without taking the evidence for the prosecution, he held the complaint to 
he a false one, and ordered that the complainant should pay a compensation 
to the accused, and that the crop should he made over to the accused. Tho 
High Court set aside the Assistant Magistrate’s order, and ordered that the 
money paid under it should be returned to the complainant, and that tho 
case should bo* re-tried by a Magistrate after recording the evidence of the 
complainant and his witnesses. * 

Where a formal charge has been drawn up, and the accused tried and 
Radhanath Panaj v acquitted, the acquittal should be one under section 
Wnnmarhum Ohow- 220 ’ CVm,( ' of Criminal Procedure (Act X of 1872) and 
w _ _ not under section 211, and therefore no compensation 
anry, ll S. YV. R. Ur. 0fm ^ fl awarded to the accused under section 209 in 
“ such a ease. 
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A Magistrate in making an order for compensation under section 209, *• 
Bisheshwar Code of Criminal Procedure (Act X of 1872) is 

V Bishwambhur Sir bound, if the amount be not jiaid, to proceed to the 

car & others, 23 S. r ?T ery °* if by , dis , tr f 8 and 8id< V* the ™ oveables 

TBDT n n n «K of P erson ordered to pay, but if such person 

W. R. Cr. R. 65. admits he has no goods, and thereby waives the right 

to have tlie amount levied by distress, the Magistrate may proceed to im¬ 
prison him in the civil jail. The warrant of distress cannot have cun 
simultaneously with the imprisonment. 


currency 


An order for compensation against a complainant may be made on an MW 
Mona Sheikh ▼. wtof n«jnit»al nii.W 211 of the Criminal-ji *g 

Ishan Bardhan, 6 l Procod " re O*lo U^tXol X3,2). 

L- R. Calc. 581. 

The compensation or award which a Magistrate, who dismisses a com- 

Adrain v. Hurbul- P!“ hlt * s frivol °™ vexatious, is empowered in his 
, . - ’ nwnr discretion to award to an accused person, does not 

luh& Others, 2 N.-W. depiivo the latter of any right of suit in the Civil 
r. Rep. All. 58. Court which he may possess. 

Under section 270 of the Criminal Procedure Code (Act XXV of 1801) 

P Prmnl 9N a Magistrate dismissing a complaint as frivolous or 
__ _®p ' ’ ’ vexatious can only award a sum not exceeding Rs. 50 

w. r. Jtep. All. 4d0. | 0 the accused by wa , of compensation, and cannot 

impose it hy way of fine, nor can he directly sentence the complainant to 
imprisonment in default of payment. 


S. 240, 
Act X* 
MSS. 


A Magistrate is not authorized under section 270 of the Criminal Pro- K 2 so, 

Reg. T. Balkissen, 2 ce-lmv 0<xU-(Art XXVof lmiin,, award compm.sntio.i *«£ 
„ _ _ „ ... from tiu‘ complainant to the accused m respect ot an 

** unfounded charge brought against such accused of 


447. 


being a person of had character or repute. 


The power of Magistrates to award compensation to accused persons 
Reff V Turner & Kel- !l igainst whom frivolous and vexatious complaints 
j M w p p have been made, is not con tim'd to complaints 

ly, 4 M. W. Jr. Itep. p irou .vbt, under the provisions of the Penal Code. 

All 94. 

The fact that the accused has been tried and acquitted, is no bar to the <= ^ 

Number v. Ambu St u . f TT' ' | _ I!.'—. - , l . 

others, 51. L. R. Mad- 
381. 


of Criminal Procedure, 1872. 


Where a person has been convicted of theft and sentenced to a fine, soe- 
p .. „ - tion 308 of the Code of Criminal Procedure, 1872, 

Reg. V. iteadon, a 1. ^ 0CB no t authorize a Magistrate to award part of the 
L. R> Mad. 286. as compensation to a person who has innocently 

purchased the stolen property. 
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Chap. 
XX. & 
S. 250, 
Act X., 
1882. 


P. 250, 
Act X, 
1882. 


is.*, 
Act X., 
1882. 


Chap. 
XX. <fe 
S. 250, 
Act X.. 
1882. 


S. 3.5,5, 
546, A.-t 
X., 1882. 


S. 250, 
Act X, 

mi. 


Where the complaint, and the proof adduced in support thereof, sliow- 
a » * e ed that the accused persons, if guilty at all, were 

Somu v. The Queen, 6 g^ity of offeuees not triable under Chapter XVI of 
I. L. R. Mad. 316. the Code of Criminal Procedure, 1872, and the Magis¬ 
trate issued a summons to answer a charge for assault under section 352 of 
the Indian Penal Code, and, after examining the witnesses for the complain¬ 
ant, discharged the accused and awarded compensation to the Accused under 
section 209 of the Code of Criminal Procedure, 1872 ; Held, that the order’ 
awarding compensation was illegal. 


A Kiirkun on the establishment of a Civil Court, entrusted with the 
„ , T , , „ execution of a writ, reported to the Court that a 

fceshav LaRsnma particular person obstructed him in attaching pro- 
in re, 11. L. R. Bom. p 01 q v ;ls commanded by the writ; and a report was 
175. thereupon made by tbe Court to a Magistrate, with 

a view to proceedings being taken against the obstructor. The Magistrate 
acquitted the accused and ordered tin* Kiirkun to pay the accused compen¬ 
sation under section 209 of the Criminal Procedure Code (Act X of 1872). 
Held, that such last mentioned order was wrong, the Kiirkun not being a 
complainant, and he, having acted judicially, was not liable to the penalty 
provided in section 209 of the Criminal Procedure Code. 


An order directin 

Proceedings of 17th 
Aug. 1869, 4 Mad. 
Rep. Rul. 68. 


g compensation under Act XIII of 1859 is illegal. 
Such portion of tbe money advanced to the defen¬ 
dant as lias been appropriated to the fulfilment of the 
lontraet, or as could justly be set off against a part 
fulfilment of the contract, ought not to be ordered to 


be refunded. 


In a trial for causing hurt, the Sub-Magistrate awarded compensation 
to tlie defendant for a frivolous and vexatious com- 
Proceedings of 4th plaint under section 270 of the Code of Criminal 
Nov. 1870, 5 Mad. Procedure (Act XXV of 1801). Held, that the see- 
Rep. Rul. 40. tion did not apply to such a case. 

The special provisions of section 209 of the Criminal Procedure (Act X 
of 1872) are applicable only in the case of original 
Proceedings of 27th tl q a ] s ul)( [ er chapter XV L of the Code. 

Feb. 1875, 8 Mad. 



Amends, under section 270 of the Code of Criminal Procedure (Act 
*’ .. XXV of 1801) are awardable only in cases triable by 

Reg. v. Ramj the Magistrate in which a. summons on complaint 

lad Daji, 5 Bom. Rep. or dinarily issue. 

Crown Gases, 12. 
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* 

Where loss is occasioned to a, person whose property has been stolen, 
Reg. V. Yessappa ^ * 8 n0 ^ illegal for the trying Magistrate to award 
bin Ninganna 6 Bom P or ti° n °f the fine inflicted on the accused as amends 
_ n... * n to the owner off such property, although the stolen 

Rep. Crown Cases, property is recovered and restored to the owner. 


nn at nl n Unm s#n Criminal Procedure (Act XXV of 1861) the Magi*-' 
pa ex ar,.< jsom. n p. trate alter8 it 8f} a9 to . bring it under chapter XV, 

Crown Cases, Oc be eanno t award compensation to the accused, under 

section 270 of the Criminal Procedure Code, the offence originally com¬ 
plained of not being one for which compensation can be awarded. 


-- 

An award of compensation to the widow of a person who died in 
Reg. V. Shivbasapa, consequence of a fall into a pit, negligently dug by 
7 Bom Ren Crown accused, from the hue imposed on the latter, is 

Oases, 73. iUoga1 ' 


The High Court has power to award by way of satisfaction to a prose- 
Reg. v. Hossein Jan cuior, the whole or any portion of a fine imposed 
T „„ upon conviction of a felonv before the Court, in the 
190 exercise ot its Original Criminal Jurisdiction. 


No appeal lies against an order awarding compensation for a frivolous 
Proceedings Of 29th or vexatious complaint, but such an award will not 
April 1867 Weir ^ar a P rosct ‘ u t* on of the complainant under section 
„ ’ ’ ’ 211 of the Penal Code. 

283. 

The award of compensation for a frivolous and vexatious eomplaint ( .,, t 
Proceedings of 14th <:an °oly be made ill a “summons case " triable A A \; 

Feb., 1873. Weir, »"■!<* diopter XVI. 


* A complaint may be both frivolous and false. The award of oompon- 
Proceedinffs of 12th sation for making a frivolous compliint does not 
Wo io«t Wait preclude the Magistrate' who nukes it from sulw> 
ROV., I <0. , q UOU t]y sanctioning a prosecution for making a false 

285. . complaint. 

Ponnammal, Com* Afalse complaint held to be a vexatious compliint. 

plainant. Weir, 286. 

An award of compensation for a frivolous and vexatious complaint of 
illegally impounding cattle, is unauthorized, illegal 
Proceedings of loth ge i ZU |* e of cattle not being an offence, and therefore 
July, 1879. Weir, 286. not within the definition of a “ summons case,” 

51 
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Compensation for 

Proceedings of 14th 
Dec., 1880. Weir, 288. 


a frivolous and vexatious complaint may be awarded 
after the evidence for the defence has been heard. 
The ruling in High Court’s Proceedings, 22nd Novem¬ 
ber 1870, overruled. 


Amends cannot be awarded in a case of house-breaking by night or 
Tlhiirni w theft, nor in a case of theft. Chootoo Dlioon Blrnr- 

Hubee Noshyo 7 S. L1,ouia AMo ° l Meah & otliers > S - W * 1804 ’ 

W. R. Cr. R. 12. 


Cr. 40. 


S. S.'-f), 
Act X.. 
li-O 


Compensation cannot be awarded, under section 270, Code of Cri- 
Jalil Munshi v. Far- H1 'nal Procedure (Act XXV oB 1801) to a person 

nan Hossein^. W. R. 

1864, Cr. R. 55. 


charged with theft under section 880 of the Penal 
Code. 


COMPLAINT. 


1 A Magistrate is 

Reg. v. Abdool Azeez 
Khan, 14 S. W. R. 
Cr. R. 36. 


bound, with reference to section 20 of the Code of 
Criminal Procedure (Act XXV of 1801) to proceed 
in the investigation of cases arising under a special 
law (such as the salt law) according to all the pro¬ 
visions of the Code of Criminal Procedure. 


I-.' 


Section 270 of tin ( -le of Criminal Procedure does not apply to com¬ 
plaints under a special law, but only to complaints triable by the Magis¬ 
trate and punishable under the Penal Code with imprisonment for a period 
not exceeding six mouths. 


If a (.‘omul.lint is duly made before a Magistrate, and the act imputed 
Re? v Nubas a t ) l >ovir,s amount to an otfenee, and the v e is prinid 
Tiff *c w n f <,r ' u; reason to suppose the accusation true, the 

Munton, 8 S. W. R. j\Xt> iris irate is bound to proceed though he may con- 
Cr. R. 65. sider a civil suit more applicable. 


The High Court refused to interfere with an order of a Magistrate, .by 
. which lie dismissed a complaint of theft, because it 
Reg. V. KUSS1CK appeared to him, after making enquiries from the 
Monee, 11 S. W. R. police before whom the complaint was in the first 
Cr. R. 54. instance brought, that the complaint was not one 

that the Criminal Court should entertain, but in respect to which a suit in 
the Civil Conn should be brought. 


i'ii, 

Art X„ 
1 - 02 . 


Under the Code of Criminal Procedure (Act XXV of 1861), a Magistrate 

Ashanoollah & others, >>»? «»ly to entertain a eriminal cl,ar K e, 

f in Q W P either when a complaint is made before lam by aper- 

case 0 , 1U o. W. R. son properly ()ualilied to complain and prosecute, or 
Cr. R. 21. when he himself of his own knowledge and discretion 

starts the proceedings in cases in which he has such power given him. Where, 
therefore, a Registrar under Act XX of 1866, transferred a complaint made 


m i 


i. V'.lwi Km’ Eiiv! r .i ilise f.>r " S«twa 2J" r--.il- Soouon 21." 
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• 

before lain to tbe Magistrate’s Court, and afterwards himself sitting as a 
Magistrate, ordered the matter to be made over to the police, it was held 
that this did not amount to the institution of a criminal charge under the * 
Criminal Procedure Code. » 

A charge properly laid under the Penal Code should be investigated, 
Khosal Singh v. even ^ ^ ie case OIie * n w kich a civil action will 

Toolshee Chowdhry lie ‘ 

& others, 10 S. W. R. 

Cr. R. 40. 


The power which a Magistrate of a district, or a Magistrate in charge 
Bisseshur Roy v of a division of a district, has to issue «a summons 
Hurpershad Singh & without any complaint, is not affected by the circum¬ 


stance, that it appeared that the offence with which 
the accused was charged, came to the knowledge of 


the Magistrate, otherwise than through a petition 


others, .11 S. W. R. 

Cr. R. 1. 

which was presented against the accused. 

A Magistrate is not bound to adhere to any particular section of the 

Kalidass Bhutta- ^ aw which may he mentioned by a complainant in 
v. ■ , , his complaint, but may apply any section which he 

Cnarjeev. Monend.ro- t.liinlcs applicable to the ease, so hoe: a* tho parties 
nath Chatterjee, 12 are Jlu t iiii,sled, and the proper proce iuiv obx rved. 
S. W. R. Cr. R. 40. lb' may recall an order which he finds to ho* wrong, 
and substitute any other which he may think light under the law. 

The various modes in which criminal proceedings can he instituted 


Bhugoban Chunder 
Poddar v. Mohun 
6 Chunder Chucker- 
butty & otheis, 12 S. 
W. R. Cr. R. 49. 


under tlio Code of Criminal Procedure v Acl XXV of 
1801) pointed out. Where a Civil Court makes over 
a ease to a Magistrate for investigation, the Magis¬ 
trate ought to examine the complainant and reduce 
the examination into writing, win-h should he signed 
by the Magistrate ami the complainant. Section 273 
Code of Criminal Procedure (Act X\\ of l^on.ouh empowers a superior 
Magistrate to refer cases to a subordinate Magistrate, wdien the complaint 
is made to himself or before a police ollicer, but not cast's where he himself 
takes cognizance of an offence. 

A Magistrate cannot refuse a summons to a complainant, even in a case 
Ameer Mahomed in ' vlli V 1 ' l !’° d, ,r -V mi - 1 ' 1 ll , !Ul ‘ } Ki \" lilil ! lit 

fl H 1A d W police m the lirst instance, out is bound, under 
P P P^ft ” W " soet ’ ou (5< ’ °f Code of Criminal Procedure (Act 
R. Cr. R. 36. XXV of 1801) to examine the complainant on oath 

and pass orders on the case. 


S 102 , 

Act 

1 


S. S. 191, 
i‘. Act 
X ’ ...‘i 


Under section CO, 

Nilmoney Bhutta- 
charjee reference, 16 
S. W. R. Or. R. 58. 


('‘ode of Criminal Procedure tAct XXV of 18jn a 
Magistrate is bound to examine the complainant and 
record his deposition, and then to pass orders for 
summons or otherwise as may be necessary. 


- r.u. 

'A'I'. Ai't 
\ . l»si. 
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fliap. 
XXI., 
Act X, 


< 1 ' ■■!>'. 

X.Vf., 
S. 2..0, 
A.-i \ , 
]882, 


s. s. 241 , 

243, 2 IS, 
216, 217, 
6S7, * 
201, SCI, 
92, Ai’L 
X., 1882 . 


T 

In a case apparently coming under Chapter XIY of the Code of Criminal 
Junr* TCVinn v. Hur P roce ^ ure (Act* XXV of 1861) where the complainant 
Jr _ . ’ _ has deposed pn solemn affirmation, the mere denial 

un unaer Kai, lb S. 0 £ the accused proves nothing. The complainant’s 
W. R. Or. R. 69. witnesses should be examined, and the investigation 

proceeded with. 


The not examining a complainant, and not reducing his examination 
Kabil Nusyo Pyada writing, is not such an irregularity as to require 

v. Baharullah & 
others, 17 S. W. R. 

Cr.R. 37. 


S. S.1!>1, 
188, Acs 

X., 


tlie interference of the High Court in a trivial case, 

, unless it appears probable (of which there was no 
suggestion in the present case) that a fresh investi¬ 
gation would produce a different result. 

A Joint-Magistrate who has been vested with the full powers of a 
Rov Luchmiput Magistrate of a district, and to whom a case is duly 
«• -u u io made over bv the Magistrate, is competent, under 

actions 15, '23 and 08 of tl.e Code of Criminal 
S. vV. R. Cr. R. 43. Procedure (Act XX Y of 1861) to initiate proceedings 
without any formal complaint against parties other than those mentioned 
in the original complaint. 

In this case the charge was originally one of dacoity under section 395, 
Dwarlranath Ma- ^ >ona ^ Code, and the proceedings were first conducted 

__,_‘ « ,, under Chapter XVTTT of the Code of Criminal Pro- 

w ’ cedure (Act X of 1872), but during the progress of 

" 1 the case, the charge under section 395 was lost sight 

of, and the accused were put on their defence on a charge of being members 
of an unlawful assembly under section 113, Penal Code, and the proceedings 
were continued under Chapter XY1I of the Procedure Code in a summary 
way. Held, that had the complaint been one under section 143, Penal Code, 
the Magiatrate could, under section 222, Code of Criminal Procedure, have 
tried it in a summary manner under Chapter XY111; hut as the complaint 
was of a charge of dacoity under section 395, the Magistrate had no jurisdic¬ 
tion to try the case in a summary manner, but should have enquired into it 
in a regular manner under Chapter XVlil, Code of Criminal Procedure. 

Under section 203, Code of Criminal Procedure (Act X of 1872), a Ma- 
Mudoosoodun Sha pirate may convict the accused person, who 1ms 

t, . n noee been summoned Isd’ore him on the footing of a com- 

‘ „ ___ ’ plaint, of any offence which is the subject of the 

23 o. W, K. Or. tv. 40. definition in section 148, if he thinks that ttie facts 

established by the complainant and his evidence only amount to an offence 
within that section. 

Where the Magistrate treats the complaint throughout as substantially 
a summons ease, and follows the procedure which is applicable to such a 
case, lie is at liberty, under section 208, Code of Criminal Procedure (Act X 
of 1872) if he adjourns the case to a future dj|y, to dismiss the complaint 
if the complainant does not appear on the day on which the hearing has 
been duly postponed. 
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Where the complainants were pwrdah nmhin ladies, and the Deputy Ma- 
Judoonundon Lall & ^ 8 ^ ra * e to their residence, and took their de- 

othara, petitioners, positions in th S presence of the accused, who.hadno 
24 S W P n P 09 opportunity or# cross-examining, in as much as the 
** a. W. It- Ur. K. 22. <j e p 0nen ts were in a shut-up room : Held, that the 

Deputy Magistrate’s procedure was unusual and uncalled for, and the ac¬ 
cused was prejudiced by the way in which the examination was taken ; and 
that the complainauts should have been called upon to make their charge 
through some one who knew the facts. 


A District Magistrate is not bound, on receipt of a complaint, to ex¬ 
iles' v Haru & amine the complainant under section 0(5 of Act XXV 
another q P T p 1W>1, before referring the complaint to a Sub- 

- .g * ... or( ]j lliL t e Magistrate for disposal. The examination 

of the complainant by the Magistrate to whom the 
case has been referred is sufficient. 


In this case the Sessions Judge of Beerbhoom made a reference to the 
p Gff v TJmeschandra High Court, under section 434 of Act XXV of 1861, 
fhowdrv o Vi r to have the sentence of the Deputy Magistrate 
• • • quashed, on the ground that the Magistrate of the 

14<note. District, without examining the complainant, and 

reducing the examination into writing, and signing his name as Magistrate 
to such examination, referred* the petition to the Deputy Magistrate for 
trial contrary to section 0(5 of Act XXV of 18(51. In making the reference, 
tlie Sessions Judge cited as an authority the -use of Reg. v Mahimehaudra 
Chuckorbutty (3 B. L. It. A. Or. (57). Kent, J. :—“ Tn the case of Tteg. c. 
Mahimcliandra Cbuckerhutty referred to by the Judge, there was a state¬ 
ment, hut it was not such a. statement as to amount to the complaint con¬ 
templated by section (50 of the Code of Criminal Procedure. In the case 
referred to us, the Magistrate sent the petition presented by the complain¬ 
ant to the Deputy Magistrate, exercises the full powers of a. Magis¬ 
trate. We think that under section 00 of I he Procedure Code and the 
Circular Order, No. 0, dated the 10th May 18(51-, the Magistrate of the Dis¬ 
trict was justified in making over the petition to the Deputy Magistrate for 
enquiry and trial. But see par ICuAir, J. Iswarelumdra v. Umeshchamlra 
Pal (8 B. L, R. 19) and per Gi-ovwk, J. (Kemp, J. concurring) in Reg. v. 
Giriskchandra Ghosc (7 B. L. R. 503). 

A complaint was made to a Magistrate accusing a certain person of 
having taken or kept the wife of the complainant. 

U jj ala JjGWij m r6| i- .-i i» #■» *• ■ # -j ii . j« 

1 r« t u ran I 11 the course ot the proceedings it appeared that ilie 

4 C. L. R. 5»3. wife had committed bigamy (section 494 Indian 

Penal Code). The Magistrate without a Further complaint committed the 
woman alone for tidal by the Court of Session. Held, that the Magistrate 
had acted within his jurisdiction ; section 142 of the Code of Criminal Proce¬ 
dure (Act X of 1862) being designed to prevent a Magistrate from inquir¬ 
ing without complaint intQ a case connected with marriage ; but, when a 
case is properly before the Magistrate, he may proceed against any person 
implicated. 


f-. S.181, 
A-t 
X., ldb?. 


F. 131, 
loi A-t 
A.,1-'?. 


*= e . 191, 
1"S>, A.-t 
A , 1S(,2. 


In Vjjn’a r<^f. in >< lire S Ur “Ad X. t-X Iff? 


t a if a; 
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S. S.530, 
& 200 , 
Act X.. 
I HRS 


Accused was convicted by a 2nd class Taluq Magistrate of insult with 

Proceedings of 24th provoke a breach of the peace. No formal 

ujr. - 0 Jt „ -- . complaint was entered in the record until after sen- 

Man*, 1872. 7 Mad. tem * M pa ^, d . 

Rep. Rul. 25. The 2nd class Magistrate not being authorized 

to entertain cases without complaint, the District Magistrate submitted 
that the whole proceedings were void under section .*11, clause 2 of the Code 
of Criminal 1> >ocedure (Act X of 1S72). Held, that the 2nd class Magis¬ 
trate could not be said to have entertained the case without complaint, but 
that he acted in violation of section 144 in not reducing it to writing, and 
that, under section 284 an Appellate Court would have no power to reverse 
the judgment, or sentence on the ground of this irregularity. 


A complaint of theft of cocoa nuts valued at 1 anna and 8 pies was 
made to a 3rd class Magistrate who returned the 
Proceedings of 18th petition to the complainant, with an endorsement 
Dec., 1873. 7 Mad. that lie should obtain redress from the village Magis- 
Rep. Rul. 31. trato. Held, that the procedure of the Magistrate 

was unauthorized. 


>s l;li As soon as it becomes apparent, that a complaint is of an offence falling 

__ .. - within section 4i>8 (b) of the Code of Criminal Pro- 

, ” 1 Proceedings of 16th , (Act x of ,i 7 ' 2) anll tllat it is malte witw 

February, 18/5 8 - v ----- - 

Mad. Rep. Rul. 2. 


sanction, the Magistrate is not competent to entertain 
it. 


Kb. ISt. 
SW, Act 
X IRS 2. 


Where an accused person appears voluntarily before a; Magistrate to 


en-'ACr a charge, the want of a, complaint on oath, 
necessary for the issuing of a summons or warrant 
sections <>(>, and 44 Criminal Procedure Code, Act 
XXV of 1 .SOI) becomes immaterial. 

Setnhlf :—A Magistrate taking a. complaint and 
issuing a summons thereon, acts not ministerially, but judicially. Condi¬ 
tions under which a Magistrate may proceed with an investigation or trial 
without a. complaint upon oath considered, and cases bearing on the ques¬ 
tion reviewed and explained. 


Reg. v. Sada Shi- 
vappa Pandurangap- 
pa, 5 Bom. Rep. Cr. 
Cases, 29. 


Where a person gave, informal ion to a Magistrate and the police, of a 

Reg. v. Fattechand " lu r; l<T a " d 

, j e u on the charge having been dismissed, petitioned the 

Vastacnana, 5 JSom- Session .j u <lge- to iiave the matter re-investigated: 

Rep. Crown Cases, pp.pi, that he was not a complainant witliin the 

85. meaning of section 3(50 of the Criminal Procedure 

Code (Act XXV of 1801). 

Where a complaint laid before a Magistrate F. P. by certain Govern- 

Reg. V. Dbondu Ram- employes, aeeaeod the prisoner of criminal 

, , - t. D of breach trust or their wages, but from the evidence 

Cfiandra, 5 Bom Rep- a( iduced, p- appeared that the offence of which the 
Crown Cases, 100. prisoner was guilty was criminal breach of trust of 
Government money. It was held that the Magistrate F. P. had power to 
frame a charge against, and convict the prisoner of .the latter offence 
without a fresh complaint being made to him. 
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S I'M 
1 17 “ 

.V 17S, 

Aft X.. 
1S-.2, 


A complaint preferred by a Munsif under section 168 of the Criminal 
Paw w o a »on voiaH Procedure Code (Act XXV of 1861) need not, though iW 

* £ _ it do not bear the seal of the Munsif’s Court, be on 

Vithu, 5 Bom. Rep- 8tamped papor • 

Crown Cases, 104. 

The illegal seizure and detention of cattle, to which section 14 of Act 

Reg. v. AvjibinNaru 111 °! 1857 « not an “ offence ’’ within the 

oi a meaning oi section 31, and schedule II, Iso. 1, Cl. 

et »1. 8 Bout Rep- (B) o( ” the Court Pe ^. Act> V II of 1870. Corn- 

Grown Gases, ZL plaints of such illegal seizure and detention do not 
require a stamp. If such complaints he stamped, it is not competent for 
the Court to direct that the accused shall repay the amount of aiicli stamp 
to the complainant. 

In cases in which the police cannot arrest without a warrant, a warrant 
Reg v Jafar Ali 8 cannot be legally issued by a Magistrate except on a 
Bom. Rep. Crown comphint nni.le'iip..n cmtfi (or ini.L-r tli.r-provisions 
11 o °i section 08) whether the Magistrate issuing the 

Gase , lid. warrant is authorized to entertain cases either on 

complaint preferred directly to himself, or on the report of a police officer, 
under section 66 A. of the Criminal Procedure Code or not. 

The report of a police officer referred to in the above section means, 
not- any communication made by a police officer, but the formal report drawn 
up under section loo of the Criminal Procedure Code, in eases in which the 
police may arrest without warrant. 

At an inquiry held, by a Magistrate under section 1-80, of the Criminal 
Bindachariv. Dra- rnwdmv V" 1 ';, ,A f* of IsHii f,,v tlu-purp-se 

_ P _ or ascertaining The truth or talsehuod ot a complaint, 

Clip, b om. Kep. Ap. (] ie complainant has no right to he represented bv a 
Giv. ZUZ. vakil, who, therefore, cannot sue the Magistrate for 

damages for not allowing him to appear for the complainant upon such an 
inquiry. 

It is competent to a Magistrate to receive and take action, on petitions 
Proceedings Of 20th to criminal charges when transmitted to 

Spn 1R7Q Wpir bun by post. Whether a Magistrate should do so 
* * or not is a matter within the Magistrate's discretion 

"' >0 ‘ in each particular ease. 

The prescribed mode of ascertaining what a complaint is, is "to exa- 

Procesdingsof 10th m “ 1( ‘ Complainant, and reduce his examination 
T IftPQ W ‘ to writing. It is irregular to endorse and return to 

une, b . Weir, Sll party his petition or complaint alleging an offence. 

Wlml a party is entitled to, is ail authenticated copy 
of the Magistrate's order on the proper stamp. 

The identity of the matter complained of, and of the persons complained 

Proceedings of 14th a £ l,inst ' is the P rw P° r criterion of tho sameness of a 

complaint. 


A ' X. 


Nov., 

269. 


1878. Weir, 
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s.s. in?, 
•I'u. \ 
438. A’: 
X., 18'-:', 


s ms. 
Act X., 
1S“_\ 


s. na, 

'8, \- r. 
lift-’. 


f-'i e 9. 
i 0, \rz 
•$ IHOm. 


COMMITMENT. 

A Magistrate making an enquiry, with a view to commit, is bound to 
Reg v Anderson record specially the evidence on which the committal 

aS.W.E.Or.R.68.’ is madc ' ' 

A Sessions Judge is competent under section 435, Code of Criminal 

Reg v Bhohisan Procodm ’ e > (Act XXV of 1861) to order the com- 
MsWaah’ q -vst p niittal of a person accused of giving false evidence, 
i „ n ’ ‘ ’ ’ after the discharge of such person by the Magistrate, 

Ioo4, Or. it. o. section 359, notwithstanding (dissentiente Kemp, J.) 

A Collector trying a suit under Act X of 1859, has authority to commit 
Reg. v. Bunsee to the Sessions Judge. 

Singh, 1 S. W. R. Cr. 

R. 47. 

A Deputy Magistrate cannot commit a person for forgery under section 

Ref. v.Dwarkan&th b 70 "'* 110 C°He °f Crimina.1 Procedure (Act XXV 
n a W p r*r °t lohl), when the Civil Court has sanctioned the 
sose, 4 o. w.it. . p r i SO ner’s committal under section 162, unless with 
31- the express sanction of that Court. 

It is not illegal for a Magistrate to commit an accused person to the 
Woo. V WninatVi Rnv Sessions without examining him or his witnesses, 
o q w tj nr p r.n ’ rpiie Magistrate, when he has prepared the charge, is 
z s». w. it \j . it. 0 . LmuihI to read it to the accused, and to ask him if he 
wishes to have any witnesses summoned to give evidence on his behalf at 
the Sessions. The Magistrate cannot refuse to permit an accused person to 
attend at the Sessions by mooktear. 

A Judge is bound to state in his judgment, the evidence on which lie 
Reg. V. Issur Manjee, convicts. The evidence in this case commented on, 
5 S W R Cr R 17 as wc ^ llS ^ l<? omiss ’ on °* the Magistrate to give in 
* ’ 1 " * the grounds of commitment any particulars of the 

case. 

The power conferred on a Court of Sessions by section 435 of the Code 

Pp0 . v Tpptun Khan ot Crimil,il1 Pro, ‘'-‘ lur<> (Act. XXV of 1861) extends 
ii Q W p P T?’ 01l, y to offt *uf;e8 not triable by a Magistrate, and re- 

11 S3. -W. J4. l»r. it. yarding which the accused has been discharged by 

45. the Magistrate. 

The High Court has no power to set aside an order of a Magistrate ac- 
„ Tnvrnm fitting an accused, nor can a Sessions Judge order 

K.eg. v. a t j u . Magistrate to commit an accused whom the Ma- 

Aheer, 11 S. W. R. gistrate has acquitted, on a chai’ge which is triable 
Cr. R. 14. by the Magistrate, such as grievous hurt (Act VIII 

of 1866). 

The necessity of making proper enquiries before committing to the 
Pao- V Kishtft Doha Sessions pointed out. It is the duty of the police 
id a w 4 Pr P ifi and the Magistrate, not only to bring the parties 

14 s. w. k, Kj . it. . SUS p eo ted, of being guilty to trial, but also to ascer- 

. In H'-i'. ■. D,-. L ii'!.au„ta JIjjC L..? L -\.rih for “tcutiou 182” rend “ Seotiou ICO." 
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tain whether the suspected can clear themselves from the crime of which 
they are accused. 

The fact of a commitment being ^uiade by a Joint-Magistrate, who is 
Ren- v Komnrnml- an officer exercising the powers of Magistrate, islet xl 
i0 a m sufficient, under section 359, Code of Criminal Pro- 188,1 
aeeWKnaar.iSB. W. cedure ( Act X XV of 18(51) to enable the Sessions 

tt. Or. a. 17. Judge to proceed with the trial; and it lies with the 

party impugning the correctness of the proceedings to show that there was 
no jurisdiction. 

The commitment and trial together of several persons who are charged 
Reff v Kurreem W1 ^ 1 having given false evidence in the same pro- 
annfW 'll q w p ccedings, should be avoided. A Court of Session is 
_ ' ' ’ * competent to try separately prisoners who have been 

Or. R. 16. committed together. 

A Judicial Commissioner has no power under section 172 of the Code 


Reg. v. Mati Khowa, 
3B.L. R. A. Or. 36; 
S.C.12S.W.R Cr.R. 
31. 


'Cc S* 

of Criminal Procedure (Act XXV of 18(51) to coin--’'’- Act 
nut a witness for a false deposition given before the 
Assistant Commissioner. The evidence of a writer 
in the Judicial Commissioner’s office, to the effect 
that “ the document shown to him is a deposition 
taken before the Assistant Commissioner, it appears to have been taken in 
due form upon solemn affirmation, and is at tested by the signature of the 
Assistant Commissioner ” is not sufficient evidence of the prisoner having 
duly deposed. 

Per Norman, J.:— Queer *,—notwithstanding the decision of the Full 
Beuch as to the correctness of convictions for perjury upon alternative 
statement^. 

The accused was charged with two others, with criminal breach of 
Reff V Mooktaram ^ rus ^* Evidence was taken in support of the charge 
nVio+tor-ioo 17 c nr of embezzlement ; but considering that there was 
R P P /LA. ' ‘no evidence to convict him under section 408 of the 

R. Cr.R. 44. Penal Code, tin 1 Assistant Magistrate charged him 

under section 208. Five days afterwards, he was charged with forgery, and 
called upon to plead to that charge, but no separate grounds of committal 
were drawn up. Tlic High Court agreed with the Sessions Judge that the 
commitment in its present state was incomplete, and should he cpiashed. 

Where a Magistrate used the words “ acquittal and release ” when he P c 4Se 

Reg. v. Neetie MU. 'I" 1 -' - , tj , J !w 1 l, : ,r « e HT 1 . "™ n *' d ‘‘ f ““SSAS 

_ ® _ _ . ’ ofLence not triable by him, Held, that the Court of 

o S. W. K. Or. R. 41. Session was competent under section 435, Code of 
Criminal Procedure (Act XXV of 18(51) to order a commitment of such 
accused person. 

A Magistrate to whom the case of a person charged with giving false 
P e _ v Pamdhun evi 4ence in a judicial proceeding is transferred for 
Binffh 11 S W R investigation, cannot commit to the Sessions, without 
1 ° W ' * himself recording evidence, and examining the com* 

Or. R. 22. plainant and his witnesses in the presence of the 

accused. 


52 
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A Sessions J udge has no authority to* interfere and direct a commitment,. 
p tt DomfAVmi ^ ie ease of a conviction for assault under section 
a ? c « » 7T 052, or of kprt under section 323 of the Penal Code, 

Singh, 5 S. W. R. Cr. both of them being offences triable by the Subor- 

12. dinato Court. 

A committal once made of an accused person by a Magistrate to the 
Her, v Salim Sheik Sessions, cannot be annulled by his allowing the 
2 S W R Cr R 57 * P^^entor 1° hie a compromise. 

The power of commitment given to a Court of Session by section 435, 
Reg. v. Shama Criminal Procedure (Act XXV of 1801) 

must be exercised judicially upon the evidence be¬ 

fore tin' Court, and such Court ought not to order a 
commitment, unless the evidence appear to it suffi¬ 
cient for a conviction within the tenns of section 
220 . 

Where such discretion lius been exercised, the High Court cannot en¬ 
quire into the evidence, to see if it justifies the exercise of the discretion. 

A Sessions Judge has discretion to order the commitment to the Court 
of Session of any accused person discharged hy the 
Magistrate. The non-exercise of such discretion 
cannot he interfered with by the High Court. 


g.susn, 

1SR & 
fa. 211), 

-^•Sunker 

Sham Chum Bose, 10 
S. W.R. Cr. R.25. S.C. 


Biswas & 


IB. L.R. S.N.XVI. 


> S’ Reg. v. Sheetaram 
1W - Chowdhry, 2 S. W. R. 
Cr. R. 44. 


A commitment to Ilazut before evidence is re¬ 
corded, is illegal. 


Reg. v. Surrendro 
Nath Roy, 13 S. W. 

R. Cr. R. 27. 

The Sessions Judge has no jurisdiction to annul a conviction, and order 
. w« 7 ir Sino-h Tn tho a commitment for an offence triable by a Magistrate, 
ot 3B L.Ta 1809 relate to olfoncee 

ice?. Cr 65 • S C 12 S W by the Sessions Judge. 

R. Cr. R. 46. 

The Sessions Judge wished to cancel a commitment apparently on the 

Gokul Bandari, case * rou,1< . 1 ot ‘ 11,0 evidence being insufficient. As the 
f 1 Q w D P t> commitment was not illegal, lie was ordered to try 
0 , 10 . W. It. Dr. 11. cas»> ; Circular Order No. 7 having reference 
8* only to commitments altogether illegal. 

A Small Cause Court Judge, if it is his intention to proceed under sec- 

Resolution on letter, ?L.tV° °* Criminal Procedure (Act 

1 <5 W p n p k XXV ot 18<>]) should complete the investigation, 

1 o. W.tt. Dr.o. -j n d either commit or hold to bail the accused per¬ 

sons to take their trial before the Court of Session. 

A Sessions Judge may, under section 435 of the Code of Criminal Pro- 

Iv-Moochee Mean, peti- f'f 0 (Act .XXV of 1801) after a Magistrate ha* 
a- lc '*- . _ _ discharged an accused person, order the Magistrate 

tioner, 7 S. w. ft. coinm it the accused to the Sessions. 

Or. R. 38. 


S. 4 VA 
Art X 
U;-». 
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A Sessions Judge cannot alter a commitment in a case which falls 
TTnlHri Sirdar & within the cognizance of a Magistrate, even though 
otinthof Moo in the Sessions Judge thinks the evidence proves that 
ft W P O P « a the accused was guilty of an offence beyond the Ma- 
S. W. R. Cr. K. 35 S. gistrate’s cognizance. The High Com*t refused to 
0. 2 B. L.R. S. N. 3. interfere under section 4:34, Code of Criminal Pro¬ 
cedure (Act XXV of 1801) on a reference in which the Sessions Judge 
ordered a commitment in such a case, although they considered that there 
was evidence to prove that the offence was one triable by the Court of 
Sessions. 

Where a case is committed to a Magistrate under section 277 of th e 
Code of Criminal Procedure (Act XXV of ]8f>l) the 
Magistrate alone has jurisdiction, and cannot commit 
to the Sessions on the ground that lie considers the 
sentence which he is empowered to inflict is insuf¬ 
ficient. 


Bhickaree Mullick 
& others, case of, 10 
S. W. R. Or. R. 50. 


A Court of Sessions, is competent and ought to proceed to the trial of 
Narain & Ram Naik, a l )risoner who is brought before it upon a charge 


Case of, 14 S. W. R. 
Or. R. 34. 


exhibited by a Magistrate who is authorized to make 
a commitment, notwithstanding any irregularity or 
defect of form in recording the complaint. 


The plain intention of the Legislature in section 171 of the Criminal 
Proeedure Code (Act XXV of 18<>1) was that tin* 
Tarraproshad Sahoo, Court before which an offence was committed, and 
Case Of, 15 S. W. R. by which the preliminary enquiry was made, should 
Or. R. 88. not. be the Court to investigate, try or commit for 

, trial. 

Prisoner, whilst under trial before the Sessions Court upon a charge 

Anunto Koyburt in •g}*"? f"V 

17 ft W P f* by lire Ac. with intent to destroy a house) was 

E®' “* **' ” charged under section 22 t with escaping from lawful 

custody. The Magistrate being too late to make 

the latter offence the subject of anot her charge in the same case, made a 

separate commitment of the prisoner, after lie had been convicted of the 

former offence, for the latter offence, which was one cognizable by the 

Magistrate. The commitment was cancelled and the Magistrate directed 

to deal with the case himself. 

The High Court quashed a commitment in a case in which the charge 
Reg V Asgur Mul- was that of adultery under section -Iff 7, Penal Code, 
10 8 W P fir where it appeared that the eommittyig officer had 

Pq i W. U . 11G j ur j s ,lotion, by reason of the offence having been 

*• "I. committed at places beyond the local limits of the 

Sessions division to which the accused was committed, and whore the 
Sessions Judge considered that there was no evidence to found a charge of 
enticing away the complainant’s wife within such jurisdiction. 


3. S. 31?, 
319, AOt 
X., 1*83. 


s. ird, 

ia X, 
1883. 
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now 
8.477, 

Aot 
1883. 

Bundhoo 


Under section 472 

Eeg. v. Unnath 
Banerjee, 
21 S. W. R. Or. R. 37. 

exclusively by, that 
evidence (section 193, 
Sessions Court, is not 


, Code of Criminal Procedure (Act X of 1872) before 
a Sessions Judge can commit a person to the Court 
of Sessions,, it is necessary that the offence should 
have beeu committed before the Sessions Court, and 
that it be oue within the cognizance of, and triable 
Court. The offence of intentionally giving false 
Penal Code) not being triable exclusively by the 
one in which the Sessions Judge can commit. 


S. a. 436,‘ 

438, Act 

x “ m3 - Joy Kurn Singh v. 

21 S. 


S. 478, 
Act X., 
1883, 


An order of commitment by a. Sessions Judge under section 296 of the 
Code of Criminal Procedure (Act X of 1872) is bad 
« „ . . „ in form if it does not specify the offence for which 

a ® ' 'the parties are to be committed for trial to the Ses- 

W. R. Cr. R. 41. sions. A trial for the offence of cheating is not a 

Sessions case within the meaning of section 29(5 having regard to the first 
portion of the definition of Sessions case in section 4 of the Code, which 
must he read as if the word “ only ” followed the words “ triable by a Court 
of Session.” 

A Cml Court has no power to order the commitment of persons for 

Reg. v. Rungatoonee nnder sections 471. 405 and 193 of the Penal 

At /T+Viq™ w p Code without holding the preliminary enquiry required 

‘ ' ’ by section 474 of the Criminal Procedure Code (Act 

Or.R.52. X of 1872). 


8. a 4*8, 
488, Act 
X, 1883. 


The Sessions Judge under section 296, Criminal Procedure Code (Act 

Bundhoo & another, * 1^2) made an order upon the Deputy Magia- 

.... oo c w “trate tor the commitment ot the accused who had 
D n B ^ * l»r< >v io'i.s]y been discharged by the Deputy Magistrate, 

K. Ur. K. o/. but it was alleged that such order of the Session^ 

Judge was made without calling upon the petitioners to show cause in the 
matter ; Held, that, although there is nothing in the section 296 with regard 
to summoning or giving noth-e to the accused person, no person should be 
affected in his personal liberty without having opportunity given him to 
answer the charge for which he is arrested and put into prison. The Court 
accordingly were of opinion that, if the accused had no opportunity given 
them of meeting the charge, the commitment was not a good commitment. 


S. 333, 
Act X., 
1883. 


charged 


A party, 

Reg. v. Mullik 
Jeeehoo, 23 S. W. R. 
Cr. R. 12. 


along with others with murder, having had a con¬ 
ditional pardon granted to him by the Deputy Ma¬ 
gistrate 1 , retracted before the Sessions Judge the 
statements lie had made before the Deputy Magis¬ 
trate. On being sent back to the Deputy Magistrate, 
that officer committed him for trial on a charge of giving false evidence. 
The Sessions Judge considered,that the Deputy Magistrate was bound 
under section 349, Code of Criminal Procedure (Act X of 1872) to commit on 
the original charge of murder, and not on that of giving false evidence, and 
he recommended that the order of commitment should be quashed, and the 
Deputy Magistrate directed to commit on the charge of murder. The High 
Court declined to interfere as there was evidence on the *record tending to 
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support the charge for giving fai#e evidence, and as section 349 did not have 
the effect of taking away from Magistrates the power to entertain a charge 
of tins kind. ^ 

Under section 471, Criminal Procedure Code (Act X of 1872), the Court 
must first %nake a preliminary enquiry to satisfy 
itself that a specific charge coming under the sections 
mentioned in it ought to be preferred against the 
accused, and after being so satisfied, it must either 
commit the case, or send the case to tlie Magistrate for enquiry whether a 
committal should be made or not. 


Kaliprosunno Bag- 
chee, petitioner, 23 
S. W. R. Or. R 39. 


A Court of Session has no power under the Code of Criminal Procedure 
Nowabiingv 'ICokil (Act X of 1872), section 296 to direct the eornmit- 
«. ment for trial of persons against whom no evidence 
g es a Otner, j 1JJS j Jeon legally recorded, or of persons upon whom 

no notice has been served. 


S.W.R.Cr.R.70. 


Empress v. Kudrat- 
oollah & others, 3 I. 
L.R. Gale. 495; S. 0. 
2 0. L. R. 2. 


■ n\ 

■*s 

’■5 


8. 474, < 
Act 
188*. 


€. S. 486, 
488, Act 
X., 188*. 


An order by a Judge, under section 296 of Act X of 1872, directing a 
Reg v Tarucknath Magistrate to commit an accused person who lias 
M ®'. '. in t> t been discharged at a preliminary enquiry, to take 

^ D ' u a Court of Session, must specify the 

**" particular act constituting the offence charged. 

The Judge cannot direct, a committal for offences with which the accused 
was in no way charged before the Magistrate. 


& S. 438, 
438, Ac* 
JL.1882. 


SectioA 221 of the Criminal Procedure Code authorizes a [Magistrate, 


after a charge has been drawn up, to stop further 
proceedings, and commit for trial. Although the 
explanation to section 220 (Criminal Procedure Code, 
Act X of 1872) provides that, if a charge is drawn 
up, the prisoner must be either convicted or acquit¬ 
ted, it does not require, that the conviction or acquittal, should be by the 
Magistrate who drew the charge. 


£.3.347, 
SIS, Act 
X, 1882. 


A Court of 

Empress Futteh Jyah 
Khan & others, 41. 
L. R. Gale. 570; S. C. 
3 G. L. R. 599. 


Sessious has no power to commit to itself for trial, a case 
not triable exclusively by such Sessions Court. The 
words “ commit tlie case itself *' in section 471 of 
the Code of Criminal Procedure cannot (when read 
in connection with section 231) be held to empower 
a Sessions Court to commit such a ease to itself. 


S.S.473 
393, Ael 
X, 1883 


A Sessions Court has no power, under section 296 of the Criminal 
wu •%. Procedure Code (Act X of 1872) to direct the com- 
Empress V. Kjianur, m ft U ient of a person discharged by a Deputy Magis- 
7 I. L. R. Gale. 662. trate, without first giving such person an opportunity 
of showing- eguse against such commitment. 

But under section 296, os amended by Act XT of 1874, the Court lias 
power to direct the subordinate Court to enquire into any offences for which 
«< considers a commitment should be ordered. 


S. 3,438, 
438, Act 
X., 1883. 
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8. nsr, 
Act X., 

mi. 


8. S. 436, 
488, Act 
X., 1882. 


S. 8.253, 
43f.. 438, 
Act X., 
1882. 


When, however, a trial under such a commitment made by order of a 
Sessions Judge has been duly held, and no actual failure of justice has been 
caused by the error of the Sessions Judge, section 283 of the Criminal 
Procedure Code, would be a bar to the’ reversal of his judgment. 

Before a Court of Session can, under section 296, Code of Criminal 

Dwarkanath Bhut- ( Act x , !' f 18J|). direct a Magistrate to 

, . , , commit the accused in a “ Sessions case which has 

tacnarjea & others, 1 b eeil improperly dismissed under section 147, it is 
C. L. R. 93. bound to give tiie accused person notice of the appli¬ 

cation for such an order, so that he may show cause why it should not be 
passed. Bundlioo, (22 S. W. It. 07) ; (Novvab, 24< S. W. It. 70) followed. 

Certain persons were charged under section 417 of the Indian Penal 
Code, and were discharged by the Magistrate inquir- 
_. iiig into the offence, under section 215 of Act- X of 

Singh o£ another, z 1 ^ 72 . The Court of Session considering that the 
I. L. R. All. 570. accused persons had been improperly discharged, 

forwarded the record to the Magistrate of the District, suggesting to him 
to make the case over to a Subordinate Magistrate, with directions to in¬ 
quire into any offence, other than the offence in respect of which the accused 
persons had been discharged, which the evidence on the record showed to 
have beer.'- mimitted. The Subordinate Magistrate to wliom the case was 
made ove», made an inquiry, and committed the accused persons for trial 
before the Court of Session, on charges under sections 363 and 420 of the 
Indian Penal Code. It was contended that the Court of Session was not 
competent to “ direct the accused persons to be committed” under section 
296 of Act X of 1872, the case not being a “ Sessions case,” within the 
meaning of that section, and that the commitment was consequently illegal. 
Held, that there was no “ direction to commit ” within the meaning of that 
section, that is to say, to send the accused persons at once to the Sessions 
Court, without further enquiry, and whether or not the inquiry was made 
in consequence of the suggestions of the Court of Session was immaterial, 
and that the inquiry upon the charges under sections 363 and 420 of the 
Penal Code was rightly held by the Subordinate Magistrate, and the commit¬ 
ment could not be impeached. 

Ileld, where a Magistrate had tried a ease exclusively triable by a Court 
VrYimrocia v TlnTii £h-wsion, and the conviction of the accused person, 
_ P ‘ A11 and the sentence passed upon him at such a trial, 

Baklisn, 2 1. L. R. Ail. wero f or that leason annulled by the Court of Ses- 
910. sion, hut the proceedings held at such trial were'not 

annulled, that such Magistrate might commit the accused person to the 
Court of Session 011 the evidence given before him at *such trial. 

L. made a complaint against S. by petition, in which he only charged 

Vmnr-aa* xr T aehman S. of having committed offences punishable under 
Empress v.^aenman seclioilH 1U; » . 1Tul 2 18 of the Indian Penal Code, but 

Smgn, 2 I. L. R. All. - n w ], j c ] 1 also accused S. of acts, which, if the 

398. accusation had been true, would have amounted to 

an offence punishable under section 466 of that Code with seven years’ im- 
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prisonment. The Magistrate enquired into the charges against S. under 
sections 103 and 218 of the Indian Penal Code and directed his discharge. 
L. then applied to the Court of Session to direct S. to be committed for 
trial on the ground that he had been improperly discharged, which the 
Court of Session did, and S. was committed for trial charged under section 
218 of the Code, and was acquitted by the Court of Session. The Court 
of Session then, under section 472 of Act X of 1872, charged L. with 
offences punishable under sections 193, 195, 211 and 109 of the Indian 
Penal Code, and committed him for trial. Held, that such commitment 
was not bad by reason that an offence under section 193 of the Indian 
Penal Code is not exclusively triable by a Court of Session. Held, also, 
per Stuart, C. J. (Si'axkik, J. doubting) that the High Court is competent, 
in the exercise of its power of revision under soetiou 297 of Act X of 1872, 
to quash a commitment made by a Court of Session under the provisions 
of section 472 of that Act. Held, also per Siwnkik, J. that the Court of 
Session was competent, notwithstanding that L. laid only charged S. with 
offences under sections 193 and 218 of the Indian Penal Code, to charge L. 
with offences under sections 195 and 211, if such offences had come under 
its cognizance. 


Section 33 of Act X of 1872 contemplates the contingency of a case 
Empress v. Jagan- whirl, has been mq.ihv.l i„t.. at the proper place, 
r _ t u ah ils indicated by section (>.} ot that Act. being com- 

natn, 3 I. L. R All. lu jtted to the proper Could of Session by a particular 

Magistrate not duly empowered by law to make such 


258. 


commitment; and not of a case which has heen inquired into in a district 
in which it was not committed, being committed to tue proper Court of 
Session as indicated by that section, by a particular Magistrate duly em¬ 
powered by law to make such a commitment. Consequently, where a Magis¬ 
trate inquires into and commits for trial an offence which has not been 
committed in his district, and the Court of Session for that district accepts 
such commitment because the prisoner lias not been prejudiced thereby, 
and tries him for such offence, the proceedings in such case are illegal 
ah iniio. 


Where a Magistrate of a district, who had discharged a prisoner, was 
« TAfhrni ON subsequently directed by the Sessions J mitre to com- 
tn All loo * mit. him for trial, and tin* commitment was eventually 

W. P. Rep. All. 132. made by the Joint-Magistrate, held that such com¬ 


mitment was not illegal. 


Although ordinarily, the order of the .Sessions Judge would be directed 
to the Magistrate who had discharged the accused person, yet there is no¬ 
thing in the Criminal Procedure Code (Act XXV of 18(>l) to prevent such 
Sessions Judge from directing a committal by any Magistrate who is author¬ 
ized to make commitments. The law does not require the sanction to a 
prosecution to be given in any particular form of words, and it permits such 
sanction to be given at any time. When a Sessions Court directs a com¬ 
mitment, it must be taken to sanction the prosecution out of which the 
commitment arises. 


S. 3. 477, 
4.W, Act 

x., im. 


K S. 533 
177. 17? 
Act X., 
lb«2. 



408 


DIGEST OF CHIMIN A L CASES. 


Act X, 
1882. 


8. S.43S* 
4S8, Act 
X., 1882. 


u 

Where a Magistrate has convicted and sentenced a prisoner of an 
Beg. v.Hiddun Khan otfeuce which such Magistrate was competent to 
2 N.*W P Ren All* tr y»„ a,M * Sessions Judge considered the case so griev- 

' ous * that it should not have been disposed of sum- 
marily. Held, that such Sessions Judge was not 
competent to direct the Magistrate to commit the prisoner to the Sessions* 
Com*t for trial upon the same charge. 

The Criminal Procedure Code (Act XXV of 1861) does not authorize 
p e o- v Mata Dval 4 ^e Sessions Judge to quash a commitment on the 
N W P Pen A 11 A ground of illegality. If the Sessions Judge is of 
' opinion, that the order of commitment should be 
annulled as illegal, he should move the High Court to annul the same un¬ 
der section 404 of the Criminal Procedure Code. 

Where a Judge under section 435 of the Criminal Procedure Code, 
Reg. v. Ghasee, 4N. (^ ct XXV of 1861) had directed the Magistrate to 
w P Rd« All commit certain accused persons, as also to take their 

’ defence. Held, that as the Magistrate could not re¬ 

quire the accused to produce evidence nor to make a defence, the Judge 
should not have included such instructions in his order of commitment, but 
that the order was not therefore invalid. 


The Court of Sessions can only order the commitment of an accused 
Reg. v. Seethal Per- l )erson in oases exclusively triable by it. 

shad, 5 N. W. P. Rep. 

All. 168. 


S.S. so, 
84. & 
380, Act 
X, 1882. 


See now 
S. 487, 
Act 
1883. 


The prisoner was committed to the Court of Session for trial on the 
Reg. v. Poorun, 6 N. ^ !1 J December 1872, and tlie record was sent 
W P Ren All 21Q ^ ie Deputy Commissioner of Jaloun. Under the 

new Code of Criminal Procedure (Act X of 1872) 
which came into force on the 1st day of January 1876 the Deputy Commis¬ 
sioner was no longer a Court of Session, but received powers under section 
36 to try, as a Magistrate, classes of cases which formerly be would have 
tried as a Court of Session. The Deputy Commissioner disregarding tlie 
commitment, took the case up afresh as a Magistrate of the District under 
section 86. Held, that this was clearly illegal, and that the Magistrate was 
bound to have sent the commitment on to the proper Court, and had no 
power—a trial being in progress, to commence a new enquiry in tlie same 
matter against tlie prisoner. 


against the accused. 


Tlie duty of a committing officer is to ascertain whether by the evidence 
Reg. V. Maha Singh * or Prosecution a primd fade case is made 

& others, 3 N. W. P. 

Rep. All. 27. 


When an enquiry has been made and tlie accused discharged, the 
Reff v Ghasseeram 3 Sessions Court may order the commitment of the 
N W K Kep la 90 °“ ns,;d ’ but < * nnot direot further enquiry. 
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The Court of .Session has no power to set aside a commitment made 

Hasan.*, D<> n m,-™ ♦under its direction. If it doubts the legality of the see a 

• , wm „ „ commitment it should make a reference to the High 

ah 011 ,W ' ?,B P ' Court. ' 

AH* 211. 


A Magistrate to 

Ohinnimarigadu in 
re, 1 I. L R. Mad. 
289. 


whom a case is referred for enhancement of punish¬ 
ment under section 46 of the Criminal Procedure 
Code (Act X of 1872), may order the committal of 
the case for trial by the Sessions Court. 


The word “ order ” 

Imperatrix v. Abdul¬ 
la, 4 I. L. E. Bom. 
240. 



£.8.346, 
647, 346, 
Act X,, 
1683. 


Where a Magistrate committed a person, charged with perjury in a 
yg #0 . v nhinna Varla. trial before himself, to the Sessions without examin- 
J. ... . _ _ ing the witnesses for the prosecution. Held, that 

4 • • the coihmitment was illegal. 

R. Mad. 227. 

A European British subject committed by a Justice of the Peace in 
Ward v Th« Cnoan Mysore, for trial by the Judicial Commissioner of 
rt r » Mo.! m * Mysore, on a charge under section 648 of the 
o . . . aa. do. Indian Penal Code, was convicted on lOtli March, 
1880: Held, tliat the commitment and conviction were illegal. 

Quaere .-—Whether, when a European British subject in Mysore, being 
a Christian, is accused of ah offence not punishable with death, or trans¬ 
portation for life, a commitment to the High Court at Madras would be 
legal. 

Where an accused person had been discharged by a Sub-Magistrate, 
Rea' v Kaniar- an< ^ ^he District Magistrate directed the committal 
t T D «Jr Q A of the accused to the Court of Sessions, under sec- 
naiai, o i. u K, maa. tLon _ m of t]ie of Criminal Procedure, 1882, 

without calling upon him to show cause why he 
should not be committed. Held, that the ord 
mitmcut made thereunder were illegal. 


cause 

of committal and the com- 


in section 46 of the Code of Criminal Procedure 
(Act X of 1872), associated as it is with the words 
“judgment and sentence,” means a final order, i. c. 3 
one disposing of a case so far as the Magistrate, to 
whom a Subordinate Magistrate submits the pro¬ 
ceedings of the case for higher punishment, is concerned. It does not de¬ 
prive that Magistrate of the exercise of his discretion as to its being a pro¬ 
per case for the Sessions, and of the power of committing it for trial given 
section 146 of the Code of Criminal Procedure. 


The power of a Civil Court to commit a ease to the Court of Session, 

r ii* _*.. .:_ ■ 


3 


8. S. 343, 
206. Act 
X., 15S2, 


F. £.475 
478, An 
X., im 


237. cases provided in that section, viz., where offences, 

.exclusively triable by a Court of Session, are committed before the Civil 
Court. Section 471 deals with a more extended class of cases, vie., all 

53 
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( 

those mentioned in sections 467, 468, and 469, in which not merely a Civil 
Court, but any Court, Civil or Criminal, and whether-possessing, or not pos¬ 
sessing the power to commit to the Court of Session, is of opinion that 
there is sufficient ground for holding \in inquiry; and it enacts the proce¬ 
dure to be followed by the Court, which may elect to adopt one of two 
courses, that is to say, it may either commit a case to the Court of Session,* 
if and where it has the power to do so, or if it has not that power, or is not 
disposed to exercise it, it may send the case to a Magistrate having power 
to try or commit for trial the accused person for the offence charged. 

A Magistrate of the district has no power to direct a Subordinate Ma- 
Proceedings of 9th e istr ? te to commit for trial in the Session Court, ac- 
_ v* i«fio a ivr a cused persons who have been discharged by the 

JTeD. lot>y, 4 maa. Subordinate Magistrate, and such committal when 
Rep. Rul. 31. made by the Subordinate Magistrate is illegal. The 

Session Court is the only authority empowered by law to direct a committal. 


S. S. 130, 

-138, Art 

X., 1882. 


Where the Session Judge is of opinion, that a Subordinate Magistrate 
Proceedings of 21st ^ 1;|S convicted tlic defendant of an offence which the 
• ii Q7n ° - « , Subordinate Magistrate has no power to try, the 
^ . ’ * Session Judge may, under section 465 of the Code of 

Rep. Rui. 32. Criminal Procedure (Act XXV of 1861) annul the 

conviction, and direct the committal of the accused for trial. 


f?. S. 47-’, 
192, 2-M, 
Act X , 
1382. 


S. ?. 27.3, 
430, 138, 
Act X., 
1382 . 


R. S. 209, 
210, 108, 
Act X., 
1332. 


A commitment by a Subordinate Magistrate to the Session Court with 

Proceeding of 23rd < f! mcus , not delusively triable by the 

• -.o /. mr i Session Court is good. 

Jany., 1871. 6 Mad. ° 

Rep. Rul. 17. 

A Small Causes Court Judge sent a ease for investigation to the Head 

on+v. Assistant Magistrate under the provisions of section 
Proceedings of 20th 1?] of th(J g riluilial Proce , lnl 4 Code (Ac t XXV of 

ii V u 141 ® 1861). The Head Assistant Magistrate transferred 

Rep. Rul. 41. the case for investigation to the Subordinate Magis¬ 

trate, who committed the case to the Sessions. Held, that the order of 
commitment was bad. Section 276 of the Code of Criminal Procedure is 
inapplicable to a case referred to a Magistrate under section 171. 

A complaint was preferred before the Assistant Magistrate against two 

Proceedings of 5th offence punishable under section 409 

w 1Q7Q « « , of the Penal Code. Alter enquiry they were dis- 
W°V., 1 ■ 7 aa. ( .} i;u .,red umbr section 215 of the Code of Criminal 

Rep. Rul. 28. Procedure (Act X of 1872). Subsequently the 

Sessions Court directed their committal under section 296. Held, that the 
order of the Sessions Court was ultra vires. 

A Magistrate, after examining four witnesses for the prosecution, dis- 
Proceedings of 23rd charged the accused under section 195 Chapter XV 
« 187 A 7 Mnd of the Criminal Procedure Code (Act X of 1872). 

n i An ' Subsequently, on becoming aware that there was a 

Rep. Rul. 40. fifth witness present, the Magistrate cancelled his 

order of discharge, took further evidence, and committed the accused for 
trial to the Court of Session, Held, that the commitment was good. 
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S.S.2K', 
214, 21 \ 
Act X., 
1662. 


A Court of Sessrjrfe cannot treat as a nullity the commitment of a Ma- 
Reg. T. Ranchoddaa^Lstratc F. P. on the ground that he investigated 
Nathubhai, 4 Bom. IJiTtfe, and comnntted the pnsoner, without a 
n * ’ gT*. „ Sessions ipmplaint being made to hnn, but should 
Rep, Crown Oases, p _ - ’th the trial in the usual course. 

35 . uitted for . 

Hold, that the commit!^ witliou. accused to the Court of Session, by a 
P ao . _ Tjavlniirav Magii A on a charge under section 91 of 

I the Indian . ration Act (XX of 1866), was legal. 
d a manxav, o rpp e g egs i on ar t was accordingly directed to try 

Bom. Rop. Crown the accused. 

Cases, 7. 

A Magistrate having committed a person for trial by the Court of 

Session on a charge of adultery, immediately after- Acts ,, 1 
Bmpresa v. Jangbir. wnrdSj0ntUe ,if the prosecutor that 1,es ' 

. . K. All. 5 . ] ie to withdraw from the prosecution dis¬ 

charged the accused. Held, that the order of discharge was bad, as under 
sections 196 and 197, Explanation, Criminal Procedure Code (Act X of 
1872), a commitment onee made can be quashed by the High Court only. 

The Coroner of Calcutta has no power to commit any person to prison 
Tavlor W in re 2 P en ding an inquest. In cases where he lias author- 

v , t ’«■ q in1 * ity to commit, a commitment to the officer deputed 

*" * is ' to> receive prisoners by the Statute in force is valid, 

and it is not necessary that the commitment be directed to the Sheriff. 

Under section 296 of the Criminal Procedure Code (Act X of 1872), a s.s.isi 
Khamir Annellant Sessions Ju ‘¥*‘ has P mv ^’ to direct a subordinate 
. jTp T T* ft Court t0 tMU l" ire inU ! '’deuces in respect of which x,i*s 

in re, 10 C. L.R. 8. he considers a commitment to the Seesions Court 

should be made ; but where a person accused of an offence, lias been dis¬ 
charged under section 215 of the Criminal Procedure Code, by a Magistrate 
duly empowered to try the offence, a Sessions Judge lias no power to order 
tlie commitment of the accused without, at least giving him an opportunity 
of showing cause against it. 

Where, however, such a commitment has been made, and a trial had 
thereunder, section 28:1 of the Criminal Procedure Code (Act X of 1872) 
is a bar to the reversal of the judgment of the Sessions Court, unless there 
has been an actual failure of justice caused by liis error. 

Where a Magistrate without jurisdiction commits an accused person to 
u nMao rr Alim the Sessions Court, such commitment is void, and no 

C «s ..' reference to the High Court is necessary to have it 

Mundle & others, 11 Bet aside . 

0. L. R. 55. 

An accused who was charged with murder not being found, the wit- v.- 

-_nesses were examined under section 327 of Act X of MVa* 

Emp is^v.sagam- jg^ in his absence. The accused was subsequently 
bur, 12 0. L. R. 120. arrested, and committed on the strength of the evi¬ 
dence taken in his absence. Before the Sessions Court he pleaded not 
guilty. 


B.S.Si3, 
4r.fi, 43r, 
537, Ait 
X., 1^2. 


Empress v. Sagam 
bur, 12 C. L. R. 120. 



S.S.S41, 
MO, Ac t 
X, 1883. 
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Held that the prisoner having been put nralc 7 his trial and having 
pleaded, the commitment could not be quashed* podeld, that if in the 
course of a trial the Sessions Judge should be ef session that the prosecution 
has not laid a proper basis for the reeeptionry j andience in the absence of 
the accused, his proper course is to adif may elerial under section 264 of 
the Criminal Procedure Code, and tmit a case J section 351, summon such 
witnesses as he may deem material^*,'or if it he 


Semble :—The mere absence 
statement do not render it inadmiss 


the case to . ,, , „ . , 

[perse record of a prisoner s 


Where a forgoju document is put in evidence before the Collector, the 
Govt. v. Hmi f&ssur P ower of commitment rests with the Revenue Autho- 
g e j n ' q g rities, and does not, under any circumstances, extend 

Sept'. 1862./ ' ' ' to the Magistrate. 


Ill til,* 

Proceedings of 23rd 
July, 1866. Weir, 
228. 

is authorized to pass. 


case of offences triable by the Magistracy concurrently with the 
Sessions Court, the Magistrate must use his discre¬ 
tion in determining whether a particular case should 
be committed to the Court, or whether the justice of 
the case will be met by a sentence which he himself 
In cases of theft, the amount of property stolen is 
one very proper point for consideration in determining this question, and 
every otlu.r circumstance of aggravation must be carefully weighed. 

If two or more persons are jointly charged with an offence, and the 
jurisdiction of the Magistrate is ousted in the case 
of one, the Magistrate should hold a preliminary 
inquiry and commits both or all for trial before the 
Sessions Court. 


Proceedings of 18th 
March, 1868. Weir, 
229. 


Where an offence falls under two sections of the Penal Code, the one 
Proceedings of 12th g enera l a ud cognizable by an inferior tribunal, the 
T-.i—, io>rt nT.: r non other specifying aggravated circumstances and cog- 
’ nizable by .a superior tribunal only, the jurisdiction 
of the inferior tribunal is not necessarily ousted. 


It is the duty of every Judge, if he considers that a committing Magis- 
PmrpArlinirQ of 94th trat ‘‘ lms a( Ted erroneously in a judicial matter, to 

_ point (»ut the error and to comment upon the action 

Feb, 1879. Weir. 231. ‘ f the Mllttwtrilt „. v 


It is not competent to a District Magistrate to direct a Subordinate 
Proceedings of 19th * ° dispose of a case in a particular manner. 

May, 1881. Weir, 235. 


f J A 

e. (j., by commitment. 


Circumstances stated in which a Magistrate is justified in committing 
Af i nth or bound to commit a case to the Court of Sessions, 
c + i qqi Wo* oaa The High Court observes that a Magistrate is 

bept. lool. weir, ia*. justified in committing an accused person for trial 

by a Court of Session, where a primd facie case is made out, that the 
accused has committed an offence cognizable by a Court of Session. In 
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other words, where there is evidence not obviously false, and on which, if it 
be accepted as reliable, a Court of Session might convict an accused person, 
the Magistrate is justified in sending up the gase for trial, and if the case 
is triable by a Court of Sessions only, he is bound to do so. 

Accused persons committed for trial to a Sessions Court, cannot be dis- 
Proceedings of 3rd char S ed without trial. 

Feb., 1868. Weir, 

280. 


« 


The words 

Oharoo Ohunder 
Mullick v. The Em¬ 
press, 91. L. E. Calc. 
397. 


or other proceeding ” in section 147 of Act X of 1875, 


(High Court’s Criminal Procedure Act), do not include 
a commitment, and no application to have a commit¬ 
ment quashed, can be entertained under the provisions 
of that section. Applications under section 14 of 
that Act should be disposed of by the High Court 
in the exercise of its Ordinary Original Criminal Jurisdiction. 


A Magistrate inquiring into a case exclusively triable by the Court of 
Lach inm v Juala & Session is not bound to commit the accused person 

for trial, where the evidence for the prosecution, if 
believed, would end in a conviction ; but is competent, 
if he ¥ discredits such evidence, to discharge the 
accused. 


others, 6 1 L. E. AIL 
161. 


The High Court can only interfere under section 297 of Act X of 1872 
(Criminal Procedure Code) in such a case, if it conies to the conclusion 
that the Magistrate has illegally and improperly under-rated the value of 
such evidence. 


f <? 

AOS 

\. i«sa. 


The meaning of the words “ sufficient grounds ” 
Act explained. 


in section 195 of that 


CONFISCATION. 

Where N. and M. were convicted of rebellion under Act XI of 1857, 
-n - tj. „ section 1, and sentenced, the former to he transported 
Ounga Baeev. MOgg, for litVs an<1 to liav0 all ] lis property confiscated, and 
2 Ind. Jur. fi. s. 144. the latter to have all his property confiscated ; the 
sentence of confiscation was held to be absolute, and not to depend upon 
the amount of punishment, and the fact of the punishment being remitted 
by the Governor-General does not restore the property. The Government 
having left the property of the convicts in the hands of the Administrator- 
General, as Administrator to the estate of the convict's father whence it was 
derived, in whose hands it was allowed to accumulate pending a separate 
litigation in respect of that estate, while it asserted its rights by virtue of 
the confiscation to other property of the convicts, the title to which was 
undisputed, it was held that the Government had sufficiently declared and 
acted upon its intention to enforce the confiscation. The Queen’s proclama¬ 
tion of Amnesty (November 1858) coming after the conviction and confisca- 
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tion, had not the effect of re-vesting in the convict the property confiscated. 
Held also, that the property in question being Government paper was liable 
to confiscation, and lastly, that N.’s widow was not entitled to maintenance 
out of the property confiscated by the State. 

The English law of forfeiture of the personal property ,of persona com- 

Advocate-General ! nittil « m \ c . UIe < if ?«' r a W ,ied *? ™ India. 

f _ , _ is not applicable to natives. Qucere :—Whether the 

ta Bengal v. Kanee j aw eyer j ia< j ex i s t e ncc as regards Europeans in India. 

Surnomoyee, 1 S. W. 

R. P. G.14. 


The Joint-Magistrate’s order of confiscation set aside (1) because made 
Jhundoo Singh & without permitting the accused to show cause against 

Others netitinners *5 the . confiscation of his goods ; (2) because the eonfis- 
® ® ’ P ' cation ought not to be carried out when the accused 

S. W. R. Cr. R. 8. has been apprehended and brought to trial before 
the passing of the order; and (3) because the Joint-Magistrate acted in 
contravention of the order of the Magistrate releasing the property from 
attachment. 


Art The procedure prescribed in sections 131 and 132 of Act XXV of 1861 
ts *" Beharv Shaha v must, he followed before an order confiscating pro- 
Nubby Khan & l«ty i. made, 
others, 9 S. W. R. Or. 

R. 13. 


When a person has been tried and convicted in the Court of a Special 
Mussumat Izzutool- Commissioner, an order of confiscation of his pro- 
nissa Beebee v Mus- should be made at the time of the trial and 

sumat Husna Koour, not subsequently. 

1 N. W. P. Rep. All. 

151. 


:o, 


No order confiscating forest-produce which is the property of Govern- 

Empress v Nathu llient ’ n respect of which a forest-offence has been 
a T j _ ... committed is necessary or can be made. All that 
D| 4 A ’ “ ^ AiA ' need lie done is to direct a forest-officer to take 

charge of such forest-produce. An order directing 
the confiscation of forest-produce not belonging to Government, ‘in respect 
of which a forest-offence lias been committed, can only be made at the 
time the offender is convicted. 


The High Court is competent under section 297 of Act X of 1872 to 
revise an order made by a District Judge under section 58 of the Forests 
Act, IS78, on appeal from the order of a Magistrate made under section 54 
of that Act, the jurisdiction of the High Court under section 297 of Act 
X of 1872 not being expressly taken away by section 58 of the Forests 
Act, 1878. 



CONVICTION. 


415 


CONVICTION. 

Conviction of prisoners in two separate cases upon the evidence re- 
Ber v BunkBehary cor ^ e( ^ another case quashed as illegal, with a 
* ntwa i fi w p direction to the Deputy Magistrate to avoid making 
® °|T e QQ 1 W * **” remarks in his proceedings calculated to foster bad 
Cr. R. 30. feelings between planter and ryot. 

A conviction upon no evidence is wrong in point of law. A Sessions 
Reff v Chand Bagdee Judge ought to record distinctly whether or not he 

ft others, 7 S. W. E. a S rees “ the Terdict of tUe ^ 

Cr. R. 6. 

It is only when a Court, subordinate to a Court of Sessions, convicts a 
n TnViahnr Tin- person of an offence not triable by such Court, that 

. ’ _ 1 n the Court of Sessions can annul the conviction and 

bey, 4 S. W. E Or. 8entwlce , 

E* 11- If the prisoner is guilty of an offence beyond 

the jurisdiction of the Subordinate Court, the Court of Sessions should re¬ 
fer the case to the High Court. 


convicted before a Justice of the Peace for using a 
warehouse Ac. in the Town of Calcutta fur the 
keeping and storing of jute, other than jute screw¬ 
ed for shipment, without a license, and for his said 
offence was fined Its. 300, and adjudged to pay a 
further fine of Rs. 25 for every day after the conviction in which the offence 
was continued. Held, that the conviction was had. 


Sagur Dutt was 

Reg. v. The Justices 
of the Peace, 1B.L 
R. 0. Or. 41. 


That the facts proved would also constitute an offence under a section 
_ tr _. of the Penal Code, seems to he no reason for ciuasli- 

kk ’ iug a conviction under the special law, Act V of 

8 S/W. R, Or. R. 55. 18 7 }1 . 1 


Where a prisoner 

Reg. v. Poorno Ohun- 
der Doss, 8 S. W. R. 
Cr. R. 59. * 


is convicted by one Magistrate upon evidence previ¬ 
ously recorded before another, the defect cannot be 
cured by the evidence being again recorded and the 
conviction confirmed. 


A conviction and sentence arrived at by a Deputy Magistrate in the 
Reg V B.ajcoomar absence of the prisoner were quashed as irregular. 

Singh, 8 S. W. R. Or. 

R. 17. 


A conviction of a prisoner on a plea of guilty before a Court of Session 
Reg. v. Srikant valid, although there were no assessors. 

Oharal, 2 B. L. R. F. 

B. 23; S. 0.10 S. W. 

R. Or. R. 43. 
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Reg, y, Tarinee 
Mytee, 7 S. W. R. Or. 
R. 13. 


f 

An alternative finding is perfectly legal. 


V 


Gunowree Bhooea 
& another, 6 S. W. R. 
Or. R. 70. 


A lower Court lias no power to quash its ovm con¬ 
viction though illegal. 


Where the evidence for the prosecution was not taken, the prisoner 
Sameerooddeen & was have been illegally convicted. 

others, 6 S. W. R. 

Or. R. 92. 


A conviction ought not to bo reversed by reason merely of the weakness 
Reg. v. Peari Raur °* roaHons assigned for it, when there is ample 
I! S W R Or R 40 ' ev idenee of the guilt of the prisoners. 

A valid conviction arrived at by a Magistrate who had jurisdiction in 
Reg. v. Ramdoyal ^ ie matter c:limot ho set aside, simply because, sub- 
Mahara 21 S W R se 9 uen * to ^he trial and conviction, fresh evidence 
Or ^ 47 ' has been discovered which may tend to convict the 

was convicted. 


accused of an offence other than that for which he 


A conviction upon the statement of a complain¬ 
ant is lawful. 


Kulum Mundul v. 

Bhowani Prosad & 
others, 22 S. W. R. 

Or. R. 32. A 

F. brought a charge of assault against M. before a Bench of Magis- 
Fakeer Mahomed, trates, who, finding no evidence to show by whom 
petitioner, 24 S. W* col,J pl a hiant’s arm had been broken, treated the case 
R Cr R 4*6 * aS ° 1K s ' m l J ^ () hurt, and sentenced the accused ac¬ 

cordingly. Complainant then applied for compen¬ 
sation to the District Magistrate, who instituted fresh proceedings and con¬ 
victed the accused of grievous hurt. Held, that as the whole matter was 
one transaction, and went as a whole before the Bench ot Magistrates, and 
as the facts were deposed to by the same witnesses before the Magistrate, 
the two convictions could not stand side hy side. The proceedings before 
the Bench of Magistrates were accordingly quashed. 

A conviction having been set aside as arrived at without jurisdiction, 
Edoo Khansamah \ 10 saricti ° n to the prosecution having been obtained 
petitioner 24 S W- from tlie ( ' ourt against which the offence was com- 
p c « 6 ’ 4 * ’ mitted, formal sanction was obtained, the accused 

a. wr. a. o». re-arrested, and without being called upon to plead, 

ordered to undergo the sentence previously passed:—Held, that the whole 
of these proceedings were illegal. 



■A - - 


V 'AV 


tfdcSiticifosr. 


tk$ imjfciibfto&bfc awded on a ganunajy convictio /lU l u *ea 

Kopil Dolai Aethers Magistrate had already expired, the F m * / nirt 
v. KarthM -J MflS 24 ’ deeHned to go ir/to the case on a refereL )n the 
S. W. E. 0t. R*W ; Sessions. Judge, because it would be n \itage 
**, to the prisoner to do so, and because, ? magis¬ 
trate’s proceedings were quashed, the prisoner would be putt , i risk of 
being tried again for the offence with which he had been charg < 

It is irregular and illegal to base a conviction on evidence not recorded 
4 j| jur ea j. - ml. in the presence of the accused, but taken previously 
gistrate Of Ohitta- an< ^ mere ty rea, d over to him on another day. 

gong, 25 8. W, E. Or. 

E. 14. 

Where a police officer who had been called on to answer to a charge of 
(IrisWnfniTwiAi’ Wnn- bribery, which was not sustained by the evidence, 
a oe a was found guilty of violation of duty under section 

flee, petitioner, & © B. 29, Act V of 1861 of which Offence the trying officer 
W. E. Or. R 8. found sufficient evidence in the course of the trial : 

Held, that an accused person called on to answer to a specific charge, cannot 
be convicted on an entirely different charge, without previous notice of the. 
offence imputed to him, and opportunity being afforded liian of meeting the 
accusation. 

The prisoner was found guilty and sentenced under Regulation IV of 
v n <, 1797 to transportation for life, for a murder eom- 

* J Tur* 8 Ji jp mitted in 18G1, before Pem.l Code came into 
|OUT JulBser, Hl. L.K. operation; and the case was sent up to the High 
Calc. 225 F. B. Court to confirm the sentence. Regulation IV of 

1797 was repealed by Act XVII of 1862, and that Act was wholly repealed 
by Acts VIH of 1869 aud X of lW 72 . Held, on a reference to a Full Bench, 
that the eapviction was illegal. Section 6 of Act 1 of 1868 which provides 
that the repeal of any Act or Regulation shall not affect any offence com¬ 
mitted before the repealing Act shall have come into operation, not being 
applicable. 

Under clpqse (h) of section 227 of the Criminal Procedure Code (Act C, 

E mroas ir ^Lloh X of 1872) a Magistrate is not required to record lw *‘ 
.Empress /y. ranjan ■„ a ey j,| ence? j 10 should, in recording his reasons for 

#mgn, 6 K.OalC. conv iction, state them so, that the High Court, 

5^8. on revision, may judge whether there were sufficient 

materials before him to support the conviction. Where they were not so* 
stated, the High Court, on motion, set the conviction aside. 

Although generally it is not necessary, in cases in which no appeal lies, jwx!, 

Dowlat Sine, peti- for a Magistrate to reeonl the reasonsifor passing ’>”• 

. £ * his judgment, yet under clause (/<) of section 22/ ot 

tioner in re, o o. L. Code of Criminal Procedure (Act X of 1872) iu 
E. 273. case o£ conviction, he ought, to enter in the register 

to be kept under that section, a brief statement of the reasons for such 
conviction; but on omissibn to do so may, under some circumstances, be 
remedied at a subsequent time. 

54 


- ! av. •; .r 

' ' * v, 


magis- 
j'risk of 


Under cl^^e (h) 

Empress v. Panjah, 
Singh, 6 M* S Oalc. 
579. * 
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N. 

49. 


s. 



iviction under the Indian Penal Code, and also undefc a special law, 
Tissun Ali K i” respect of one and the same offence, is illegal. 

W.PRep. All. '' 


A t\ Bhction based upon evidence taken in the absence of the accused, 

Proceeding^ of 8th is il]e - aL 
April 1867, 3 Mad. 

Rep. App. 34. 

Where a Magistrate convicts a person of an offence, he is bound to 

Proceedings of 12th P ass souie seiltence - 
Aug. 1869, 4 Mad. 

Rep. Rul. 66. 


J». s. !», 


X. 1SS2. 


Domingos Thomesit 
& another, 6 Bom- 
Rep. Crown Cases, 
22 . 


Held, that an older of a Session Judge by which he altered a conviction 
Reg. V.Joao Thomesit ^ tb ® Assistant Session Judge, of “ dacoity ” to 

Domimros Thomesit “ ae , ot f robbei 7 was “f. an a “ md ; 

mcnt ox a sentence or order within the meaning of 

section 22 of the Criminal Procedure Code (Act XXV 
of 1801). Held further, that if the accused were, in 
the opinion of the Session Judge, improperly con¬ 
victed of “ dacoity,” he ouglit to have declined to confirm the sentence and 
to have left them to be charged with and tried for “ robbery.” 

The High Court will not alter a conviction by a Session Court aided 

Reg. v. Naro Gopal, t? a 3“?- on a 'r har S® b J » j°7> °™ 

r Jr p « Ot a nature not triable by such a tribunal, but will 

a nom. nep. annul the proceedings, and leave the prosecution to 

Cases, 56. take fresh proceedings against the prisoner on any 

other charge it may be advised. ■* 

The conviction of prisoners for two offences when the one offence 

Government v. Lala- *’ or med an integral portion ot the other, held to be 

, o. in effect punishing twice for the same offence, and 

wun Singh & others, therel()re ; l u , 

1 N. W. P. Rep. 

(Agra) 31. 

♦ 

Where a prisoner has been duly convicted of a criminal offence, and 
* Boo- v Wart 1 Ind afterwards there turns up fresh evidence which 
? Is « ooq * would, in the opinion of the Judge, if it had been 

Jur. W. o. 006 . available at the trial, have produced an acquittal, 

the proper course to take is, not to acquit the prisoner, but to apply to the 
proper authority for a pardon. 

A conviction set aside on the ground that the evidence was illegally 
Proceedings of 25th recorded in the form °f a memorandum. 

Oct., 1880. Weir, 

356 . 
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ycstigation constitutes such material error as will justify 
Reddi Court in setting aside a conviction, 

soner. Weir, 324. ' 


COUNSEL. 


Counsel, cannot claim as of right to be heard on a reference 1 

_ rtiwoww. a. High Court under section 296 of the Criminal 
iff. v. Devama ft Code (Act X of 1872). 


Reg. v. 
Somshekhar,. 1 I. L. 
R. Bom. 64. 


to the s. 43« f 

fto-SSS 


No Advocate or Attorney of the High Court, or authorized pleader, s. s.aw, 
Proceedings Of 23rd a PP® aril, M;_ in defence of an accused person, under fim 

November, 1874. 7. 

Mad. Rep. Rul. 41. 


section 186 of the Criminal Procedure Code (Act X 
of 1872) should he required to file a vakalatnamah. 


Question as to the extent of the privilege of .speech accorded to Counsel 
and Advocates considered. Important statements 
made in verified petitions to the High Court, if 
untrue, should be contradicted on affidavit. 


Reg. v. Kashinath 
Dinkar & others, 8 
Bom. Rep. Crown 
Cases, 126. 

Whether or not a 
NarayanM. Pendshe 
in re, 11 Bom. Rep. 
102 . r 


private complainant is permitted, under section 59 


of the Code of Criminal Procedure (Act X of 1872) 
to conduct a case as prosecutor, he may instruct 
Counsel who shall be entitled to appear under No. 7, 
Chapter JI of the High Court Rules, and tlie Public 
Prosecutor may, thereupon, avail himself of the Counsel’s services under 
section 60. The effect of section 265 of the Code, read with sections 59 
and 60, is to make every case tried by the Court of Session a ease falling 
within the provisions of section 60, that is to say, the Public Prosecutor 
may thereupon, avail himself of the services of Counsel retained by a pri¬ 
vate individual, and in so doing, he does not deprive himself of the manage- s.s. as*, 
ment of the case. Where the assistance of Counsel has once been accepted, x^issk 
that assistance is not excluded at the stages of the trial (summing up by 
the Prosecutor and his reply) to which sections 251 and 252 apply. 

Advocates, Vakils aild Attorneys-at-law of the High Court are entitled 

Proceedings of 31st *° ,' in ' ul , ( ;" mi ' mi Courts sul *i eet 40 tlle 

Oct., 1863. Weir, 271. contrHl ot tho Hl "‘ JU>t ' 

It is the duty of an Advocate or Pleader, when defending an accused 
n Bumranna & person, to refrain from persisting in an accusation 
* * which he is satisfied on evidence is false, even al- 

another, Appellants. ^ 0U gj| i n so doing, he abandons the defence advanced 
Weir, 274. by his client. 
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B B 940, 


DEAF AND DUMB ACCUSED. 

* t ^ 

In a case of on accused person who was cl,eaf and 

_ _ _ -a r • i i ki * . *i _ n ... • 


s 


W 


941. ac] uooDn Miuwai v. 
xd lun |) person, name 
unknown, 19 8. W. 
R Cr. R. 37. 


Magistrate vtho tried and convicted him, cbhfndere^ 
that he did not understand the proceedings, and 
accordingly referred the case to theMagistrate under 
section 180 of the Code of Criminal Procedure ‘ (Act 
X of 1872). The Magistrate considered that the 
accused did understand what lie was charged with. Held, that the finding 
* of the Magistrate must prev ail, nnd section 186 did not apply. * 

Acting linger section 297, Code of Criminal Procedure, the High Court 
s & s 3 {^* annulled the order of the Deputy Magistrate, and, as the accused had been 
Actx*. previously convicted of an offence under Chapter XYII of the Penal Code 
punishable with three years’ rigorous imprisonment, ordered that he should 
under section 815 ot the Procedure Code bo committed for tjrial to the 
Sessions Court. 

The High Court, under the cii cumstanees of this case, which came 

S S 310 - - - ------ 

i ll ’ibtV Dwarkanath Hai¬ 
dar v. Noder Chand 


Eamte, 22 S. W. R. 
Cr. R. 35. 

L tie High Comt 

?*£ Ar'i Reg. v. Bowka Han, 
22 S. W. R. Cr. R. 35. 


beiore it under the last clause of section 186 of the 
Code of Ciimin.il Procedure (Act X of 1872) set 
aside the conviction of the prisonor, who was deaf 
and dumb, and directed that he be admonished and 
discharged. 

maj, under section 186, Code of Criminal Procedure 
(Act X of 1*72) in the trial of a person who is deaf 
and dumb, and who cannot understand the proceed¬ 
ings against him or plead to the charge, treat the 
proceedings a c amounting to a suflu iont trial and pass sentence upon the 
prisoner according to the Luts which scorn to ho established in the course, 
and as the result of those proceedings. In this case, tlieXHourt had no doubt 
that the prisoner was guiltbut before passing final orders, it gave the 
prisoner a further oppoituint) of being heard, and accordingly directed the 
Magistrate to gi\e lnm notice. 

s ««sio. Under the circumstances of this ease in which a prisoner who was deaf 
Rett v Bowka 22 8 al1< l dumb, bad a fuither opportunity given him of 
’ *' m » B 79 being heard in defence, tlie Court under section 186 

‘ ot the (We of Criminal Procedure (Act X of 1872) 

confirmed the conviction bj the Magistrate. 

G. was convicted by the Joint-Magistrate of ^use-breaking by night, 
_ „ „ M with intent to commit theft, and the case’referred 

Keg. v uanga, 7 «. un ,i,. r the provisions of section 186 of Act X of 
W. P. Rep. All, 131. 1872 to the High Court for orders. It appeared 

that 6., whose understanding was of the most limited character. Has caught 
at night in a house with some anklets in liis possession. He was a laa of 
15 or 16 years of age, and had been deaf and dumb from hie birth. He 
sometimes lived with his father and sometimes by begging, and there was 
little doubt that hunger had driven him to break into thenoufle. He had 
never been in arrest before, The Court recommended that he should be 
made over to his father, 


« 0 810 , 
dll, Ait 
A , 
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r 

A deal. h connoted of an offence. Upon ike trial no 



Rep.Enl.Tf, 

'When a > deaf and dumb person is placed on his trial, some means of 
Trinomtinffl of 24th co:mniim i < ’ a ^ n g with him should, if possible, be 
«ta^8TO*Walr,274. “ lo P ted - 

«- 'J 

Before reporting the circumstances of the case to the High Court, 
PToceedinffs of 2 2n d sec tion 186 (Act X of 1872) requires the Court to 
April, 18*8 Weir P roceed t° ^ ie end of the enquiry or trial. 

275. 

Section 186 prohibits a Court from passing sentence when it is uncer- 
Procee ding S Of 18th that the accused has understood the proceedings 

Nov., 1875. Weir, a 8 iliMtllim - 

276. 




DISCHARGE. 

Where there is no primd fmie ease against an act used, and he has not 

Rez. V. BiproDoss, bee “ >"?. "“'“m' T ‘* ar *-’ c preferred 
o a m r» n u ak. against him, he should bo disehaiged, and not ac- 

0 8. W. R. vT. R. 4D. quitted. 

The Court pointed out the necessity of a Court showing its jurisdiction 
and competency on the face of all its proceedings. 

Where a complaint is preferred before a Magistrate, and the witnesses, 

Reg. t. Daeeoo Man- ‘“T 1 ,'? *, ho . ttr,L »”“>“*'»'«> «'»1 at- 

. ® 11 e w p tend, but the complainant is .absent, a Magistrate 

ha * 11111 3"’ ^ l je think it unnecessary to carry on the eu- 

R* <*“• quiry in the absence of the complainant, discharge 

the accused. 

A Deputy Magistrate was held to have acted irregularly in dismissing 
a complaint and directing the trial of the eomplain- 
‘ ia ft WR *» tl, “ der section 211 of the Penal Code, without 

011036, 19 o. W, «. recording liis reasons for doing so, and without ex- 

0r. R. 37. amiuing all the witnesses tendered by the complain¬ 

ant, or allowing a reasonable time for the attendance of such of the wit¬ 
nesses as were not present. 

Where no charge in writing has been drawn up, and the prisoner lias 
_ _ . not been asked to make his defence, the Magistrate, 

Reg.▼.Robert Bnenn, pf thinks that no offence has been proved, can 
6 8. W. R. Or, R* 18. only discharge and not acquit the prisoner. Nor 
can the Magistrate acquit a prisoner whom he has no jurisdiction to try 


S S 340, 
m. Act 
X, 1881, 


S « 310, 
Ml Act 
X, 18W. 



a s. jss, 

H4, 319, 
403, & 
433, 438, 
AofcX, 
1893. 


B. 8.344, 
466, Act 
X; 1692. 


aa3i7, 
311, 313, 
Act X., 
1883. 
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A discharge by 

Shoodun Mundle, 
5 S. W. R. Or. R. 58. 


. The discharge hy a Deputy Magistrate of a person., charged with an 
R f. - offence triable only by a Court of Sessions, is no bar 

Rtf.^Sreenatnllsy, to tlie gesgions Judge ordering i^e <»mmittftlof 
15 8. W. R. Or. R. 61. . such person to the Sessions under section 485, Act 

VIII of 1869. 

The accused was charged before a Deputy Magistrate With an offence 
Niamutullav. Oopal under section 481, Penal Coda. The DemtjrMagis- 
Salta cut p in trate examined the complainant, took bail from the 
can fit A J?‘ accused, but refused to examine the complainants 
6 S. 0. 14 S. W,. R. witnesses, although present, and delayed the investi- 
Or. R. 63. gation unnecessarily for a long time. The Magistrate 

of the District then called for the proceedings, and having looked at them, 
considered that there was no case for the interference of the Criminal Courts, 
and discharged the prisoner, although he was present and under bail. Held, 
that the Magistrate was not only competent, hut hound to discharge the 
prisoner, if his conclusion that no offence was made out was correct. Bat 
held also, that the Magistrate’s conclusion was wrong, and that the Act 
complained of, if true, did amount to an offence under section 481 of the 
Penal Code, therefore the Magistrate’s order was set aside, and further 
enquiry ordered. 

the Magistrate under section 250 of the Code of 
Criminal Procedure (Act XXV*of 1861) is not final 
like an acquittal under section 255, and the Sessions 
Judge under section 485 may order the accused to 
be put upon his trial notwithstanding his discharge hy the Magistrate. 

In answer to a reference from a Sessions Judge, the Court were of 
Taki Mahomed Man- opinion that, in a case where the accused has been 
, . v under a warrant, and is present to meet any charge, 

p • p 1 j S p w an an( l the complainant and his witnesses negligently 
E#ii, 7 B. L. R. 7 ; S. C. f f ,ji f 0 appear against him, if it be' not shown to the 
15 S. W. R. Cr. R. 53. Magistrate that the case is one in which he ought 
to adjourn the enquiry under section 224, Code of Criminal Procedure (Act 
XXV of 1861) the accused person ought to be discharged, but also held, that 
the question did not arise under the circumstances of the case, and the case 
must go hack to the Magistrate for investigation. 

A Magistrate ought not to discharge an accused without taking the 
,, „ _ evidence of the witnesses for the prosecution named 

Dmanath Gope v. Sa- petition of complaint. 

roda Mookopadhia & 
others, 7 S. W. R. Or. 

R. 47. 

Held, that where a Magistrate released an accused person without 
Reg. v. Goburdhun drawing up a formal charge against him, or requir¬ 
ing him to plead or to make any defence to the 
charge under section 251 of the Criminal Procedure 
Code (Act XXV of 1861), there was no trial before 
the Magistrate, or acquittal under section 255, but 


Bera, 12 8. W. R. Cr, 
R. 65; 8.0.4B.L.R- 
A. Or. 1. 



1 ' • ‘ /*?V { ■> r ^ v I 

simply a diiah^’ 1 ^ 
such a case, un<3 
the accused. ' V s * 


DISCUAEGlb 
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■ I • - ^ s 1 , ' , 

ipn250. The Sessions Judge is competent in 
>,Act YHI of 1869 to direct the committal of 


’ f**- • - > • 1 \ 

The High Court declined to interfere with an order of a Deputy Ma- 
SantOOMupdle v. gistrate discharging an accused without'trial, in a 
Abdool Biswas & 08186 un ^ er section 842 of the Penal Code because the 
others ^fS B' W R com pt a, i nan t and his witnesses were not present. 


Or. R. 35. 


. A M djb trate of a District has power under section 68 of the Code of s.io. 
Ranuoy rlosoomdar Criminal Procedure (Act XXV of 1861) whether x, m 2 ! 
in re 14 S W R Cr there be a private prosecutor or not, to order the 
’ ‘ ‘ arrest of a person who had been previously under 

R. 65; 0 . v. 6 B. L. R. trial by a Subordinate Magistrate, and who had been 
Ap. 67. discharged under section 225 of that Code. 


The powers given under sections 435 and 68 of the Code are distinct 
and independent powers,—the former providing for the revision of pro- 
ceedings which have been already commenced, and the latter for the institu- A im? 
tion of proceedings de novo. 


A prisoner who had been sent up for trial, and who was discharged by 
Hflmrtftaa v Amind the ^ e P ut J Magistrate, was subsequently re-arrested 
nv a u * 1 A by a Sub-Inspector on the same charge and sent trp 
Ohunder Koy, 19 S. for trial Tlxe Deputy Magistrate considered the 
W. R. Or. R. 27. second arrest to be illegal, and prosecuted the Sub- 

Inspector for wrongful confinement and fined him. Held, that the Deputy 
Magistrate was right, the discharge from custody would have been a useless 
procedure, if the accused immediately became liable to be re-arrested without 
fresh material for prosecution of the charge. 


The High Court has the power, under section 207 of Act X of 1872, 4 |« c 

•r,_ not only to order the accused to be tried, but also 

Prosunno Coomar t() be ' ommi tted for trial, if it appear to the High 
Whose, petitioner, 19 Court that the accused was improperly discharged; 

S. W. R. Or. R. 56. hut from the absence of the words “ order him to 
be tried ” in section 296, it seems that a Magistrate is not empowered under 
that section to direct a Subordinate Court to take further evidence in a 
similar case. >* 


In a case before 

Kistoram Mohara 
v. Anis & others, 20 
S. W.R.Cr.R. 47. 


the Joint-Magistrate in which the prosecution was 
closed, and the accused discharged under section 
215 of the Code of Criminal Procedure (ActX of 
1872), the Magistrate on a petition presented to him 
by the prosecutor, passed an order of remand direct¬ 
ing the Joint-Magistrate to proceed wit h the case at the stage at which he 
left it. Held, that the discharge not being equivalent to an acquittal, the 
Magistrate might have received a complaint if he saw sufficient reason for 
doing so, and might have made it over to a subordinate officer to be heard, 
but he had no power to'make the order of remand which he made. 


F. I?8, 
A ft X, 
IttS. 
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a a. sM, Under Explanation III, section 215 of-the Oodl of’ <3|isa*al Proce- 

x,Vm! fioondur Luknr v dure ( Act X of 1872 ) ■» order ofi discharge cannot 
Pflmirnmov jL be passed until the evidence ofthe witnesses named 

Kamkumar Sirdar & f or p rOBecu tion has been token. Whhre a Magis- 

another, 20 S. W. R. trate considered that the evidence of a persbp ftho 
Or. R. 67. W as not produced was material, it was *held .that lie 

should have summoned such person as a witness under section 051 jOf the 
Code. „ * 1 % . 


S.«s.2fS. 
S'S 4rt 


Under section 315, Act X of 1872, an order of discharge cannot he 
iTwi q.~ _ j aT) i t A ^ r passed unless the evidence of all the witnesses for 
.. ^ oo o tkt the prosecution has been taken j and under lection 

ftBM IriMjoo* 22 a. W. 220 of the same Act, no judgment of acquittal can 

be recorded unless a charge has bqgn drawn Up. 


R. Or. R. 25. 


S 263, 
AM X, 
1SV. 


#• 

8 8 . 366 , 
466 . 466 , 
Act X., 
1888 . 


In a warrant case, in which, although, the complainant’s witnesses and 
Mppr Axppm Ali v the accused were present, tlie Deupty Magistrate 
■»» a a a discharged the accused on the report of a police 

24 s - officer. Held, that his decision was illegal, as no was 
W. R. Or. R. 9. bound to take the evidence of the cqmppiinant before 

discharging the accused. 

Where a Sessions Judge directed a Magistrate to make an enquiry 

*etr v Thakoor tlie matter KOme complaints made by a 
p 9rn ,. a* m n Moonsiff against certain persons, and tbo Magistrate 
40 o. w. vi . recov( | 0( j the opinion that there was evidence enough 
25. to incriminate one of the accused, but dismissed the 

complaint again it him, because tlie complaint made against him had not been 
explicit. Held, that the Magistrate was wrong to have discharged the 
accused, and ought to have drawn up a charge against him. 

Where a prisoner accused of causing hurt was, after the hearing of the 
„ prosecutor’s witnesses discharged by the Cantonment 
Monesn Mistree & Magistrate of Barrackpore, and the complainant, on 
Prosunno Mistree in an vh ^/restatement to the effect that all his wit- 
re, 25 S.W.R. Cr.R. nesses had not been heard, procured an order from 
07 tlie District Magistrate, directing a re-hearing of 

the case, and transferring it for trial to tls^ Joint- 
Magistrate. Held, that as the accused had been toied and discharged un¬ 
der section 215 of the Criminal Procedure Code (Act X of 1872) the case 
could only be revived by an order of the nigh Court: that there was a ma¬ 
terial error in the Magistrate’s proceedings, and that his order reviving the 
case, and all subsequent proceedings, must be quashed. The High Court 
saw no reason to order a re-trial in this case. 


Where an accused person has been discharged by a Magistrate under 
n p jn rp section 250 of the Criminal Procedure Code (Act 
£1* XXV of 1861), after enquiry Into the owe, the 
a js. i*. a. a. vr. oo h Court of Session cannot, under section 485, remand 

the case for further enquiry. , ' - 

J ij>it AliirttJIa* LtVjtt )l», on* lot US" » 


t . 
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S. Hit 

AetX., ; ¥ 


Empress v. Hemat- 
ullah, 31L. B. Oalc. 
889. 


S. 253, 
Art X, 
1883. 


Where a Magistrate had discharged an accused under section 250 of 
, Yi'ot Baim in a the Criminal Procedure Code (Act XXV of 1861) 
i *25? ** " e> ^ and afterwards tlje Sessions Judge haring remanded 

the case, for further enquiry, re-tried it and convicted 
the Accused, the High Court, while holding that the Sessions Judge had no 
pow;er to make the order of remand, upheld the conviction. 

A Magistrate is hound, before he discharges an accused person under 
section 215 of the Criminal Procedure (Act X of 1872) 
to examine all the witnesses and should not refuse 
to examine witnesses simply because their evidence 
will be to the same effect as that already taken for the 
prosecution. 

The only course to be pursued where it is sought to set aside an order 

Poonftchwn Pal in ?[ made In- a Presidency Megistmte, is 

„ T T n fai AA<y that laid down m section 108 ot Act IV ot 18/7 (Pre- 
i . . .vaL 447. gideney Magistrates Act) and as by that section, 

there is no appeal allowed to a complainant, who is a private individual,- it 
is not open to him, by invoking the aid of the High Court under section 
15 of the Charter, to obtain under the Court’s extraordinary powers, that 
which he might obtain had he a right of appeal. 

In considering whether a person has been improperly discharged 
Troylokhvanath Mit- * a Magistrate, the High Court, under section 297, 
anntliAi. < nM Code of Criminal Procedure (Act X of 1872) is not 
^ 0." 1 E R3 ' * restricted only to an error in law, but can order a 

U. I*, a. so. trial where prima facie, the evidence establishes a 

case against the accused to which he should l>e required to enter on his 
defence. The Sessions Judge was, however, not competent himself to 
order the trial or inquiry to proceed, but as the order was otherwise a proper 
order, the High Court in setting it aside revived it as its own order. 

Before a Magistrate discharges an accused person under section 215 of 

Empress V Kashi ^°t ^ °* *^2, be bound, under that section, to 
or t ii ah a An *, examine all the witnesses named for the prosecution. 
zi.Ii. A. All. 447. • Empress v. Hiuiatnlla (I. L. JR. 3 Calc. 389) followed. 

A discharge under section 250 of the Criminal Procedure Code (Act 
lag V Eurpershad 1^61) does u °t amount to an acquittal. 

4 N. W. P. Rep. 

All. 23. 

In cases triable under the provisions of Chapter XVII of Act X of 1872, xxF.’ 
Newar in re 7 N the Magistrate should not discharge the accused 

W. P. Rep.All. 230. 


s. m, 

Act X, 
1883. 


6. 253. 
Act X- 
16*3 


CJ - -— 

person until after trial as prescribed in that Chapter. 


1331. 


, Section 862 of the Code of Criminal Procedure (Act X of 1872) does as.toll 
£ e » v Parasnrama n °t &* ve . a Magistrate discretion to dispense with ^ 
Woilrar' a t t » the examination of witnesses summoned by the pro- 
iiTTmo ' ' ** secution. An order of discharge under section 215 

man. ow. of the Code of Criminal Procedure before all the 

Witnesses for the prosecution have been examined is illegal. 

55 '^-V 
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Act X, 
1882. 


When an accused person has been discharged by a Subordinate Ma¬ 


gistrate under section 215 of the Code of Crimi¬ 
nal Procedure, and the Magistrate of the district, 
after calling for the proceedings, considers that the 
order of discharge was improper, the proper course 
for the Magistrate of the district to adopt is to refer 
the proceedings for the orders of the High Court, and not to order a new 
trial by another Subordinate Magistrate. 


Imperatrix v. Gow- 
dapa Bin Venku- 
gowda, 2 I. L. R. 
Bom. 534. 


Of five witnesses cited for the prosecution, only three were examined by 

Proceedings of 22nd 2nd clasa Magistrate who, thereupon diaoharged 

« . 1Q __ q „ . the prisoners on their trial for criminal breach of 
reo. 1870 . o mad. trust. Held, that Buch discharge without hearing 
Rep. Rul. 5. all the witnesses was irregular, but the High Court 

was not disposed to interfere on that ground alone. 


as. 478 . Where under section 171 of the Criminal Procedure Code (Act XXV 
_ , of 1861) a case is sent up for investigation by a 

Reg. v. Pandurang Magistrate, it is competent for such Magistrate to 
Mayral & Ramkrish- discharge the accused, under section 225 if, in his 
na Hari, 5 Bom. Rep. opinion, the evidence against the accused is not 
Crown Cases, 41. sufficient to warrant their committal to the Session 

Court. 


s.s. sn 

2S7. Act 
X., Uvi. 


A Magistrate proceeding under Chapter XVII (warrant cases) of the 
tv^miiroma Code (Act X of 1872) must examine all the witnesses 

‘ , _ r . * named by the prosecution and summoned by the 

ker, accused. Weir, ^^4. 

295. When proceeding under Chapter XV (prelimi- 

nary enquiry in committable cases) he should ordinarily examine all such 
witnesses. Section 362, clause 2 prescribes the course which may be taken 
by a' Magistrate before, and not after the issue of summons; and is there¬ 
fore inapplicable, when a Magistrate proceeding under Chapter XVII has 
actually summoned witnesses. 


A Magistrate who finds he has not jurisdiction to try a case, cannot 

Actxl' . « r rt *vw»fa discharge the accused under section 215, but should 

18'2. mumsami OS O ■ rmrlor SAnlinn rtrimirm.l "Pmp.Afli'ivA 

Weir, 296. 


proceed under section 45, Criminal Procedure Code 
(Act X of 1872). 


Where an accused person has been improperly discharged under sec- 

f-fv* nf oQfV. tion 215, a warrant for his re-arrest cannot be issued, 

^oceedmgs of 29th until the Hi h Court ^ Bet aside the order of 

Oct., 1880. Weir, 297. discharge. 

An accused having been discharged after a full enquiry before a com- 
* Jeebunkisto Roy v. P etent Court, is entitled to the benefit of such dis¬ 
avow nu nn/ i Af . na« charge, unless some further evidence is disclosed. 
1 AT t® rial/, mo? Consequently an order made by a District Judge 
10 l. if. n» uaic. directing a further enquiry to be held under sec¬ 

tion 437 of the Criminal Procedure Code (Act X of 1882), in a case where 
a Magistrate had discharged the accused under section 258, was not war- 



•o'*- . DISMISSAL,... ,4$j^ 

* ranted by law,when there had been a full enquiry by a competent Court, 
and when no further evidence was disclosed, such order being based merely 
upon the ground that, in the opinion of the District Judge, the evidence 
' recorded was sufficient for the convictioft of the accused. * 


DISMISSAL. 

Where an accused, for having repaired a public road without having 


Reg. v. Bholanath 
Banerjee, 7 S. W. R. 
Or. R. 31. 


previously asked for leave to repair it, was, on a 
simple petition, charged with having obstructed the 
road, and the complainant never appeared, Held, 
that the Deputy Magistrate ought to have dismissed 
the complaint. 

The Deputy Magistrate did not act illegally in dismissing a case when 
Reg V Ohundrai ^e complainant did not appear on the day fixed. 

Sikdar. 3 S. W. R. 

Or. R. 36. 


A Magistrate cannot dismiss a complaint without first examining the 

p- v TTarrakrhr ,nd complainant. An enquiry by the police into com- 
Reg. V. Marr plaints falling under Chapter XIV of the Code of 

Nowlaka, 8 S. W. R. Criminal Procedure (Act XXV of 1801) is not 
Or. R. 12. warranted by law. 


In this case the complainants preferred a charge against the accused 


Reg. ▼. Abdul Biswas, 


under sections 143 and 342 of the Indian Penal Code, 


for wrongfully and unlawfully confining them. The. 
f B. L. R. 8 note. case was re f erre d on the 13th December by the Ma¬ 
gistrate of Jessore to the Deputy Magistrate of that place, who on that day 
ordered that recognizances -should he taken from the parties, and fixed 23rd 
December for the trial of the case. The complainants being absent on the 
23rd December, the Deputy Magistrate struck off the case, and discharged 
the defendants. Subsequently the complainants applied to the Magistrate, 
praying that their evidence might be heard, and the case tried, whereupon 
the Magistrate called for an explanation from the Deputy Magistrate, and 
referred the case to the High Court, stating that the order was an erroneous 
order, for, the case being triable under Chapter XIV, the Deputy Magistrate 
should have forfeited complainant’s recognizances, but should not have dis¬ 
missed the case. 


On the above grounds, he recommended that the Deputy Magistrate 
should be directed to rc-hear the cause. The Deputy Magistrate, in sub¬ 
mitting an explanation to the Magistrate, stated that the defendants were 
charged with offences under sections 143 and 312, Indian Penal Code. 
Though the offence under section 342 is punishable with imprisonment 
exceeding six months, the offence under section 143 is punishable with im¬ 
prisonment not exceeding six months, and for which a summons may 
ordinarily be issued; and that upon the day appointed for the appearance 





fee s. 

156, Ac* 
X., 1S8S. 
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of the accused person, the complainant did not appear, and ^e witnesses ‘X 
also not being present, the case was struck off. , ,.,,^ , 4 

Hobhoue®, J. (after stating ,the facts briefly):—It is, said, that the ■ 
Deputy Magistrate should rather have estreated the complainants recpgpir 
zanees. We suppose it is meant to be said that he should, by this wiy.orTby ,, 
some other, have compelled the complainant and his witnesses to come into 1 
Court, and should then have proceeded with and concluded the trial. But 
if a complainant and his witnesses do not attend on the day fixed for the 
trial, the order of the Magistrate, discharging the accused, even if it be hot 
warranted by the Procedure Code, is certainly not an order with which we 
should think it right to interfere under the extraordinary power of revision 
given to us. We think the order may stand. 

Loch, J.:—The reference appears to me to be unnecessary. There has 
been no trial. The accused was simply discharged because the complainant 
and his witnesses were not in attendance on the day fixed for the trial, and 
the order made by the Deputy Magistrate does not appear to be illegal. He 
might, it is true, have estreated the recognizances of the complainant and 
his witnesses. The record may he returned. 


When a charge is dismissed by a Subordinate Magistrate without en- 
D .. „ quirv, a Magistrate has no power, under section 435 

T <‘f Act VITI of 180ft to order a trial before another 

® jrP’, > Magistrate, but can only order a commitment to the 

14 S. W. R. Cr. R. 8 . Court of Session. 


55. 


Chap. 

XX, AH 

x - 18R * Reg. v. 


Chose & others, 11 
S. W. R. Cr. R. 56. 


A Magistrate ought to hear evidence in support of a charge before dis- 
Reg. V. Kalicharan “dssing the complaint. A bare assertion by an ac- 
Misser *7 ft" T R An cused, charged with committing theft, of a proprie- 
’ P* tary right in the alleged stolen property, is no reason 

for a Magistrate to refuse to entertain the charge of 
theft. 

A Magistrate was held to have acted rightly in dismissing a complaint 
Khettronath UU(lcr section 17 of Act TX of 1868 (Certificate Act) 
because there was no evidence that the names of the 
accused were included in the list mentioned in sec¬ 
tion 17. Tn prosecutions under this Act, a Magis¬ 
trate must proceed in the manner laid down in Chapter XV of the Code of 
Criminal Procedure, and must require proof of all the facts which go to 
constitute the oifence. 

The Deputy Magistrate adjourned the case to the 21st on which day 

Reg v Ramnarain * ie or ‘l° re<l ^ ie caso to he dismissed for non-atten- 
nvinno q a m Tj dance of the complainant; but on the following day 
ose, » . . ij . cancelled that order, and revived the case on the 

' ground on his having dismissed it by mistake in 

ignorance of the complainant having petitioned for an adjournment by 
reason of sickness. The Magistrate on appeal reversed the order r of the 
Deputy Magistrate as the order of the Deputy Magistrate was manifestly ■■■ 
wrong, the High Court set aside the whole of the proceedings and restored 
the case to the position in which it stood before the 21st. , ', . 



DISMISSAL. 


m 


• Gloyba, J. i-— -The Deputy Magistrate’s order of the 18th of 
Mait w Hha»o>ia>{ dismissinf? the complaint, under section 259 of the, 1W1 
1 ’ a f~ Criminal Procedure Code is clearly illegal. The 

SUtnran S outers, 7 charge made was one of criminal misappropriation 
B. I*. &. 9 note. in which the Deputy Magistrate exercised the dis- 

cretion allowed him hy section 248 of the Code, and issued a summons, in the 
first instance, against the persons complained against, instead of a warrant. 

But the mere fact of a summons having been issued, did not bring the case 
within the purview of Chapter XV of the Code, or allow the Deputy Ma¬ 
gistrate to dismiss the complaint under section 259, because the complain¬ 
ants do not appear on the day appointed. The ease remained subject to 
the rules laid down in Chapter XIV of the Code, and there is no provision 
in that Chapter for the dismissal of complaints on account of non-attend¬ 
ance of complainants. The Deputy Magistrate’s order is therefore quashed, 
and the charge will be proceeded with in the usual course. 


The facts of this case were as follows :—One Dhan C’liang, on the 18th 

Reg. v. Bidoo Ghose, M.-irdi^ co.'ii.lamwl at the Chattak police station, 
J* ’ that Bidu Chose, Sheikh Adil, and others, had 

* ®* "• "* 9 note, 12 wrongfully confined his relative Loclian Chang for 
. W. R. Or. R. 27. , the purpose of extorting money. 


The police entered the case under section 812, and though they report¬ 
ed it true, sent it up in B. form, as they said it was not proved. 

On April 1st, the acting Magistrate, Mr. Peterson, ordered the papers 
to he filed, hut on April 2nd, Loclian Chang himself presented a petition, 
stating that he had been confined in various places to make him pay his 
rent, and having been released by the police, now brought a charge under 
sections 842 and 347. The police reports were examined, and on April Oth, 
the deposition on oath of Loclian was taken, and summonses on live men, 
named Bidu, Mathan, Naru, Adil, and Bipari, were issued, and April 10th 
was fixed for the trial. On that day all the parties being present, the ease 
was made over to the Deputy Magistrate, who, on the 17th and 19th, took 
the evidence of the prosecutor and his witnesses : and on the 19tli holding 
the accused to bail, postponed the case till May 10th for the evidence of 
two persons whose evidence was considered necessary by the Court. 

On May 13th he dismissed the case, and discharged the accused, be¬ 
cause the complainant was not present. On that same day (May 13th) the 
complainant, Loclian Chang applied to the Joint-Magistrate (who was in 
charge of the current duties of the Judge’s office) stating that he had been 
present all day, in the Deputy Magistrate’s office, ami that not his name, 
but that of Dhan Chang (the original informant at the police station) had 
been called out, and because lie had not answered it, the case had been 
dismissed. 


The Sessions Judge of Sylhet, who referred the case, considered there 
were three illegalities at least in the Deputy Magistrate’s proceedings :— 

(1) He had no power to dismiss, in default of prosecution, a charge 
laid under section 847. 

(2) Having taken the evidence of a prosecutor, and postponed the ease 
for the evidence of other parties to a future date, he had no power to dis- 
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% ' , , r - p ' , ’■ *» v * \ *. t ' 

; ,mias any case h* default of prosecution, the prosecutor having given ids ' 
evidence in the presence of the accused, and having produced his witnesses, ^ 
: idle case should then have been decided on its merits. ".. ’ /; \\ 

' o ■'f ■;* ; 

( 8 ) The prosecutor’s name entered on the fly-leaf of the case was Bha4' 
Chang, the actual prosecutor was Lochan Chong, and Lochan’s name Qugbjjj 
to have been cried not Dhan’s. In the matter of calling the names, the 
Judge stated that he fully believed Lochan’s story, as it is corroborated by 1 
his subsequent behaviour and by the record. Under these circumstances 
he referred the case to the High Court, under section 434 in order that the 
Deputy Magistrate’s order of dismissal might be quashed. 

The irregular proceedings of the Deputy Magistrate, in delaying the 
examination of the witnesses from April 16th to 16th were also noticed. 

The judgment of the High Court was delivered by Jackson, J.: —“ We 
agree with the Magistrate and the Sessions Judge. We quash the order of 
the Deputy Magistrate, dismissing the complaint for default, and direct that 
he proceed therewith according to law. 



g s m A. charged B. before a Magistrate for wrongful confinement of her 
soo/joi’ . brother. Previous to the petition to the Magistrate, 

a^x . DulaJ 1 Bewa v. Bhu- c } iar g e had been investigated by the police, and 
ban Shaha, 3 B. L. R. reported to be false. The Magistrate, without re- 
A. Or 53. cording the complaint under section 66 of the Code 

of Criminal Procedure, (Act XXV of 1861) sent for the police papers, and 
under section 180 of the same Code dismissed the case. Held, that the 
proceedings were illegal, that the Magistrate was bound, under section 66 
of the Code of Criminal Procedure, to record the examination of the com¬ 
plainant before he could, under section 180 dismiss the complaint. 


A Magistrate is not authorized to dismiss a case because he finds, in 
_ , _ , Tr course of investigation, that the facts disclose an 

Degumber Paul v. 0 jj ence other than, or in addition to, that complained 
Kally Doss Dutt, 8 S. G f; but is bound to adjudicate on the original 
W. R. Or. R. 82. charge. 


In a case falling under Chapter XIV of the Code of Criminal Procedure 
(Act XXV of 1861) a Deputy Magistrate has no 
power to dismiss a complaint on account of the non- 
attendance of complainant, even if a summons, in¬ 
stead of a warrant is issued in the first instance re¬ 
quiring the attendance of the complainant. 


See ii tw 

^j’-Nundlall Sootrodhor 
▼. Bhagirutty Soo- 
tran & others, 10 S. 
W. R. Or. R. 31. 


Held by Lock, J.—that a Magistrate has no authority to order a police 
«ha\x Pane enquiry in a case under Chapter XIV of the Code 
onan, wase q£ Criminal p r0C edure (Act XXV of 1861). Held, 

by Glover, J.—(dissenting) that a Magistrate may 
order a police enquiry into any offence punishable 
under the Penal Code. Held by both Judges, that the High Court cannot 
interfere under section 434 of the Code of Criminal Procedure in a case in 
which a Magistrate dismisses a complaint under section 67 of that Code. * 


See now 

a. a is*. _ 

SOS, Art Fokto 

X * 188 of; 10 8. W. R. Cr. 
R. 49. 



DISMISSAL. 


48 **' 




i 


* fc"5» Sessions Judge, in referring a case under section 434 of the Code 'hfcfiHf 
iB&tOOl fftuhyo r. Criminal Procedure (Act XXV o$1861) should Btatd im - 
Bhturloo Ohowkeedar rea *? n8 of his *>r the reference, and not merely 
At VtttiAmi 1A n w n 8end up the reasons which may have been left by his 
a > * * * predecessor. A Magistrate has a discretion under 

, section 67 of the Criminal Procedure Code, to diarmoa 

a complaint at once, and is under no obligation to go further. 


A Magistrate may dismiss a complaint, under the provisions of section 
Beelash v. Makroo ?? of the Code of Criminal Procedure (Act XXV of V\££ 
10 8 W ft. Or ft fil * before issuing a summons for the attendance 

A n ou t n ovik* of the accused; but when all the parties are in 
». u. a a. h. a. o.n.io. attendance, he is bound to follow the procedure laid 
down in sections 266 and 266, and cannot dismiss the complaint without 
hearing the evidence. 


Per Glover, J.:—Where the Criminal Procedure Code (Act XXV of * * »». 

Isserchunfer Chose *861) makes it necessary for a Magistrate before 253 ?a*, 

V. Peari Mohun Palit, di ™f J K a ^ ar ^ e to examine both the complain- * • 188i - 
ifiit W R (1 p ' ant and his witnesses, it supposes that there has 
lu 0. W. ft «r. K. os#, been already a primd facie case made out; and where 
the complainant makes out such a primd facie case, the Magistrate is bound 
first to examine all the complainant’s witnesses before dismissing the 
charge; but in a case where there is clearly no primd facie case established, 
the Magistrate is justified in acting under section 67 of the Code of Crimi¬ 
nal Procedure and in dismissing the case at once. 


Section 193 of the Code of Criminal Procedure (Act XXV % of 1861) ap- 

llshore Sahai v P^ eB a * 80 cases under Chapter XV of that Code, * 
__ . and a Magistrate cannot dispose of a case under that 

16 8 Chapter without examining the witnesses called for 
W. R. Or. R. 48. tlie prosecution. 

The Deputy Magistrate’s order dismissing a case for default (after re- 
Mahomed Alum v. P oate( l unnecessary adjournments and after the ac- 
fiVipilrh Alril fa others cused was put 011 his defence) upon a day to which 

16 S W R Or R 58* ?° legal ad i oun,ment was made, was set aside as 

illegal. 

The High Court declined to interfere in four cases of dismissal by the* 
1. Mahomed Jan V. Magistrate and Deputy Magistrate referred by the * 

Judge— the first because the Judge considered that 
mere persistence in demand of rent did not amount 
to trespass justifying the right of private defence as 
held by the Magistrate— the second , because the 
Judge considered that the Magistrate’s reasons, vis., 
( 1 ) want of explanation of the cause of complain¬ 
ant’s presence on the spot where the alleged assault 
was committed, ( 2 ) want of explanation of delay in 
.. .. making complaint, and (3) want of material evi- 

** * 8 j dence in the shape of bruises, were not sufficient in 

V. Anund Mohun J aw to Justify a summary dismissal —the third be- 


Khadi Sheikh. 

2. Hurnath De 
Khashkhil v. Joygo- 
pal De Sarkar. 

3. Hurischandra 
Das ▼. Bolai Audhi- 
oaree. 



8.8.247, 
259, Act 
I X, 18(12. 


8 . 247 , 
,-i~- Act X, 
■ 1882 . 


432 

? $|Moomdar, 16 
R Or. R. 65. 
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cause the Judge considered that the inere assertion 
%, of a claim to land by the accused did riot justify the 
dismissal of the criminal charge as to theft of its 
produce, and that the Deputy Magistrate should be directed to hold a pro¬ 
per enquiry and dispose of the case after recording evidence j and the fourth* 
because the Judge considered that delay in making complaint was not of 
itself a legal ground for dismissal, particularly where an explanation of the, * 
delay is tendered. v. 

After complainant’s preliminary examination, the case was referred to 
Bullee Singh v. the P°hce for report, and complainant had notice to 

appear on 6th November to hear the report. On 
31st October, the Assistant Magistrate dismissed the 
case upon the report qf the police officer without 
giving complainant, an opportunity to show cause. 
His order was set aside by the High Court, and he 


Eanai Chowdhree & 
others, 17 S. W. R. 
Cr. R. 2. 
against the dismissal. 


directed to conform to Circular 5A. dated September 1868. 

In this case the Court declined to say that as a matter of law, the 
Shibn Maniee v. Ma^trate acted illegally in calling.upon i complain- 
„ , lur v • ant to produce proof ex parte, to justify the issue of . 
Nosnee mookerjee, p,. ocess and upon default of such proof in dismiss- 
17 S. W. R. Cr. R. 3. ing the charge. 

Where a Magistrate dismissed a complaint m default, under section 259, 

ft am churn Dev v Oo<le of Criminal Procedure (Act XXV of 1861), 

.. . _ J and fined the complainant under section 270, the 

Sheikh Jannu, 17 S. ft ne was remitted and ordered to be refunded. 

W. R. Cr. R. o. 

The Deputy Magistrate censured for his precipitancy in dismissing a * 
. p * ri1 c. comp]uint of a deliberate attempt at extortion, sup-. 
JBnim ported as it was by evidence on the record. The. 

others v. Bipmessur p 1 .j H()ners i )llv ing been acquitted, the Court passed no $ 
Putnaik, 17 S. W. R. further order regarding the case. 

Cr. R. 7. 

In a case in which the servant of an Indigo Planter preferred a charge 
against certain parties for cutting and carrying away 
indigo crop which was in his charge, the Joint- 
Magistrate dismissed the charge on the ground that 
a more responsible servant ought to have laid the 
complaint. Held, that the Joint-Magistrate ought 
to have tried the case. 


► Boodhoo Roy v. 
Ramdyal Singh & 
others, 18 S. W. R. 
Or. R. 55. 


Where the Magistrate dismissed a case in the exercise of a judicial 
#_ _ g. .. discretion, such dismissal, by section 212, Act X of 

Sagram J.U ;, pe - ^ 72 , has the effect of an acquittal of the accused 
tioner, 19 S. W.R. Or. person. The Court has no jurisdiction to interfere' , 
R. 52. with the acqu&tal of an accused person, except the 

application be made either by Government, or under the sanction of Govern-, 
ment. ■> , 







DISMISSAL. 4 $5 

, - ; , , i ' • 4' ■ 

Ail order for dismissal under section 124 of Act IV of 1877 (Presidency 
Empress i. Thomp- Ma g istrate,s Ac *>) does not operate as an acquittal. 

son, & I. L. R. Gala ** 

623; 8.0.8 G. L.R.106. 

All prosecutors whose^harges are dismissed by the Presidency Magis- 
Empress y Dinonath *rate,'are affected by the order of discharge, and are, 

Roy, 8 I. L. R. Calc. 

166; S. 0.10 0. L. R. 

190. 


therefore, entitled under section 170 of the Presi¬ 
dency Magistrate’s Act to obtain copies of the order 
made by, and of the depositions taken before, the 
Magistrate. 


A charge of burglary and theft having been preferred against two 

Bivoii Bhag ttt An- persons, the Magistrate, before whom the charge 

pellant in re, 4 0. L. wa l la i?’ after c01u P a J’ in l th 1 e of complaint 

’ with the papers submitted to him by the police, 

“■ who had made an enquiry and reported the charge 

to be false, directed, without having taken the examination of the com¬ 
plainant, that the case, should be struck out, and that proceedings should be 
instituted against the complaint under section 182 of the Indian Penal 
Code. Proceedings were accordingly taken, and the complainant was ulti¬ 
mately tried and found guilty of an offence under section 211. 

Held, on appeal, that the proceedings had been irregular, and should 
be quashed; that the Magistrate should*be directed to re-open the enquiry 
into the charge of burglary and theft, first examining the complainant; 
and that, if after such examination, he should be of opinion that the charge 
was false, the appellant might be proceeded against under section 211 of 
the Penal Code. 


A charge of theft was preferred by the petitioner on the 

1878 before the police, who 


7th October 

Shnilrb Frad Ali v ro/c ueiore me police, who thereupon instituted 

__ .. . _... * enquiries, which subsequently resulted in their find- 

rjusiimnnissa ISiDi, 4 j n g the charge unproved. Meanwhile, on the 15th 
C. L. R. 0.34. October, the charge was repeated in a complaint 

before the Magistrate of the District, who directed the complainant and his 
witnesses to attend on a particular day, but subsequently, without having 
examined them or the complainant, referred the matter to the Sub-Deputy 
Magistrate. That officer having reported the charge to be false, the Magis¬ 
trate, on the 9th November, wrote upon the police report, which had mean¬ 
while, on the 9th October, been submitted to him, the following direction, 
viz., “shew as false.” On the 19th November a counter-prosecution under 
sections 211, 182, and 500 of the Penal Code was sanctioned, and* eventually 
on the 22nd May 1879 resulted in the petitioner being convicted. 'VKkile 
the counter-proseeution was pending, the petitioner on the 22in’ Proce- 
applied to the Magistrate to proceed with his complaint accordi 1 * 
but was informed that his complaint was dismissed. On the fo* ,. . , 

the Magistrate recorded the following order: “ Dismissed i, lsmis 
with my decision in the police report under section 147 of ^ 8 
Procedure Code ” (Act X of 1872). 

'Held, tEffiphe complaint had been improperly dismiss' 


ts stated in 


- v - ’ r-r- j -; 

Order of tkSfplgistrate, dated 23rd April 1879, must be sv' 
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3htp. 

ZXL, 

ictX., 

ms. 


>.£44, 
> . Ac* 
1383. 


I 2H3, 
lot X^ 
1883. 


. 8 , 

W, 
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*a.w? The words ** dismissed without inquiry ” in section 485 of the Code of 
Moolchun in re 3 Criminal Procedure (Act XXV of 1861) refer to a 
..is&a! » m p Ran ah complaint which,a Magistrate; under section 67 of 
261 ** that Code, has dismissed without malting the in- 

, 0 * quiry he is empowered tp make under section 180. 

Cases instituted and tried under Chapter XIV* of the Criminal Procedure 
_ Code, cannot be struck off the file at the request of 

Reg. v. Jugroop the complainant, or for want of prosecution on his 
Ugrabee & others, 3 part. The Magistrate must proceed in such cases 
N. W. P. Rep. AH. in the manner prescribed by that Chapter, notwith- 
341. standing the complainant may desire to withdraw 

his complaint. 

Where a complainant is required to pay fees for summoning witnesses 

ifAranniii v Mnnanna under section 301 of the Code of Criminal Procedure 
JBLorapuiu v. JYLonappa (ActXof 1872 ) aud fails to do so, the Magistrate 

® ^ must deal with the case on the evidence before him, 

j«&d. I®®* and is not justified in dismissing the complaint un¬ 

der section 205 of that Code. 

A warrant case of a nature not compoundable under section 214 of the 
P TWamn kr Indian Penal Code was “ dismissed ” on the parties 
_ *’ ‘ ITT coming to an amicable settlement. Held, that the 

eoriisneKJiar, 1 1. L. « dismissal ” was equivalent to a discharge under 
R. Bom. 64. section 215 of the Code of Criminal Procedure (Act 

X of 1872), and the composition did not affect the revival of the prosecution, 
if that should otherwise be thought necessary or expedient. 

A person made a complaint to the police that the accused had enticed 
- . . t^oyt „ away his wife (a non-cognizable offence) and com- 

k t t mitted theft (a cognizable offence). The police en- 

Sniaapa, o I. L. K. q U i red into the latter offence only ; and, finding no 

Bom. 405. primd facie case made out, reported to that effect to 

a Magistrate, who directed that that offence be expunged from the list of 
reported offences. Held, that, under the circumstances there had been no 
dismissal of the complaint in respect of the former offence ; and that there 
was no bar to the complaint into that offence being taken and proceeded 
with. 

A Magistrate is bound at least to examine a complainant before he can 
Rangasawmi Goun- exercise the discretionary power to issue process or 
. „ «. dismiss the complaint which is given to him by 

» 7 flu a section 67 of the Code of Criminal Procedure (Act 

° ^en & other., 4 XXVof 1801). 

Wheft 162 - 

Bagram J al of a complaint under section 269 of the Criminal Procedure 

tioner, 19 S.W, of 1st ? od f (Act of 18<!1 > ™™equenceofi>on-at- 
_ . tendance of the complainant, the order of dismissal 

K. W. . BH&a. Jiaving been passed before the trial conamenced. 

application be ma amounts to a discharge without trial, and does not 
meat. from being again Referred, 


3.303, 
tot X, 
1883/ 


S.S47, 
Act X, 
1883. 
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0 '■ J. * 

has no power to dismiss a charge of criminal* 

Proceedtagrof ^ "miraroropriation rnrier section 408 of the Penal ‘ 

* , “ 1 '' j«T Code tor ^on-appearance of the complainant under j 

in.arch 1869, 4 Mad, section 259 of the Code of Criminal Procedure (Act 
Rep. Ruh 41> ' f XXV of 1861). That section only applies to cases 

which fsjl within Chapter XV of the Criminal Procedure Code. 

Whftrjfl t he Sub-Magistrate dismissed a charge of theft without enquiry, 

_ 117 * 1 . held that the District Magistrate might institute a 

JunfumT 5 Mad. frCBk “1™')’ into tk0 com P kint - 

Rep. RuL 31. 

Sanction was given by the Magistrate, for the institution of criminal 
Proceedings of 9th proceedings against the defendant, for having made 
t iorfi e w h a false charge against the complainant. The Magis- 
Jan. 1871) 6 aim. ^. ra ^.p dismissed the complaint, on the ground that the 
Rep. Rul. 15. complainant had taken no step to prosecute for three 

months after the sanction was obtained. Held, that the Magistrate had 
power to dismiss the complaint. 

Section 270 of the Code of Criminal Procedure, applies only when a 
_ - 0i . complaint of an offence, triable under Chapter XV of J 

Proceedinga of 21st ^ A xxv of 1S61) u ai smiss ed. 

Dec. 1871, 6 Mad. v 

Rep. Rul. 49. 

A Court of Session has power to direct a Magistrate to enquire into a 
10*1. complaint dismissed by liin* under section 67 of the 
Proceedings Of 19th old g 0(lc o{ Crimhial -procedure (Act XXY of 1861) 

March 1873, 7 Mad. or y ie corresponding section 147 of the present Code 
Rep. Rul. 16. (Act X of 18721. A District Magistrate is not bound 

to forward to the High Court the objections of his Assistant to an order of 
the Session Court. 

A complaint was dismissed because the complainant did not appear on 
•» a- the day to which the hearing had* been adjourned. 

Proceedings 01 «tn rpp e or ffer of adjournment was not made in the 

Feb., 1875. 8 Mad. 


S. 5« 
Tf 

IPS. 1 ’* 


Rep. Rnl. 6. 


presence and hearing of the parties. Held, that the 
order of dismissal was illegal. 


4 


A Magistrate having before him a police report submitted under the s.s.ts 
w provisions of section 117 of the Code (X of 1872), 

Proceedings of 5th may determine as he thinks expedient, either to take 
Feb.. 1878. Weir, no further steps, or to entertain the complaint under 1 * 

ggg ** ' section 141 or 147 of the Code of Criminal Proce¬ 

dure. 

A complaint made in the form of a police report, may be dismissed 
. « without examining witnesses, if the facts stated in 
Proceedings of 24tn re p 01 ^ constitute no offence. 

July, 1875. Weir, 

263 . * 
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When a complaint has been dismissed hy a Magistrate trader sect! oft 
Proceedings of m 14 J 

imp. « « « w . entertain the sam$ complaint without an order iron* 

«^T Cn ' weir * some one of the authorities mentioned in section 

269. 298. 

' 1 A District Magistrate has no power to order the re-entertainment of a 

Narayanasami Aiyan complaint dismissed for non-appearance of the com- 

y v. J&naki Ammal. 

Weir, 282. 

When a complainant failed to appear on a date to which a trial had 


JU * * , , 

plainant by a Subordinate Magistrate. 


Proceedings of 6th 
Nov., 1874. Weir, 
283. 


n 

* ** 

ASM. 
t. Act 

i, 1882. 


been adjourned to secure attendance of defence wit¬ 
nesses, and the Magistrate dismissed the complaint: 
it was held, that the discretion vested in the Magis¬ 
trate by the section had been misapplied. 

Dismissal in section 209, (Act |X of 1872) includes acquittal, and has 

Proceedings of 3rd " ot necessarily meaning of discharge. 

_ Yq Q 1 6 — . A Magistrate who discharges a case finding the 
June, 1881. weir, gauged not guilty, must record a judgment of ac- 
289. quittal under section 211, and if he further finds the 

charge frivolous or vexatious, he may, in dismissing it and acquitting 
the accused, award compensation. 

A dismissal of a complaint when the proceedings have been substan- 
i.24?, — ,. tially so irregular as to amount to no trial, will not 

cti., Proceedings of 17th ate by ^tue of section 212, (Act X of 1872) 
* August, 1875. Weir, as an acqu ittal. 

291. 

When a complainant fails to pay the fees for summoning witnesses, it 

Criminal Revision is "Ot .competent to a Magistrate to dismss the 
fi83i.’« « piQoo complaint for default of appearance on the part of the 

* ‘ w 8 - 8 ’ *** 01 complainant (section 205, Criminal Procedure Code). 

Weir, 361. The Magistrate must proceed to deal with the case on 

if the evidence he may have before him. 


S.i 

2M 

24 


>, •»% 


A Magistrate is 

Oovinda Dass v. Du- 
1411 Dass A others, 
10 l L R. Calc. 67 


4 


not competent to pass an order of dismissal or dis¬ 
charge, in consequence of the absence of the com¬ 
plainant, in warrant cases not coming within section 
259 of the Code of Criminal Procedure (Act X of 
1882),’ except in cases coming within the last clause 
of section 253 of the same Code. 


• *. ( 


8 . 0.43 0. L.R.408 

A case been transferred from the file of one Magistrate to that 

Rnlnfl.nfl.tli Be- ano ^her, was on the day fixed, called on for hear- 

r^ZT 8 ® 8, n ?• •" \ ing, but the complainant not appearing, the case was 

in dismissed under section 247 of the Criminal Proce- 
tt, 13 0. L. R. 303. dure Code (Act X of 1882). It appeared that the 
complainant and his witnesses though not in attendance in the Magistrate’s 
Court, were present in anot*he%Court in the same Court-house being under the 
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>*/ 1 

i on that his ease had been transferred to the Magistrate of that Court, 

luek^fcat the complainant haring been present in the Court-house, the pro- 
of section 247 of the Code hacLbeen improperly applied. 

'j * ii—■■■ — 


DISPUTES REGARDING IMMOVEABLE PROPERTY. 


In a case under 
Reg. v. Bullub Kant 
Bhuttachaijee ft 
others,+11 S. W. R. 
Or. R. 36; S. 0.7 B. 
L. R. 324 note. 


1 .4*. 
A<-t X,, 
HM, 




* 


section 318 of the Code of Criminal Procedure (Act 
XXV of 1861) a Magistrate need not summon wit¬ 
nesses, but may proceed on investigations conducted 
by the District Police, if he considers that they show 
that a breach of the peace is likely to occur. 

In proceedings under Chapter XX of the Code 
of Criminal Procedure, a Magistrate should not hold 
a lengthened and protracted investigation, but should 
make a speedy and summary enquiry into the fact of possession, and pass 
with as little delay as possible, an order declaring the party whom he finds 
in possession entitled to retain it, until ousted by due course of law. 

There are no “ general powers ” in any law which authorize a Magis- * u*. 

Reg v Semendra- * ra ^ e * sstie or ^ ers > directing that a party shall be 

*m 0 * __ a a m kept in peaceable possession of land. Such orders 
fl - were, therefore, cancelled as without warrant of law, 

R. Ur. n. »U. the procedure prescribed in section 318 of the Code 

of Criminal Procedure (Act XXV of 1861) not having been observed. 

A Magistrate may direct a Deputy Magistral, vested with the full 
Reg v Juggobun- P° wers a Magistrate, to pass proper orders in a W. ’ 

m a** **«,, case of disputed possession of land derided by hint- 

® under section 318, Code of Criminal Procedure (Act 
other, 3 8. W. R. Or. XXV of 1861), but he cannot withdraw tli6 case 
53. from the file of the Deputy Magistrate, and, insti¬ 

tuting a fresh one, dispose of it himself. 

Where two parties have a dispute before a Magistrate, as to the right to rii**. 

v ntinm the USf * of water which the party complained against Actx, 

inst w n th- b * had embanked, the Magistrate should proceed under 

lo o. W. »• ur. A. . chapter XXII and not as for a nuisance under Chap¬ 

ter XX of Code of Criminal Procedure (Act XXV of 1861). 

Under section 318 of the Code of Criminal Procedure (Act XXV of 
Ref. V. Mussamut a Magistrate can only try the question of 

Imam Bandee, 7 S. 

W.R. Or. R. 26. 


hit's. 


*s 141, 
Act X 
1B8S. 


possession, without reference to the right of posses¬ 
sion. 


Under Act XXV of 1861, section 318,' the Magistrate, if satisfied that 
a dispute concerning land is likely to result in a 
breach of the peace, shall record a “ proceeding ” 
stating the grounds of his being so satisfied. This 
proceeding should show on the face of it, that there 
are reasonable grounds for apprehending a breach of 


, Reg. ▼. Omirto Nath 
JUA & others, 1 Ind. 
Jut. N. S. 399 ; 8.0. 
6 8. W.R, Or, R. 61. 


P us, 

Act X, 
1189. 



Ih^on 


8.145, 
Act X., 
1883. 




Act X, 
185%. 
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the peace. Under this section, the question of title is excludeu 
Magistrate is equally prohibited from grounding a primd facie case 51 ' ^ 
session on the title shown in evidence by either party. He should co*&g 
himself to ascertain what was the subject of the dispute, and the quests 
of the possession. . * ' ^ 

A Magistrate is quite justified in preventing a person froril entering* H 
Reg v Saadut u P on hi the possession of another. > ; <?* 

Khan, 3 S. W. R. Cr. 

R. 19. 

A Deputy Magistrate’s order awarding absolute possession of the land ' 
Poo- v o flffpr to the plaintiff was quashed because theTDeputy 

Magistrate was bound, under section 318 of the Code 
Mahomed, 1 S. W. R. c £ Criminal Procedure (Act XXV of 1861) to enquire 
Cr. R. 25, into the fact of possession and decide accordingly, 

and according to his own statement, the possession was found in the defen¬ 
dant ; and because the plaintiff only claimed a right of way over the land, 
and not the possession of it. 

Where A. is in actual peaceable possession of land, B.’s attempt to 

_ _ , .. recover possession of it by force is an illegal act 

Reg. v_Sachee alias whioll A has ., rij?ht to resist . If B> uses f ° rce in 

Sochee Boler, 7 S- W. curr ying out his attempt, A. has a right to oppose 
R. Cr. R. 112. force to force, and to inflict upon B. such injury as 

is necessary to compel him to desist. 

Before passing an order in a ease of disputed possession of land, &c., 

_ c . .. the procedure enjoined by section 319 of the Code of 

—Criminal Procedure (Act XXV of 1861) should be 
Roy, 3 ^ Ur, carHed out . 

R. 9. >- 

In a ease of dispute concerning a right of way, the Magistrate, instead 

. , of deciding against the complainant on the ground 
Reg. v. ToyiucKo- 

that he already has another vay of approach to his 
own house, ought to enquire whether or not the new* 
road has been in the use and occupation of the 
so, for how long, and if he holds him to be in such 


if 


8.145. 
Aw 1^ 

1882. 


'■ R. 147, 
AM X, 
18»*2. 

i 


nath Sircar, 2 S. W. 

R. Cr. R. 64. 

complainant, and 

possession to retain him in it, leaving the owner ot the land ^determine 
the question of right to the easement in the Civil Court. ‘”'1 

In cases of disputes concerning the possession of land under section 
„ J FiahoA 318 of the Code of Criminal Procedure (Act XXV of 
Dewa 1861) the Magistrate has no jurisdiction to interfere, % 

Newoz Khan v. &u- un j egs p e i s first satisfied of the existence of a dispute ; 
burunnissa,' 5 B. W. to cause a breach of the peace* 

R. Cr. R. 14. 

A Deputy Magistrate has no jurisdiction under section 820 of the Code 
_ ' v of Criminal Procedure (Act XXV of 1861) to order a 

Sreemu 'O D . w i lic h was once a pathway, but afterwards - 

Rata.sas.na AaucK, p fi Be d up, to be opened out, and a wall to be pulled- ? 

down, which had been built upon ii before any com- 


S. W. R. Cr. R. 67. 
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j Was made about filling up the ditch. Even if he had jurisdiction, no ' 

t,$Ooh order should be passed without legal proof that the ditch and pathway > 
1 Had been open to the use of the public cr of the prosecutor. 

In case of disputed possession of land, the Magistrate should record a u*. 

• the proceedings required by section 318, Code of Cri- ^aT 

’2h 6 ^ W * “in£ Procedure (A°t XXV of 1861) and look to 

Pflttnaer, s. W. R. possession, not to right, i. e., maintaining in posses- 
1 1864, Or. R. 2. sion the party in possession, and forbidding distur¬ 

bance of possession. Magistrates should not take up judicial work on 
Sundays. 

Oral evidence is the principal matter upon which Magistrates can pro- 
Maharamr Qobind- cee( l * n determining a question of possession under 

nath Rai v. Rajah 

lQpi\ ^ 

Ampari Nath Rai, 6 S, } ' 

W. R. Or. R. 79. 

A Magistrate has no authority to restore to possession a person who 
Ramjeebun Doobey has been illegally dispossessed. He must declare the 

V. Luchmonee Dabea. P ar ty ac ^ ua ^ possession, entitled to retain posses- 

p iqra. n*. n s ^ on U1 dil ousted by due course of law, and forbid 
' * » ur. R. a ii disturbance of such possession in the meantime. 

0 . 

When there was a dispute as to the actual possession of land, not be- p 

tween two co-proprietor-,, but between rival rvots i-tx', 

Ramdyal v.Chinta- H( , 1(|j thoti of , lttdclltog tll , wh „i,. 

monee, ». W. n. Ioo4, un ,i er section 311) of the Code of Criminal Procedure 
Or. R. 28. (Act XXV of 1801) the Magistrate ought to have 

settled the dispute as between the ryots. 

Prompt action is generally requisite in oases of dangerous disputes 
Kisheb Ohunder regarding the possession of land. 

Sandyal, petitioner, 6 
S. W.R.Cr.R.4. 

Held, that it would he highly technical and unnecessary to interfere 

mr-_ with a Magistrate’s order under section 318, Code a« x* 

.— of Criminal Procedure (Act XXV of 1861) on the l483 ‘ 

W n fl TtA * *** ? rmin d that the Magistrate had not formally stated * 

W. R. Or. R. 4. ^ that he was satisfied that a dispute likely to induce 

a breach of the peace existed, when obviously the Magistrate had informa¬ 
tion of thut kind before him. 

A Magistrate ought not to interfere, under section 318, Code of Crimi- StS , lu> 

Shams Soondery Do- "if 1 ^oa-Jure (A. t XXV of 1861) with tli P execution 
w Town™* «u_ of a decree of the Civil Court. It called on to m- 

raa * * arai »®» terfere at all, because he is apprehensive of a breaeh 

ner & Oo., 6 S. W. R. of the peaee, he should under section 319 maintain 

Or. R. 10. in possession the person who has boon actually put in 

possession by a 4 decree of the Civil Court. 

57 
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*% )«> In a- case of disputed possession likely to lead to atj^iaeh of tlie peace,, 

CSfr Bajab Amid Nath the Mtahtate, hurtead of 

r. \-7 parties to keep the peace, and deeltmfig to ’interrere * 

W *«***. 4 S- further, U fiund to dispoee■ 

" • “• ® r * **• **• possession under section 818, Criminal^ 

; ’ Code (Act XXV of 1861). 

The omission of a Magistrate to record a proceeding in a <Sase of dii- »>x 

Hanrey r. Brice, 4 S. P»ted pose^eion of laud ia not a mere irridroality te;,? 
_ _ 1 » oe procedure, but renders the whole of th§ Magistrate Ji ? 

W. R. vr. R. 26. proceedings illegal. Where the dispute is as to & 

common boundary between two contiguous estates, the Magistrate, instead^ \ 
of attaching the boundary land, should find for one party or the^otfisr with? . 
reference to the point of possession. - ; 7 

Section 318 of the Code of Criminal Procedure (Act XXV of 1861) does 
Shib Pershad Roy n °t mean that any party who can show in the Civil 
T.Boghoonath Singh, Court a posaession prior to the Magistrate’s award, 

8 1QaA OQR s shall be entitled to have the award set aside, and to * 

S. W. R. 1864, 295. be put in possession, but only that the party out of 

possession must prove title. r y 

A Magistrate has no power to decide a question of possession, undeflf 
«... wi a x, n - u/tTT section 318 (Act XXY of 1861), untu he has recorded 
^ a proceeding, stating the grounds of his being satis¬ 
fied that the dispute for possession is likely to induce 
a breach of the peace. • ■ 


S.HSy 
Act x, 
i m. 


6 . 145 , 
Act X,, 
, 1883 . 


v. Tarini Kant Laho- 
ri, 3 B. L. R. A. Cr. 
76. 

A 


a its. 

Act X. 
1882 . 


A. 0. 57 ; S. C. 11 S. 
W. R. Cr. R. 43. 


am. 

Act X. 
1883 . 


plaintiff in a civil suit brought for confirmation of his possession by 
a declaration of his title to certain land, obtained, 
Jugesa Prakas pending his suit, an order from the Magistrate, under 
Ganguli v. Nilkamul section 318 of the Criminal Procedure Code (Act 
Mookerjee, 3 B. L. R. XXV of 1861) that he should bj^maintained in,, 

possession until ousted by due course of law. T^e 
suit w«xs dismissed, plaintiff failing to prove his title, 
and the defendants then applied to the High Court, 
under section 404 of the Criminal Procedure Code, to set aside thb Magis¬ 
trate’s order and put them in possession. Held, that their proper eourse 
was by a suit in the Civil Court for possession, and the application under 
the Criminal Procedure Code was rejected. wHr- 

A Magistrate before proceeding under section 818 of < the Criminal 
Bhadre&hwari Chow- Procedure Code (Act XXV of 1861) insist be satis¬ 
fied by evidence that a dispute likely to induce a 
breach of the peace exists. A police report is uHfe 
evidence. ' 1 ‘ 


s. 1«, 

Act X, 
1332 . 


drani in re, 7 B. L. R. 

829; S. 0. 16 S. W. 

R. Or. R. 17. 

Under section 318 of the Criminal Procedure Code (Act XXV of 1861) . 
D orjun Singh v. a Magistrate, having satisfie<l himself that a breach 

cviiVtVia * hi w p of the peace is likely to ensue, should enquire wld^ 

p all i» 7 i* ’ ’ party is in possession, and after satisfying himself 

All. 171. on that point, should record ft-paMijitog deckel- 


..,5/ ' , 
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’ W& pony he jbp be to be entitled to retain possession, until 

ousted by dt$A jpb^tee, of l&ir, and should forbid any disturbance of such 
’ "possession j sbotlld not go on to enquire into the rights of the parties 

ih possession^ or fprbid the exercise <xf any right by such party. An order 
passed under section 318 of the Criminal Procedure Code, does not fall 
t "within the previsions of clause 7, section 1 of Act XIV of 1859. 


A. and B. had a dispute about possession of a certain muth. A. was 
declared by the Magistrate under section 318 of 
Criminal Procedure Code (Act XXV of 1861) to be 
m _ _ , in possession. Subsequently B. got a certificate 

(Mil OoawanU, 2B.L. • under Act XXVII of I860, and applied to the Ma- 
Rep. Ap. Or. 27. gistrate for possession, which was given to him. 

Held, that the Magistrate’s order giving possession to B. was irregular and 
must he set aside. 


Mahant Dhinraj Girl 
Goswami ▼> Sripati 


Section 820 of the Code of Criminal Procedure (Act XXV of 1861) does 
Reg. V. T yluckonath n °t require that there should be an apprehended 
Sircar 2 f§ W R, Or breach the peace before the authorities can inter- 

R.64.’ 


fere to decide a right of way. 


Before a Magistrate can pass any order regarding possession of disputed 
Sabhee Si^f & land,' he must observe the forms prescribed by sec- 

others, 6 8. W. B. Or. 318 > Code ot Crimiual Procedure ( Act uf 
B. 80. 1801) " 


Amrithnath Jha v. 
Ahmed Rosa & 
another, 6 S. W. R. 
Or. R. 61. 


In a case of disputed possession of land under section 318, Code of 
Criminal Procedure (Act XXV of 1861) Held, that 
the Magistrate was wrong in not recording a suffi¬ 
cient proceeding showing the grounds upon which he 
was satisfied that the dispute was one likely to lead 
to a breach of the peace ; and that, if the parties 
consented to waive that point by consenting to go into the whole question, 
the Magistrate was wrong in taking the title of one person as pnmd facie 
evidence of his possession, and throwing the onus on the other and preclud¬ 
ing that othor from proving his title. 

Section Code of Criminal Procedure (Act XXV of 1861' is not 
MfMMi.fr.. HarnUl intended to provide a aidistitute for a civil suit to 
- .. a rgr ft fh. declare the rights of the parties, but only empowers 
* au » 6 ■** the Magistrate to order that possession shall not 

f-74. -be taken by any party to the exclusion of the public, 

until the party claiming possession obtain a decree for exclusive possession. 


Two investigations under section 818, Code of Criminal Procedure (Act 
_ XXV of 1861) were before a Magistrate who, after 
Watson A do. V. deciding one of the cases, remarked on the other 
$urnomoye t * that, because the lands adjoined, he had taken the 
HWf R Or. R. 63. evidence in the two oases together and found it 
WUtteeessary to continue the enquiry further. Held, under section 431, that 
i the parties kept oirt of possesion* were entitled to full enquiry. 

* A. * < * ‘ 
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AclX, 

ms. 


s. ns. 

Act X., 
1882. 


• , . * • ' i 

On a charge of forcible ejectment, a Magistrate has nothing to do with! 
(Jmsgaaaritt Pod- 4116 ri 8 hts of ., the P artleB to tlejand. • ■ - 

dar v. Deboo Mundul, 

7 S. W. R. Or. R. 12. 

> v * 

A certificate under Act XXVII of 1860 simply empowers the person to 

Obila sh ery Debia is w ^ om ^ is granted, to demand and receive the 

debts due to the deceased, and is in no way a deter- 
9 S W t» c p io ’ mination of a competent Civil Court of 4he right of 
» o. w. K. Or. R 18. suc h person to possession of land under attachment 
under section 319 of the Code of Criminal Procedure (Act XXV of 1861). 

To satisfy the requirements of section 318 of the Code of Criminal 
Mussamut Anundee Proce< A ure (Act XXV of 1861), a Magistrate must * 


Kooerv. Ranee Soo- 
naet Kooer, 9 S. W. 
R. Cr. R. 64. 


S. 145, 
Act X., 
1$82. 


himself enquire into the likelihood of a breach of 
the peace happening, and must come to a judicial 
decision upon it, and in conducting the subsequent 
investigation, he must examine the witnesses whom 
the parties have tendered. 

It is not necessary that the proceeding required by section 818, Code 
Jovram Sing & °.f Criminal Procedure (Act XXV of 1861) should 
yra ® . be recorded in a particular form, or on a separate 

others V. Jugnarain 8 beet; it is sufficient if it be recorded. , 

Doobey & others, 10 

S. W. R. Cr. R. 16. 

In investigating a case of dispute as to land between two parties under 
m ftAlooo ^ Sr Chapter XXII of the Code of Criminal Procedure 
. n fin 8 (Act XXV of 1861), a Magistrate found that one 
Others, Case OI, 1U S. p ar ty was in possession, but there being a charge 

W. R. Cr. R. 64. against both parties of rioting under section 147 of 

the Penal Code, he punished both parties. Held, that the party in posses¬ 
sion were protected by section 104 of the Penal Code, in maintaining their 
possession, aiyj the punishment inflicted on them was accordingly remitted. 

A Magistrate has a discretion whether he will interfere in a case of a 

VnoanAi TkT„„w« Sr dispute relating to the possession of land under sec- 
Rnssool Nushyo & tio ‘ 320 of t ,f 0 Code ^ Criminal procedure (Act 

otners. Case or, li s. XXV of 1861). The complainant make out 

W. R. Cr. R. 3. » a sufficient case for the summary interference of the 

Magistrate under that section. 

When in a case under section 318, Code of Criminal Procedure (Act 
Goluck Chunder XXV of 1861), a Magistrate has taken any evidence, 
Mvtoo fnao nf ii a he is not justified in refusing to proceed with the 
w » n p q * * case > because the parties neglected to file written 

W. n. Ur. K. 9. statements on the day fixed for filing the statements. 

Act x’ A Magistrate cannot proceed under section 318 of the Code of Criminal 
lH ' s Reg. v. Sreeputt Giri P rooe dure (Act XXV of 1861), in a case of dispute 
~ ii a ixt „ arising out of a right of succession to a muth and 

uossein, ll 8. w, K. ^ appurtenances, but should ayply 

Cr. R. 60 . nneW tin* nmviainna Af Artl; YTY 3 


S. 147, 
Act X, 
* 1882 . 


a 14*. 
Act X, 
1882. 


its appurtenances, blit should apply to the Judge 
under the provisions of Act XIX or 1841 to appoint 


■}% 

Xf - 
»*>■ 
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a curator, cr make some order with regard to the property, till the right of 

succession is determined. The grant of a certificate under Act XXYII of 

I860 does not decide the title to such*land. 


. . ».V.‘ ' 4 (| ‘ r' - ,w„‘ - g 

,.A Hagistrate is hound under section 820 of the Code of Criminal Aetxl 

-i ' ' *•' • \ > n__ i k _ j -%r~sr-\r • _ ± • ... » _ _ 1^8). 


E. 1. 


itihnirn WfuTidni Procedure (Act XXV of 1861), to investigate a case 
- £ - H in which the complainant alleged that his right of 

7* **’ *" way had been interfered with, and ought not to refer. 

Or.’R. 28. the complainant to the Civil Court. 

X Sessions Judge has no power to interfere with an order of a Magis- f. u«, 
fiurronath Chow- trate attaching disputed land under section 819 of 
dhry y Bajender ^°d e of Criminal Procedure (Act XXV of 1861). 

Ghunder Roy & 
others, 15 S. W. E. 

Or. R. 1. * 

The power of attaching land regarding which there is a dispute, con- s. us, 
Mooavlr T W in feared on a Magistrate by. section 318 of the Code 
C S *W R Cr ^“dnal Procedure, extends to disputes as to 
re, 10 o. W. A. v . p OSSegs i on G f land of which rival zemindars are in 

“*• 1* possession by their ryots. 

* 

When both the disputing parties are examined, and state that men were a u*. 

Guneanarain Mit- eo “« ctea b >, their 0 PP" ,,e,,t8 for purpose of com- \?2' 
* _ , mitting a breacii of the peace, a Magistrate is justi- 

ter V. Oour 8°miaer g e( ^ without enquiring who was the aggressor or the 

Chowdhry,. 15 S. W. aggrieved party, to proceed under section 318 of the 

R. Cr. R. 85. Code of Criminal Procedure (Act XXV of 1861), 

and to take whatever steps are in his opinion necessary to prevent a breach 

of the peace. 

Where a Magistrate, proceeding under section 318, Code of Criminal |;. t ' ^ 

Bharat Ghunder ^ roce< * n ™ < Act xxv f d « ddes 0,1 tbe cvi : 

. . deuce in favour ol a party as being m possession ot > 

Bose V. Dwarkan atn disputed land, the High Court cannot re-consider \ 

Chowdhry, 15 S. W. the Magistrate’s decision, and decide which party is 

R. Cr. R. 86. in actual possession. 

A Magistrate is not competent to interfere under section 318 of the f^x! 
s • lurrAnn Pnt Sr Code of Criminal Procedure (Act XXV of 1861), with l86S> 
, - — m iaa the execution of a decree of the Civil Court. When 

p r BM a Civil Court decree has been pas*sed regarding the 
16 S. W. R. Cr. R. 24. w i 10 j e or an y portion of disputed land, it is the Magis¬ 
trate’s duty to maintain that decree, and he cannot again institute section 
318 proceedings regarding the land covered by it. 

It is a misconception of the aim and object of the law, as well as a amj 
~ . w waste of time and of money to the parties, to come ***? 

Koomar roresn «a- n p 0 ou rt under section 318 Code of Criminal 


Koomar Poresh Na- 
rain Roy v. Watson 
4k Co., 17 8*W» R. Ot; 
R.3. . 




up to the Court under section ale code oi Criminal 
Procedure (Act XXV of 1861) with questions of 
title to possession of land, which can only be settled 
maCivil Court. 






a*- 


440 


DIGEST OF ^EIJIINAL CASES. 


SSL'’ The mere sendee of a notice upon a Mofussil naib, who takes no steps 
FT JUuSrantrinee Danes whateyer to consult his cmployet 'or"fet untohar 


Ramranginee 
y. Gooroo Doss Roy 
17 S. W. R. Or. R. 9. 


directions, is not such a notice as is j 
section 318, Code it Criminal Prdce&Ure'dif0 case of ~ 
dispute regarding possession of land. 




8 . 146 , 
A(tZ, 
1893 . 


The decision of the Deputy Magistrate was quashed (1) because the 

Qoluckchunder Roy Pf°P ert y ™ dispute being ymalUe, ^lw to.4 no juris- 

- r»„ ; _i_ diction to try the dispute under section 318, Code of. 

Tv p ^ p °f«’ Criminal Procedure (Act XXY of 1861), hut ought to 
17 S. W. R. Or. R. 33. ] iave proceeded in the manner laid down iuCircular 
Order, No. 10, dated 16th April 1863 ; and (2) because a portion of: the dis¬ 
puted julkur being situated within the district of Backergunge, the Deputy 
Magistrate of Furreedpore had no jurisdiction with reference to that por¬ 
tion of the julkur, which was admittedly not within the limits of his 
jurisdiction. 


P 1-4S 

Act X-, A Magistrate has jurisdiction, under section 318, Code of Criminal Pro- 

JWi> Bmambandee Begum cedure (Act XXV of 1861) to prevent breaches of the 
_ , „ , , “ peace m places where the rivers have dried up. The 
y. leK Danaaoor « jurisdiction that was once there under section 80, is 
another, 17 S. W. R. no t taken away by reason of the land having appear- 
Gr. R. 53- ed, and the water disappeared. It is not competent 

to a party who, where there is no clear evidence of actual possession, puts 
in certain documents which would be evidence of title, and invites the Ma- 
gistrate to consider them as bearing upon the fact of possession, to object 
.. * afterwards that the Magistrate lias gone into the question of title. When 
a Magistrate is not satisfied that either of the eontendi ng^parties was in 
actual possession, his proper course is to attach the property, and not give 
either party what might be supposed to be the advantage of a finding on his 
part that there was possession. 


Where a Magistrate made an order under section 318, without previous¬ 
ly recording a proceeding, his order was annulled, and the case sent back to 
him that he may proceed under the section. 

A Magistrate cannot, under section 318, Code of Cripainai Procedure 
Government v. (Act XXV of 1861), decide as to the respective claims 
w _ ’ or rights to actual possession, nor act upon former 

Sreeputtee Roy <] ec i 8 ions to prove previous title or possession. All 
another, 17 S. W. R. that he has to do is to find which party is in actual 
Or. R. 59. possession. 



A Magistrate is 

Mukhoda Dassee, ap¬ 
pellant, 18 S. W. R. 
Or.R.4. 


bound, before attaching the property in dispute,;to 
take evidence for the purpose of ascertaining who 
was in actual possession of the subject of dispute, 
and to record his grounds for being satisfied that a 
breach of the peace was lilteiy^'pia^,.,^,.; 





IMMOVEABLE PROPERTY. 



DisPfefl*' REGARI>IN0 iMM6VI 

<^vMagistrate in a preliminary proceeding under ‘ jtit». v 
"irA^laa t^fabtoTiUB, Codecs Criminal Procedure (Act 

j5 r iJ both parties to produce “ a written 

statement^ their respective claims to the share in 
^ dispute ” was held to mean that the parties were to 
K. Or. R. MhV -> * ' file their statement in respect of their claims to pos¬ 

session ; ah4: fhejleputy Magistrate having subsequently retained in posses¬ 
sion the person whom he foimd in possession, his proceeding -was considered 
sufficient, notwithstanding that the order passed by him, was adverse to an 
absent co-sharer. 

# 4 *•£** ' i* 

III a dispute .concerning land, the Magistrate having found one party 
ghib Ohurn Ohuc- *° * n possession, had no power to give the opposite 
kerbutty V. Ishen f°>™a to bo in possesrion, permission to 

Quicker- cuHlvate the diaputed l i( .nd {ending, the d ecision of 
““7 ‘ „ “ any possessory action he might bring under section 

bntty, 18 S. W. R. u ' Act XIV of 1859. 

Or. R. 27. 


Ramrunginee Dassee 
V. Oooroodoss Roy, 18 


Section 318, Code of Criminal Procedure (Act XXV of 1861) refers a us, 

■ only to disputes concerning land, but not to a dispute A ^- 
as to the right to collect the rents of a joint un- 
a divided estate in a certain proportion. The latter 

®* ”■ "* *• ” 0 . mhst be dealt with under Circular Order, No. 10 of 

18th April, 1863, and section 26, Regulation V of 1812, as amended by 
Regulation V of 1827. 

Under the provisions of section 318 of the Code of Criminal Procedure ^ uj4 

should specify 


the 


Magistrate 


Kishoree Mohun (Act XXV of 186i) 

— - ,| a the nature of the information received by him, and * 

® iq aw; d state the principal facts which by the exercise of a 
tioners, 19 S. W. R. judicial discretion lie derives therefrom, and which’ 

Or. E. 10. in his judgment constitute grounds for believing 

that a dispute concerning certain land exists, which is likely to induce a 
breach of the peace; and the roobokaree which section 318 prescribes, should 
plainly set out, without reference to any other documents at all, the actual 
facts which constituted the ground for such belief on the part of the Magis¬ 
trate. Case of Sutherland, (18 S. W. R. 11) ,explained. 

Although a road may be a private one, a Deputy Magistrate has juris- *,*.]$ 

Tarinee Ohurn Shah 
▼. Bonomali Nag, 19 
8.W.R. Or. R. 33. 


diction to make an order under section 208, Act 
XXV of 1861, if it appears that section 320 applies to 
it, that is, if it is open to the use of a certain class of 
persons who used it a few days before the occurrence 
of the dispute. 

Applications by .parties who have been found not to have been in pos-' 

Bogan Prunanick • e *" 0B > *? .of a Magistrate 

« under section 318 of the Code of Criminal Procedure 

v. Ranee Surnomoyee (Act XXV of 1861), which are taken in order to 
& others, 19 S. W. R prevent breaches of the peace, ought to be made 
Or. R. 39. „-*• without any delay. 


147 , *4 
X, IS* 


Ac t X 
I***, 






■ . A i'*' 
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m p . 

The possession regarding which parties are required to give pjroof in a 
case under section 580, Act X of 187?, relating to a 
Pnthiram dhow- dispute for la*id in respect of which a breach of the 
dhry Rai Bahadoor, peace is apprehended, is possession at the time the 
petitioner, 20 S. W. proceedings are instituted by the Magistrate, and 
R. Or. R. 51. not possession at the time the Magistrate comes to 

his decision. ^ 

e ^ 145 In a dispute for possession of land under section 580, Act X of 1872, 
jj e g v Soumber 'bitten report of an Ameen who was deputed to 

1 Ahir, 20 S. W. R. Or. 

R. 57. 


e. s. wr, 

x, Wv Reg. y. Protab Chun- 

12 S. 


hold a local enquiry, is not sufficient by itself to 
justify an order retaining a party^in possession.until 
ousted by due course of law. 

Where a Magistrate found that an order of his predecessor, made two 
years previously, with regard to possession of cer- 
_ „ tain land had- not been complied with, lie enforced 
der Barooan, 12 S. ^j ie order and changed the possession in accordance 
W. R. Or. R. 2. with that order. Held, that the Magistrate ought, 

under section 491, Code of Criminal Procedure (Act X of 1872) to have 
maintained the possession which he found, even if rt was inconsistent with 
his predecessor’s order, and that he ought not to have taken any steps in 
the matter, unless some one actually in possession, and guaranteed posses¬ 
sion by that order, came to complain to him that his possession was 
threatened, or that he had just been forcibly turned out, and asked in pur¬ 
suance of that order to be maintained in possession. 

S,s.«S 5 , The powers of dealing with cases coming before the High Court under 

. _.it.!, „ sections 294, 295, 296, are only such as are declared 

* v g +v _’ a* in section 297, under which section the Court can 

MulhCK & Others, 21 only deal with errors in judicial prifeedings An 

i. W. R. Cr. R. 22. order by a Magistrate, under section 518, Code of 
Criminal Procedure (Act X of 1872), upon information, and without any 
formal enquiry or taking of evidence, prohibiting a person from re-opening 
a haut, is not a judicial proceeding. 

* When a local enquiry under section 588 of the Code of Criminal Pro- 
Mir TMiiinnn v cedure (Act X of 1872) is instituted, it becomes part 
_ 01 ‘ of the proceedings in the case, and the party affected 

Thomas hr own, 2l by it is entitled to be acquainted with the results of 
S. W. R. Cr. R. 25. jfc, and to have an opportunity of rebutting the de¬ 
puted Magistrate’s report if lie thinks it necessary so to do. 

In a case of dispute regarding land of a considerable area, in which 
Mudhoosoodim both parties contended that they held possession # of 
jttinlia y Bejoy Go- ^ 1C area through the means of ryots, it was held 


A-ft X 
18S2. 


b. m, 

Act X., 


S. 14$. 
ActjX, 
18 M. 


that the Magistrate, instead of making an order 
under section 580 of the Code of Criminal Proce¬ 
dure, that the land should remain in the possession 
of one of the parties until the decision of a com¬ 
petent Civil Court, should have proceeded to consider the question, which 
party was in possession of the constituent portions of the laud, piece by 
piece, by the liands of his ryots. ■ ‘ 


bind Ohowdhry & 
others, 21 S. W. R. 
Or. R. 55. 
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1 ♦ 

When a person summoned to answer a charge of criminal trespass, s. s. hi, 

M „ . appeared and filed a written statement, and the SJiJg 

Qour Mohmi Majee j| a gj trate proceeded accordingly, without recording 

V. Doollubh Majee, 22 a proceeding under section 530 of the Code of Cri- 
S. W. R. Or. R. 81. minal Procedure (Act X of 1872), it was held that 
the irregularity was covered by section 283 of the Code, the rule therein 
laid down being intended to extend to all proceedings before Magistrates. 

Where there was a dispute as to the ownership of land, on which the 
. _ complainant’s cattle were found, the complainant 

Sheikh Tunuoo V. gating that the land belonged to A. who gave him 
Kureem Buksh, 23 & the right to graze his cattle there, and the party 

W. R. Or. R. 2. charged (who had seized and impounded the cattle) 

claiming the lan<T as his own, it was held that the order of the Magistrate 
referring the parties to the Civil Court was illegal, and that he should have 
disposed of the case himself under the Cattle Trespass Act, 1 of 1871, sec¬ 
tion 22. 


The ‘possession in regard to which the Magistrate’s jurisdiction under s.us, 
_ . .. „ .. section 530 of the Code of Criminal Procedure (Act i« 8 r 

Bejoynatn Chatter- should be exercised, must be of areal 

jee V. The Bengal ant | tangible character. When a party claims under 
Ooal Company, 23 S. a document or agreement, the right of doing certain 
W. Or.R. 45. things over a large extent of territory, the per¬ 

formance of acts under such alleged right, in one portion of the ground over 
which the right extends, although it may be goo l and sufficient for the pur¬ 
pose of keeping alive that right, so as to be an answer to the plea of limita¬ 
tion raised in a*civil suit, is not of itself a sufficient possession on which the 
Magistrate’s order under section ,530 may be based, for the puipose of 
forbidding in a distant locality, acts not necessarily in conflict with such 
possession, though at variance with the right. 


An order under section 534, Criminal Procedure Code, \Act X of 18/2) 
. must be founded on a finding, that the person in 

Luchmi DOSS & whose favour it was made, was dispossessed of specific 
Others V. Pallat Lall, immoveable property by the use of criminal force, 
23 S. W. R. Or. R. 54. which formed a material’ingredient in the matter of a 
criminal conviction, and it must in terms restore such person to the property 
from which he had been dispossessed. 


S. 5ii3, 
Act X., 

mi. 


\»ti. 


The holding of an enquiry, under Chapter XL of the Code of Criminal <&£ 
Procedure (Act X ot 18/2), is a matter entirely Actx 
Kali Prosunno Roy, w ithin the discretion of the Magistrate of the Dis- 
petitioner, 23 S. W. trict, or of a division of a district, and the High 
R. Or. R. 58. Court has no authority to require him to proceed 

under that Chapter. The taking of security for keeping the peace is also » 
matter within the discretion of the Magistrate, provided that he has 
-materials upon which to proceed. 

58 
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fLMfc 

Aotx„ 

1889. 


In a case under 

Guru Churn Sen 
V. Kalinath Doss Bis¬ 
was, 23 S. W. E. Or. 
R. 62. 


section 530, Code of Criminal Procedure (Act-X of 
1872), the High Court set aside the proceedings Of 
a Deputy Magistrate, who, on succeeding his prede¬ 
cessor who had gone into the case, instead of re¬ 
calling the witnesses de novo , and examining them 
himself, decided the question of possession on the 


evidence which had been taken by his predecessor. 


8.183, 
Act X., 
1889. 


An application to have it declared, that a certain place could not be used 
Gudadhur K amila - <>r cr0ma ^ 011 purposes, would not come under Act 

v. Baidanath Jana & 
others, 24 S. W. R. 

Or. R. 6. 


X of 1872, section 521. 


s> liT A Deputy Magistrate was hold to have been authorized by Act X of 
Actx.) Ghowdhree Zuhoorul 1872, section 582, in inquiring into the matter of a 
18M to n+Viovtt v TCu- dispute between two parties, concerning the use of 
11 " . - the water of a certain pyne, and when he found that 

ram Phana bingo « the wa ^ er wag open, under certain restrictions, to the 
Others, 24 S. W. ft. use G f one G f the parties, he was justified in restrain- 
Cr.R.15. ing the other from a cause of action, which had the 

effect of keeping that water exclusively in his own possession, provided the 
right of use had been exercised within three months, if capable of being 
exercised throughout the year; or during the last season, if it existed at 
particular seasons. 

Where an inquiry had already been set on foot, under Chapter XXXVII 
viii!& _ . . - of the Code of Criminal Procedure (Act X of 1872), 

Actx.’ r ,UnaS „ ® and the Magistrate at the same time, came to a de- 

1882 . ’Others v. Uma Fro- c i s i< )n under section 530, that a certain party was in 
shad & another, 24 possession and pass *ed an order maintaining him in 

S vw jQ a A A O 

. W. R. Or. R. lb. possession. Held that, although no particular pro¬ 
ceeding was recorded under section 530, yet the preliminaries therein pre¬ 
scribed, had been substantially complied with. 


a no, 

Act X., 
1899. 


The object of Act X of 1872, section 530, is to prevent a breach of the 
Raneegunge Coal pea ce ’ hy . gaining in possession the party already 


Association v. Hem- 
lall Ghatwal, 24 S. 
W. R. Or. R. 17. 


there, until such time as the Civil Court can pro¬ 
nounce on the two conflicting claims. When a Civil 
Court decree is once passed, the right as between the 
litigants is decided, and there is no more place for a 


summary order which proceeds not upon title, but on mere possession. 


e. i«. Before a prohibitory order under section 518 can be made, there ought 
* 1489 . _ , . t v, , tTI to he information or evidence before the Magistrate, 

Gosnam Luc m n ^hat the act prohibited was likely to cause a riot or 
Pershad Pooree & a ff r ay, and that the stoppage of that act, would pre* 
Others v. Pohoop Na- vent such riot or affray, 
rain Pooree, 24 S. W. 

R. Cr. R. 30. 


/ 
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A Deputy Magistrate, after notice issued under the Code of Criminal Pro- s. m, r 
Joykissen Moc&erjee ce< ^ ure (Act X of 1872), section 530, to two parties, iwt * 
& Peary Mohun Moo- finding himself unable to determine who was in 
- . .... possession, attached the property in dispute, upon 

of aw this, a third party represented, that he as landlord, 

24 S. W. R. Or. R. 40. had taken possession of the land on the death of the 
person to whom it had been leased. But the Deputy Magistrate refused to 
remove the attachment, holding that the landlord’s possession was without 
colour of law. Held, that the duty of the Deputy Magistrate, under the 
circumstances, was to withdraw his order. 

m .... d.B 145 

Where a dispute exists about land, which is likely to induce a breach iw, mj 
Reg. V. Mohesh Chun- the P e;ice without such breach being imminent, 
der Roy is Others 24 the Magistrate should proceed under Act X of 1872, 
a nr » » an section 530, and not under section 491. 

Mi W* Art UFi lit U(i 


Where an Assistant Magistrate, acting under Act X of 1872, section s. its. 

, Viol n a- _ » 531, found one of the proprietors of an ijmalee talook 

* taJ ~7 ai s *L ® ® in actual possession of a 12-anna share which was all 
another V. Raian c i a j met [ ) and it was in evidence that the 

Sheo Pershad Singh, ren tg had till the commencement of the dispute 
24 S. W. R. Cr. R. 73. been collected in distinct and separate shares, he was 
held to have committed an error in law in attaching the whole estate as in¬ 
volved in the dispute. The words “ institution of proceedings ” in section 
531 mean the commencement of the action which results in the applica¬ 
tion to the Magistrate’s Court; and the possession to be determined is 
possession at the time the dispute arose, /. <•., at the time the police reported 
that a breach of the peace was likely to take place. 


Where a dispute between parties is not concerning land or its bounda- 

Puddomonee Dassee r , ies ’ ° r , concenm,., I*™**, water, fisheries, or pro 
, duce of land, but simply as to what collections one 

V. JuggO-dlimba Das- 0 £ £] ie parties lias made, and what rents he is enti- 
see, 25 S. W. R. Cr. tied to collect under a decree of Court, the case does 
R.2. not come under the provisions of Act X of 1872, sec¬ 

tion 530, but under the ruling in 18 W. R. Cr. Rul. pp. 35 and 36. 


s. us, 

Act X, 
1#«J. 


Where a case falls under section 530, and the Magistrate proceeds on 
the basis of a police report which does not state that there was any collec¬ 
tion of men on the part of the opposite party, the proceeding is not a suffi¬ 
cient proceeding under that section. 


Where each of two parties claimed the same share of certain property, 
b ^ _ as a whole estate, neither alleging that the other was 

Bynatn »a • * 0 j nt [ n a uy way, and the Magistrate, 

Rugooaatn rersnaa, without reference to the right of possession, went 
25 8. W. R. Or. R. 16. into the question of who was in possession, and 
maintained the possession oMhe party found in possession, the High Court 
held that the case fell under Act X of 1872, section 530, and saw no neces¬ 
sity to interfere with the decision. 


s.u*. 

Act X.. 

ISM. 
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a. s. i«, 

148, ft 
Chap. 
Till, 

A at X, 
1882. 


S. S. 145. 
439. Act 
X., 1882. 


A mooktear holding and managing a burial-ground for several pro- 

fif, 25 Kaseim HaaaimSurty P rietor ! ean “ t constitute Mmseli a judge of their 
x ’ 1Bl & others t. Abrahhn respective eights A case in which several persons 
_ . . . dispute about the propnetory right in a burial- 

Soleman & others, gr 0und sllould be tried in a Civi ] Courtj and do es 

ii S. W. R. Cr. R. 24. not properly come under section 530, or section 532 
of the Code of Criminal Procedure. 

Where a Magistrate, being in doubt as to which of two persons was 

Ree v Kalv Ki- fitful owner of some disputed property, attached 

it in order to prevent a breach of the peace, and 
OKCW 0 ?* r bm released it on their coining to an agreement, but 
25 S. W. K. Cr. R. 68. subsequently re-attached it on the appearance of a 
third claimant, from whose attempt to obtain possession a breach of the 
peace was apprehended : Held, that the Magistrate was only competent to 
order a fresh attachment after taking the preliminary steps under section 
530, (Act X of 1872) if, on completion of enquiry he found himself in the 
position described in section 531: and that if there was any new dispute, 
he ought to have proceeded de novo; but that the best course to pursue 
would be to exert his powers under Chapter XXXVII. 

Where a police officer reported that there was a probability of a breach 
of the peace arising, in ctnsb'-fluence of a dispute 
about the possession of some lLnd, and the Magis¬ 
trate endorsed an order on tlij police -report-, calling 
on the Court inspector to summons the parties, 
without having recorded a proceeding, expressing 
his satisfaction with the grounds on which a breach of the peace was appre¬ 
hended ; and it Avas contended by the party, in whose interests the order 
finally passed by the Magistrate Avas made, that the fact of the passing of 
the order embraced the necessary conviction: Meld, following the current 
of decisions on the point, that, in order to justify, a Magistrate in inter¬ 
fering with public rights under section.538 of the Criminal Procedure Code, 
(Act X of 1872), it was necessary, not o n ]y that he should be satisfied upon 
sufficient grounds that a breach is likely to occur, but that he should acquire 
a jurisdiction to deal with it by first recoili n g a proceeding, expressing his 
opinion on the subject; and that the omipgion to record such a proceeding, 
is not a mere irregularity, but a suhdanti<d\ defect, lying at the root of the 
Magistrate’s jurisdiction. Section 207 oif the Criminal Procedure Code, 
which gives the High Court power to correct any material error in any 
judicial pioeeeding of a Subordinate Court, refers to errors in law, and not 
to errors in findings of facts. Held also, (KIemi*, J. dissenting) that al¬ 
though symbolic possession is not entitled tfco weight as against a party 
proved to be in possession ; yet in the absence jof evidence, it is in itself 
deserving to be taken into consideration. \ 

The possession of a master by his servant—lof a landlord by his imme- 

Sutherland, J. D. & d f 1“ Wl,t ’ the l>e™on8ho pays the rent to him— 
- .. ^ . of the person who ha# Me property in the land by 

another. In the mat- the usufructuary, come vmtliin the meaning of the 
ter of the petition of, words “actual possession!” in section 318 of the 


Sheikh Mungloo & 
Peer Khan v. Durga 
Narain Nag, 25 S. W. 
R. Or. R. 74. 


S. 145, 
A, t X, 

ias2. 
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9B. L. U. 299; 8. 0. Code of Criminal Procedure (Act XXV of 1661). 
18 8. W. R 11. Their meaning is not limited to bodily possession. 

But a person 4s not in “ actual possession ” where 
the rents are . paid by the actual occupier, not to him, but to an interme¬ 
diate holder. 

v 

All that is required to make a proceeding under section 318 proper and 
valid, is that the Magistrate should be satisfied that a dispute exists, and he 
is to record the grounds of his being so satisfied. There is nothing which 
defines upon what grounds he shall be so satisfied, or limits him to being 
satisfied by evidence given before him. 

If a Magistrate is satisfied that the circumstances of a case require it, 
he may make an order under section 282 notwithstanding that he has taken 
recognizances under section 282. 


Act XXV 

Gabinda Chandra 
Chose & another. In 
the matter of the pe¬ 
titions of, 9 B. L. R. 
App. 39; S. 0.18 8. 
W. R. Cr. R. 54. 


Act X., 
1833. 


of 1861, section 318. Parties to proceedings under sections ns, 
318. 

Who are to be served with notices under section 
318. Right of a party in proceedings under section 
318 to summon witnesses. 

Discretion of Magistrate. 

The Deputy Magistrate of K. instituted pro¬ 
ceedings uuder section 318 of the Code of Criminal 
Procedure with respect to certain land possession of 
which was claimed by A. C. S. and B. B. on one side, and G. C. G. and S. D. 
on the other. Upon the complaint of one T. Gomasta of A. C. S. and B. B. 
notice was ordered to be served on G. C. G. After the Deputy Magistrate 
had taken evidence as to actual possession from both parties, S. D. presented 
a petition at the last moment praying to be made a party, as she was a co¬ 
sharer with G. C. Ghose and others and was in possession, and for sum¬ 
monses against certain persons to appear and give evidence in support of 
her claim. The Deputy Magistrate examined one witness, who was pre¬ 
sent in Court, on her behalf, and refused to postpone the ease for the 
examination of the other witnesses named in her petition. The Deputy 
Magistrate held that A. C. S. and B. B. were in possession and passed an 
order retaining them in possession. G. C. G. and S. D. moved the Sessions 
Judge to refer the proceedings of the Deputy Magistrate to the High Court 
un der section 434 of the Code of Criminal Procedure, to have the order 
passed by the Deputy Magistrate quashed for various reasons. The Sessions 
Judge, however, referred the proceedings to the High Court on only two 
points. He was of opinion that as A. C. S. and B. B. claimed to hold the 
land under a lease from several parties as co-proprietors, one of whom was 
G. C. G. who had appeared and denied the genuineness of such lease, and 
of possession under it, the Deputy Magistrate was wrong in passing a deci¬ 
sion in the matter without giving notice to the other co-proprietors, as re¬ 
quired by section 318 of the Code. He was also of opinion that the Deputy 
Magistrate ought not to have refused to summon the witnesses named by 
S. D. on the ground that her application was made at the last moment. 

Glover, J.:—There is nothing in the law which enjoins the serving 
of notice upon all the co-sharers in an estate which may, in some shape or 
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other, form the subject of a litigation under section 3X8. That section . 
says, that, after a Magistrate is satisfied that a dispute likely to induce a 
breach of the peace is about to take place within his jurisdiction, he shall 
record a proceeding stating the grounds of his being so satisfied, and shall 
eall on all parties concerned in such dispute to give in written statements 
of their respective claims. It is quite clear that the other co-sharers who 
have not been served, were not concerned in the dispute, for in that case 
they would have undoubtedly appeared in the Court below and taken steps to 
support the reference made by the Judge. The only parties concerned were 
those who did appear before the Deputy Magistrate ! and although it may 
be technically said, that S. D. got no notice, it is clear that she was all along 
aware as to what was going on, for she appeared in Court and prayed to 
have witnesses examined on her behalf. That her case was not thoroughly 
gone into was her own fault, for the petition asking for the e xamina tion of 
the witnesses was made, as the Deputy Magistrate says, at the last moment j 
and in the exei-cise of the discretion allowed him by the law, he refused to 
grant any further postponement of the case. Under the circumstances it 
appears to us, that there is no ground on which to support the Judge’s re¬ 
commendation, and we accordingly decline to interfere with the order of 
the Magistrate. 


The Assistant Magistrate of Goalundo, on perusal of a police report and 

«, Tur_ the evidence in certain other cases, held that there 

snamasanKar iuo- wag a likclihood of a breach of tlie peace taking 

* v- ... ■ f place with regard to a piece of land, and issued 

ter of the petition of, no tices on Baboo Shamasankar Mozumdar and Bani 
9B.L.R. App.45; S.C. Anandamoye Dasi as parties concerned in the dis- 
/ 18 S. W. R. Or. R. 64. pute likely to give rise to a breach of the peace, to 

file written statements of their respective claims to actual possession. Both 
sides filed written statements.* Shamasankar Mozumdar then petitioned the 
Court to summons witnesses on his behalf alleging that he was unable by 
his own efforts to procure the attendance of his witnesses. The Assistant 
Magistrate merely ordered the petition to be placed on the record (nathi 
ghamil p&sh) and proceeded to examine witnesses tendered by Bani Ananda¬ 
moye, and upon their evidence held that she was in possession, and passed 
an order retaining her in possession. In his judgment the Assistant Magis- 
, trate remarked with reference to the petition of Shamasankar Mozumdar, 
praying the Court to procure the attendance of his witnesses, that in cases 
a« £, coming under Chapter XXII of the Criminal Procedure Code, (Act XXV 
1862 ‘ of 1861) he had no power to summon any witnesses. 

The judgment of the High Court was delivered by Kemp, J.:—The 
first point taken in this case is that the proceeding of the Magistrate under 
section 318 of the Criminal Procedure Code, is based upon the report of 
the police officer alone, and such report not being legal evidence, all the pro¬ 
ceedings subsequently taken by the Magistrate are without jurisdiction. On 
referring to the record, we find that the Magistrate did not proceed upon the 
report of the police officer alone, in which case, perhaps under the rulings df 
this Court, the objection might avail; (see In the matter of the Petition of 
J. D. Sutherland), but we find that the Magistrate refers to evidence taken in 
other cases, which we must assume he inspected, and he goes on to say that 

\ 


\ 
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he Is satisfied upon that evidence that there was a likelihood of a breach of 
the peace. This objection is therefore overruled. The next objection is, 
that the pd&tioner has not had a proper hearing in as much as the Magis¬ 
trate held that, the law did not confer upon him the power to summon wit¬ 
nesses in cases of this description, and when the petitioner prayed the Ma¬ 
gistrate to summon his witnesses, no order beyond placing his petition on 
the record was passed. On referring to the judgment of the Magistrate, 
we find that he states that he can find no provisions in Chapter XXII for 
the summoning of witnesses. No doubt there is no mention in that Chap¬ 
ter of any particular provisions under which witnesses are to be summoned; 
but in cases coming under section 818, oral evidence as to the fact of posses¬ 
sion is always adduced, and it is the duty of the Court, if the parties can¬ 
not produce their witnesses, to issue summonses for their attendance, now, 
in this case, it is clear that the petitioner petitioned the Magistrate, urging 
his inability to produce his witnesses, and asking for the assistance of the 
£)ourt to summon these witnesses. It does not appear that any proper 
order was passed upon this application, and therefore it amounts to this, 
that the petitioner has not had a proper hearing. We therefore send back 
the Case. The Magistrate will summon the witnesses for the petitioner, and, 
after hearing and considering their evidence, pass a fresh decision. 

This case was referred by the officiating Sessions Judge of the 24-Per- 
Khetter Monee g un ^ alls > under section 296, Act X of 1872, for the 
_ ' J r v a purpose of annulling, under the powers of revision 

Dassee V. Sreena h vested in the High Court, the proceedings of the 
Sircar & Others, 11 Joint-Magistrate of Diamond Harbour, in that dis- 
B. L. R. App. 5 ; S. C. trict, who, attached some 57 bigas of paddy lands, 
20 S. W. R. Or. R. 14. and also gave orders relating to the disposal of the 

crops which had been previously cut by order of the 

said Joint-Magistrate. 

Per Jackson, J.:—Under the rulings of this Court, applicable to the 
sections relating to cases of this sort in the old Code, (Act XXV of 1861) 
it has been repeatedly held by the High Court that an adjudication on legal 
grounds as to the imminence of a breach of the peace was a necessary 
preliminary to the commencement of proceedings. Section 530 of the new 
Procedure Code, (Act X of 1872) supersedes those rulings; but of course 
the benefit of this section cannot be claimed in respect of any irregularity 
in the present proceedings. The error to which I refer, and which is an 
error under the present Procedure Code, is one, which I think vitiates the 
order of the Joint-Magistrate. Although, as I have already stated, the 
proceedings were commenced under the old Code, yet the enquiries made and 
the order passed were under the present Code. Section 530, Act X of 1872, 
provides :—“ Such Magistrate may satisfy himself of the existence of a 
dispute likely to induce a breach of the peace from a report or other in¬ 
formation; but the question of possession must be decided on evide^.e 
* tartan before him.” Chapter XXV deals with the mode in which such 
^evidence is to be taken, and by section 332, it is provided that, “ in enquiries 
$md trials (other than summary trials) under this Act, the evidence of the 
Vntnesses shall be recorded by the Magistrate or the Sessions Judge, as the 



m 


DIGEST OE CRIMINAL CASES. 


case may be, in the following manner.” Now from trials there are first 
excepted “ summary trials ” and in respect of these a distinct procedure, 
including provisions as to evidence, nas been provided by ChajH&r XVIII of 
the Code. Then “ trials ” after that exception, liave been again subdivided 
into “ summons cases ” under section 383 and other trials which are in¬ 
cluded with enquiries in the words “ all other cases ” in section 334, and 
consequently it follows that we are to look to section 834 and the following 
sections for the manner in which evidence is to be recorded in enquiries 
such as that now under consideration before the Magistrate. Section 334 
directs that in such cases “ the evidence of each witness shall be taken 
down in writing in the language in ordinary use in the district in which 
the Court is held, by or in the presence and hearing, and under the personal 
direction and superintendence, of the Magistrate or Sessions Judge, and 
shall be signed by the Magistrate or Sessions Judge.” Under this provi¬ 
sion there is no exception whatever in favour of cases in which no appeal lies. 
The Joint-Magistrate, therefore, was entirely in error in omitting to record 
the evidence in the mode prescribed by section 334 and the following sec¬ 
tions. This appears to us to be an error so material, that under section 297 
we are bound to quash the order of the Joint-Magistrate, as being founded 
on no evidence. 


&. 145, 
Act X., 


& 145, 
Act X. 

ins. 


In a case of disputed possession between two rival zemindars, construc- 
lfsasb Empress v Thacoor ^ ve P ossess i° n through intermediate holders (ticca- 
■n i c- lu, dars) to whom the ryots pay rents, is not such pos- 

Dy&l Brag & another, sess i on ag j s contemplated by section 530 of the Code 

3 I. L. R. Calc. 320. 0 t‘ Criminal Procedure (Act X of 1872). 

* 

The power given to a Magistrate to make a binding declaration as to 

Kmrand Narain tlie P'T ssi ' m f “LfT 1 *?’ \V" e f e P t ‘ on . !j 

. , one, and section 530 of. the Criminal Procedure Code 

Bhoop, m the matter (Act x o£ 1872 ) the exercise of that power to 

of the petition of, 41. cases in which the Magistrate is satisfied that a dis- 
L. R. Calc. 650 ; S. C. pute, likely to induce a breach of the peace, exists; 
3 0. L.R.551. it is this likelihood, with the consequent necessity 

for immediate action, which alone warrants action 
by the Magistrate. The grounds for his belief as to the existence of a 
likelihood of a breach of the peace, must be recorded. 

Although no particular mode of giving notice, calling upon parties to 
attend under this section before the Magistrate, has been provided, yet the 
language of the section indicates that the notice shall be addressed to known 
individuals, and not be in the form of public proclamation on citation. 

There is no provision in the Criminal Procedure Code for allowing an 
intervenor to come in, in the middle of proceedings held by a Magistrate 
under this section. 

The possession given by an Ameen in a butwara proceeding, is simply 
Shere one omiers ^P an< ^ uot of occupancy. Such pos- 


S. 145, • 

Vss*’ Mackenzie 


v. 


. session cannot, therefore, in proceeding under sec- 

Bahdoor Sara, m the ^ on 530 o£ the Code of Criminal Procedure, (Act J7 
matter of the peti- of 1872) be held to oust tenants occupying lands prf 
tion of, 41. L. R. Oalc. vious to such delivery of possession. *’ 
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others, 51. L. R. Oalc. 
132. 


Ouster by one person, of another lawfully in possession of property, 
ISohesh JOhunder con ^ ers 110 rights on the former which can he recog- 
viiart nized in proceedings taken under section 530 of the 

anan, in «p?matter Code of Criminal Procedure. The Court should re- 

T r b P e ““<* of ' 4 fer back to a time previous to the quarrel when 
I. L. R. Oalc. 417. such possession was peacefully enjoyed by one or 
other of the disputants. 

Per Ainslie, J.: —In dealing with the civil rights of a subject under s. us, 

Abdool V Lucky- 8ec ^ on ^ ie Criminal Procedure Code, it is 

• «incumbent on the Magistrate to limit the operation 

“ of his order to such reasonable time as may be 

necessary to enable him to hold a full and sufficient 
enquiry, as to whether the act prohibited as likely 
to cause a breach of the peace is within, or is in excess of, the legal right 
of the person forbidden to do it; and, if neeessary, to deal with the case 
under the other provisions of the Criminal Procedure Code, which enable 
him to meet cases of probable breach of the peace. 

Per Bbotjghton, J.:—Where an order on the face of it appears to have 
been made without jurisdiction no subsequent explanation can make it 
good. 

On the 20th March 1879, A. applied to have certain lands, which he 
Gobind Ohunder had.lately purchased, registered in his name. The 

order of the Deputy Collector, declaring that A. 
had proved possession, and was entitled to registra¬ 
tion, was not passed until the 24th December 1879. 
Prior to A.’s purchase, B. and C. had, on the 6 th 
March 1879, obtained registration of the same pro¬ 
perty. The proceedings were sent to the Commissioner, who on tlxe 29th 
September 1880, declared A. to be entitled to the land : and in October the 
registration in the names of B. and C. was cancelled, and A.’s name was 
finally registered. In July 1880, proceedings under section 530 of the 
Criminal Procedure Code, (Act X of 1872) were commenced upon the 
petition of certain ryots, who alleged that other ryots, at the instigation of 

A. were going to do acts which would lead to a breach of the peace. The 
Deputy Magistrate, the same person who, as Deputy Collector, had decided 
the land registration case in favour of A. proceeded under section 530 to 
consider the question as to who was An possession, and found that B. and C. 
were in possession. Held, that the Deputy Magistrate could not, in these 
proceedings, set aside the order which he had made in the registration 
case, as that order could only be set aside in a regular suit. The proceed¬ 
ings recorded by the Deputy Magistrate did not set. forth in express language 
that he was satisfied that a dispute likely to create a breach of the peace 
existed in respect of the land in question, between A. on the one side, and 

B. and C. on the other, nor did it set forth the grounds upon which he was 
so satisfied that such dispute existed. 

t Held, that the proceeding was therefore defective. In the proceedings, 
the Magistrate referred to a police report, which, however, did not show 
ibit a breach of the peace was imminent. Held, that although this report 
|light be taken to be incorporated by reference, jet that it was not sufficient 
p justify the order. 

59 


Moitra v. Abdool 
Sayad & others, 6 I. 
L.R. Calc. 835; S. 0. 
8 0.L.R. 217. 
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' * . -j, 

; Per Field, J. *.—Unless the parties are able to show that there is such a 

dispute as is likely to induce a breach of the peace, the Magistrate should • t 
hold his hand and not proceed futther. When the rights|jjftfche parties 
have been determined by a competent Court, the dispute is at*lSFbnd, and it 
if the duty of the Magistrate to maintain the rights of the successful party, 
and the proper course for the Magistrate to pursue, if the defeated party 
does any act that may probably occasion a breach of the peace, is to take 
action under section 491 of the Criminal Procedure Code, and require from 
such person security to keep the peace. 

J&n* In order to justify a Magistrate in interfering under section 530 of the 

1883. Damodur Biddya- Criminal Procedure Code, (Act X of 1872) it is ne- 
dhur Mohapatro v. cessar y that he should be satisfied that there exists 
Svamanund Dev 7 1 a ^^ s P u ^ e concerning land which is likely to induce a 

breach of the peace, i. e., there must be a reasonable 
L. R. Calc. 385; S. O. apprehension that a disturbance of the peace is likely 
8 C. L. R. 514. to occur, rendering it necessary for him to take 

immediate steps to prevent it, and not merely that it is probable a breach of 
the peace may occur if proceedings under section 530 be not taken. 

Quaere: —Whether it is necessary that a preliminary proceeding should 
first be recorded to give the Magistrate jurisdiction. * 

8.14$, In proceedings under section 530 of the Criminal Procedure Code, the 

A wea,' jfgij Kristo Takur Magistrate recorded the following words : “ Whereas 
n , -I’ m, from the police report a breach of the peace proba- 

V. trOlam Ail l»no\v- and found that certain persons were in posses- 

dry, 7 I. L. R. Calc. P i 0 n. Held, that, although the record of grounds 
46 ; S.C.8C.L.R. 245. was unsatisfactory, as the initial proceeding did not 
contain within itself all which the law requires to be recorded, viz., in the 
first place, that the Magistrate is satisfied that a dispute likely to induce 
a breach of the peace exists, and in the second place, the ground upon which 
he is so satisfied, yet that, as the police report from which the grounds for 
apprehending a breach of the peace appeared wp.s incorporated by refer¬ 
ence, the final order was not defective. In re Gobind Chunder Moitra, (I. 

L. R. 6 Calc. 835) distinguished. No sufficient evidence of possession was 
produced before the Magistrate, but evidence as to the title of the person 
in whose favour the Magistrate found was given, and the Magistrate based 
his decision upon the latter evidence, and determined the case with refer¬ 
ence to the merits of the claims of the parties to the right of possession. 
Held that, although the Magistrate would have been justified in looking to 
the evidence of title in corroboration of the evidence of possession, he was 
wrong in basing his decision on the evidence of title, and his order was set 
aside. 


8 . 14 $, 
Act X, 
1882 , 


A Magistrate cannot, under section 530, Code of Crirflinal Procedure,. 
Bunwari Lall Mis- ^ °* 1872) order that a person be kept in 


ser in re & Raja 
RadhaPershad Singh, 
1 0. L. R. 136. 


in peaceable possession when they commenced. 


possession until he has reaped the crop standing pn 
the ground, and then that he shall give way to 
another. When there have been long pending 
putes in the Courts, he should determine who * w '■ 
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The existence of 

f j ' , % • 

RrishnayjjjJSolran 
Bysack in ^1 0. L. 
R. 68. 


the circumstances mentioned in Explanation I, is a a Uit 
condition precedent to the action of a Magistrate,-*<*** 
under section 578, Code of Criminal Procedure (Act 
X of 1872). If the matter is one which cannot 
properly be dealt with under section 518" it does not 
fall within that section, and being a judicial proceeding, is not protected by 
section 520 from the action of a Court of Revision under section 297. 

A proceeding under section 530, Code of Criminal Procedure, (Act X 

nirilrhnnriar Biawaa o£ 1872 ) masfc be ^corded by the Magistrate stating im*.” 
^UKuqnunaer Biswas the grounds of his being sat i s fi e d of the existence 

in re, 1 u. L. R. 48. 0 f a dispute regarding land, &c. likely to induce a 
breach of the peace, before he can order a person t<f be retained in posses¬ 
sion thereof. 

A Magistrate cannot bind over a pei’son to keep the peace, unless he 
has adjudicated on evidence taken in the presence of that person that a 
breach of the peace is probable. If such person fails to attend on a sum¬ 
mons duly served, a warrant should issue (section 494); the order for 
security cannot be passed ex parte. 

Thet doubt upon which a Magistrate can act, under section 531, Code a!4l> 
« . of Criminal Procedure, (Act Xof 1872) must arise *<**» 

«• V B . from his inability to decide on evidence offered by 

Singh Banadoor in ^] ie contending parties as to their possession, and not 
re, 1 0. L. R. 273. on a doubt entertained without such enquiry. A 
Magistrate acting under section 530, cannot interpret the meaning of a 
decree of a Civil Court. He can determine only the fact of actual posses¬ 
sion. 

It is only when, after recording a proceeding under section 530, Code of p-m 
_ _ . _ Criminal Procedure (Act X of 1872) and taking uu 

Rani' SOOnaaree ue- ev j_ deuee> a Magistrate decides that neither party is 
bee in re, 1 0. L. R- j n possession or is unable to satisfy himself as to 
86 . which party is in possession, that he can, under 

section 531, attach land in dispute. He is not competent summarily to 
order attachment without such preliminary proceedings. 




m, 
x, 
1 * 82 . 


Shonai 


When after enquiry a Magistrate finds that there is no sufficient cause s ms, 

iai Param&nick * or . Ijrococding uuder section 521 of tho Code of‘g*- 
Criminal Procedure, he is competent to let the mat- 


V. Jogendro Shaha & ^er drop. As n Court of Revision, the High Court 
another, 1 0. L. R. -will not enter upon a consideration of the value of 
486. the evidence on which the Magistrate decided, to 

act. 

There being no present danger of a breach of the peace, the fact that f'tx., 

„ _such a breach is likely to take place at a future time mi - 

Umacnurn santra no t justify a Magistrate ill making an order under 
y. Bem ifadhub Roy, sec ti on 530 of the Criminal Procedure Code (Act X 
T O. L. R. 352 0 f 1872). The duty of making an enquiry under 

section 533 of the Criminal Procedure Code, should be deputed to a Magis¬ 
trate, not a canungoe. * 
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8 . 145 , 
Act X., 

ms. 


On the death of one of the persons concerned in a matter under section 
Ranee Anondo- 530, Code of Criminal Precedure (Act of 1872), 

just before those proceedings terminatedN&a favour of 
that person and another, though it 'would be more 
regular for the Magistrate to postpone the proceed¬ 
ings, and make his representative a party in his place, 
the proceedings are not necessarily bad since the 


taoyee Debee v. 
Luchman • Pershad 
Gogo & others, 2 0. 
L. R. 264. 


death has prejudiced no one. 

fit Aot an inc l llir y un der section 530 of the Code of Criminal Procedure 

xf’im. Jnffgodeshary Chow- ^ 18 ?2), the only thing to be determined is 

, . . ^j ie f ac ^ G f ac tual possession. In a dispute between 

flraan ’ y p F in * the wife of a lunatic and the manager of his estate, 
re, 3 C. L. K. 94. with regard to the possession of certain property, 

the Magistrate attached the property under section 531 of the Code of 
Criminal Procedure, on the ground that he was unable to satisfy himself as 
to who was in possession. It had been proved before him, that the wife was 
in actual possession, but there was a doubt as to whether she was not in 
possession merely as the agent of her husband. Held, that section 530 has 
only to do with actual possession; and that the Magistrate should have 
decided that the wife was in possession. * 


e. 145 , 
Act x., 
. 1882 . 


In a proceeding 

Baikunt Kumar & 
others, petitioners in 
re, 3 C. L. R. 134. 

bound thereby. 

Per Prinsep, J. 


under section 530 of the Code of Criminal Procedure 
(Act X of 1872), the Magistrate must decide the fact 
of possession on evidence taken by himself, and not 
according to the result of a local inquiry made under 
section 533, unless the parties have consented to be 


k. 144 , 
Act X,, 
1882. 


-The local enquiry referred to in section 533 should 
be restricted solely to some question relating to the features of the property 
about which the dispute has arisen; and should not be directed to any 
matter which can be proved before the Magistrate by oral evidence. 

Where a Magistrate made an order under section 518 of the Code of 
Shurut Chunder Ba- Criminal Procedure (Act X of 1872), directing one 


nexjee & others v. 
Bamachurn Mooker- 
jee, 4 0. L. R. 410. 


of two rival liaut proprietors to remove his haut to 
such a distance as to render it useless for the pur¬ 
poses for which it was established, it was held that 
the order came within the purview of the Pull Bench 
decision of Gopi Mohun Moulik v. Taramoni Chowdhrani, 4 C. L. R. 309 ; 

5 J. L. R. Calc. 7, and might be set aside as in excess of jurisdiction. 

Where the proceeding recorded by a Magistrate, under section 580 of 
Chunder Msdhub the Criminal Procedure Code, is based on materials 

(Hiom r. Juggot 7 h ‘ oh d ? ? ot di8cl T » u ® cie,1 \ ? r ? u ? d *> r c ° nsi - 

a e a n r dering that a breach of the peace is imminent, an 

Onunaer Ben, l. order calling upon the parties concerned in the dis- 

^83. pute to attend in Court, and give jn a written state-,} 

ment of their respective claims, in respect of the fact of actual possession of 

the subject of dispute, may be set aside as made without jurisdiction. 




ifc 
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A certain mouz’ah haying been sold in execution of a decree obtained 
Olmttraput pe- u P on a mortgage, the purchaser claimed a right 
* k n under the sale to a haut appurtenant to the inouzah, 

L p 200 e ’ 5 and was P ut *>7 the Nazir of the Civil Court into 
h. a. AW. symbolical possession of the haut as well as of the 

inouzah. The judgment-debtor refused to give up actual possession of the 
haut, maintaining that it was debutter property of which he was the e Uf 
Bhebait, A breach of the peace being imminent in consequence of the rival *«t 
claims* proceeding* were taken under section 530 of the Criminal Procedure I883 ' 
Code (Act XI*of 1872), and the Magistrate finding that the judgment-debtor 
was in actual possession of the haut made an order maintaining him in 
such possession until ousted by a Civil Court. Held, (setting aside that 
order) that the Magistrate had no power under section 530 of the Criminal 
Procedure Code, to direct the judgment-debtor to be retained in possession 
until ousted by a Civil Court, but was bound to see that the possession, as 
given by the Nazir was maintained, leaving it to the debtor to substantiate 
hi* claim as shebait in a Civil Court. 

The Court accordingly directed that the purchaser be restored to pos¬ 
session, and that the Magistrate do see that he is kept in possession until 
ousted by due course of law. 

Section 530 of the Code of Criminal Procedure (Act X of 1872) con- s HS 
TTfl.ra.lr Narais Singh ^ em pl a ^ es disputes between owners as well as occu- A«oci 

V. Luchm Bux Roy, p er j ACKg0Nj J .—Where a zemindar has let his 
5. C. L. R. *87. lands in farm, he, his farmers, and the occupying 

ryots, are all, in their degree, concerned in airy dispute as to possession 
which may arise, and they ought to be maintained in possession of the 
interests which they severally enjoy. 

Sutherland v. Crowdy, 18 S. W. R. 11 cited. Empress v. Thakoor 
Doyal Singh, I. L. R. 3 Cal. 320 commented upon as having gone too far. 

A Criminal Court ought not to interfere in cases where a purchaser 
I rayag Singh V under a decree is resisted in getting actual possession 

Fimnnl TTns<min fi C of the P ro P ert J which he lias bought, the procedure 
JTlUiOOl nosse , o . £ 0 jj C adopted in such eases, being that provided in 

L. R. 206. Chapter XIX of the Civil Procedure Code. 

When the person on whom a notice has been issued under section 521, , S3i 
Mothoor Ohunder Code of Criminal Procedure (Act X of 1872) applies 
Bass in re 2 C L R ^ or a ^ ur ^’ ^ 10 ^ a "’ stl ’ate is bound to appoint one. 


509. 


and cannot decide the matter by a local enquiry. 


Where a decree 

Bholanath Ghose v. 

Mothoor Mundle, 7 
0. L. R. 516. 

afresh upon the question of possession. 


has been passed by a Civil Court determining the s. us, 
rights of the parties to a suit to disputed land, it is a^g^- 
Magistrate’s duty to uphold that decree, and he can¬ 
not, as between such parties, proceed under section 
530 of the Code of Criminal Procedure to decide 


Roy Mohun Roy v. Wise, 16 S. W. R. 24 and Raneegunge Coal Assooiar ' 
Hon v. Hemlall Ghatwal, 24 S. W. R. 17 followed. 
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‘, The purchaser of an interest in land at a sale in ’texecution of decree, 
a . .. obtained an order for possession tinker section 263 

- Sheikh Laloo v. or 204, Act VIII of 1859, and a dispute arose between 
Ad am Sircar; Gov- hi m and another person who had some .interest in ,, 
erament v. Suijakant the land, as to what passed under the sale certificate! 

; Achaxjia ; Dengoo Without ascertaining the rights of the parties, the 
Sheikh Adam Sircar Magistrate made certain orders, the effect of which 
& others 17 S. W. R. was to exclude the auction-purchaser for some time 
Cr R. 37. from exercising the right alleged to have parsed to 

him under the purchase. Held, that tlfe Magistrate 
ought to have made no order at all with reference to the property, leaving it 
to the parties to determine their rights in the Civil Court, and that he had 
g ample power under the section to do what was necessary to prevent a breach 

Vot x, of the peace. The High Court may interfere with, and quash an order 
188a ‘ passed by a Magistrate under section 62, Code of Criminal Procedure (Act 
XXV of 1861), when the order is such that it was beyond the power and out 
of the jurisdiction of the Magistrate to make it. 

Quaere :—Whether pleaders have a right to be heard in such cases. 


Air order passed by a Magistrate under section 518 of the Code of Cri- 
Act x!, « . . «. . R minal Procedure (Act X of 1872), is not of the na- 

1882. JJlOKUt Sing in ■ e, ture of a judicial proceeding, and is, therefore, not 
N. W. P. Rep. All. 16. open to revision by the High Court under section 

297. 


S.144, 
Act X., 
1882. 


The legality of an order made by a Magistrate under section 62 of Act 
, XXV of 1861, (section 518 of Act X of 1872) can 
Kedaraath v. Rugho- |)e Mtionea b ' y a civil Court. 

Hath & others, 6 N. The Civil Courts are, however, bound to respect 
W. P. Rep. All. 104. an order passed by a Magistrate when he is acting 
within his jurisdiction, i. e., within the powers conferred on him bj law, 
and if his proceedings show due diligence in satisfying himself of the ne¬ 
cessity of the order, they cannot question his discretion. In a suit to esta¬ 
blish a right to continue a market, and to hold it on certain fixed days, by 
cancelment of the order of a Magistrate directing that it should not be held 
on those days for fear of riot, and of loss to the owner of another market, 
the plaintiff’s right to hold the market on the days named in the plaint, was 
decreed subject to the prohibition created by the order of the Magistrate. 


a 144, Where a dispute arises as to the right to the possession of lands and 
a i C 882.’’ V1 • v buildings, a Magistrate, if he considers a collision bet- 

Elavansu Vanama ween the parties and a serious breach of the peace im- 
Malai Ramanuja rninent, may properly proceed under Chapter XXXIX 
* Jeeyarsvami v. Va- instead of Chapter XL of the Criminal Procedure- 
aamf' Malai Rama- Code (Act X of 1872). If the Magistrate had juris- 
nqja Jeeyar, 31. L. R. diction, the proceedings, not being judicial, cannot. 
Mad. 354. be revised by the High Court. An order to abstain; 

from interference with a temple and its property, ijji: 
an older to abstain from a “ certain act ” within the meaning of section 518 
of the Criminal Procedure Code. . ’ o •' 
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a * • ' y. 

A Magistrate has no ground for proceedings tinder Chapter XXTT of cuni^ 
Proceeding of 13th Criminal Procedure Code, where there is no dis-'Aetx, - 
July 1868* 4 Mad a ®'*° actual possession of either the 

Rep. RuL 12. 


*£3 


1382. 


or crop. 


The inquiry contemplated by Chapter XXII of the Criminal Procedure 
Proceeding’s of 13th Code (Act XXV of 1861), is a personal inquiry before 
Nov 1868* 4 Mad Magistrate who makes the order. 

Rep. Rul. 20: 

The jurisdiction given by section 320 of the Code of Criminal Procedure s UT 

Proceedings of 4th ( Act XXV of 18G1 )> to decide for a time the right to 
Tow local vur -j enjoyment of property, should not be exercised except 
uan. iooe, 4 maa. on c j ear aU( j satisfactory proof. Where the only 

Rep. Rul. 26. evidence is that of user, it should be such as to show 

satisfactorily, acts of enjoyment exercised as a matter of right, and permit¬ 
ted uninterruptedly for some considerable length of time. 


Xn order to give a Magistrate jurisdiction to make an order regarding 
Proceedings of 15th the p'aacasion of land under section 318 of the Code 
May 1869, 4 Mad. ? £ t;™ 1 ™ Procedure (Act XXV of 1861.), l.e must 
Re J Rul 40 he satisfied that there exists a dispute likely to m- 

R6p. KUl. 4». duce a breach of the peace, and he must regard the 

grounds of his being so satisfied. It is not sufficient that there is a mere 
scintilla of evidence, but there must be some evidence from which the Ma¬ 
gistrate may reasonably draw the necessary conclusion of fact. The ques¬ 
tion whether any such evidence existed, is one for the consideration of the 
High Court. 


fc. 1 IS. 

Act x., 
1 * 82 . 


A Magistrate proceeding under section 318 of the Code of Criminal s.i*s, 
PmcAPdimra nf 9ftth Pr °cedure (Act XXV of 1861), is bound to examine 
® ® any witnesses tendered in support of the respective 

m&7. 1870, 6 Mad. c ] a j ms to actual possession of the laud in dispute 
Rep. Rul. 4. before passing an order. 

A Magistrate under section 318 of the Criminal Procedure Code (Act &i«. 

Dartur Huang Ja- ?XV of 1861) is to iuqmre into the question who is 
.. in actual possession of the property m dispute, with- 

masjl V. I ©11, 6 Join. ou t considering how that possession has been ob- 

Rep. Crown Cases, tained. 

8P. Marriot for the petitioner:— 

The Magistrate says “ that possession, if once obtained, whether legally 
or not, cannot be disturbed xuiless by due course of law. But section 318 of * 

. the Code of Criminal Procedure (Act XXV of 1861) does not protect pos- 
v session obtained illegally, e. g., by force or fraud. Suppose a trespasser to 
R enter into a vacant bungalow, can he be said to be in possession of it. 

Here the possession obtained was fraudulent and by trespass.” 

— . Couch, Q. J.:—In £his case, the Magistrate has found that FeB is in 
actual possession of the property, and that this possession was obtained un- 
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der the authority of the Dastur, and it does not appear that the power of 
Attorney which Fell held from the trustees of the mortgagees was ever re¬ 
voked ; hut this is immaterial, for section 318 of the Code of Criminal Pro¬ 
cedure requires the Magistrate merely to see which party is in actual pos¬ 
session of the property in dispute, since it provides that in cases of disputes 
relating to the possession of land, premises &c. the Magistrate shall call on 
all parties concerned in such dispute to attend his Court, and “ to give in a 
written statement of their respective claims, as respects the fact of actual 
•possession of the subject of dispute.” In another part of the section’it is 
provided that “ the Magistrate shall, without reference to the merits of the 
claims of any party to a right of possession, proceed to inquire which party 
is in possession of the subject of dispute,” and though the word “ actual ” 
does not occur in this part of the section, we must read that part with re¬ 
ference to what precedes it. It cannot be supposed that where the Magis¬ 
trate is to call upon the parties to give in their statements as respects the 
fact of actual possession only, he is to go into the question of legal posses¬ 
sion, which it is for the Civil Court alone to decide. The object of the in¬ 
terposition of the Magistrate under the section is to prevent a. breach of the 
peace, and with that view he should keep in possession the party which is 
found to be in actual possession. The Magistrate here has inquired into 
the fact of actual possession, and. has found that Fell was in such posses¬ 
sion. The propriety of this finding on the evidence cannot be questioned 
here, and, -as there is no ground for holding that an error in law has been 
committed by the Magistrate, we must reject the application.” 


a ur. 

Act x., 

MM * Reg 


Where A. complained merely to the Magistrate that “ a 

_ . - T . had been obstructed by B. and others.” 

■ RussulNushy .. 


certain road 
„ Held, that 

V, nussui niusny ^.j ie jiaaistrate was not bound to enquire into the 
& others, 2 B. L. R. mat ter under section 320 of Act XXV of 1861. 

Ap. 9. 


A Joint-Magistrate cannot 


& ns. 

Act x., 

188s - Reg. v. Runjeet Mol- 
la, 2 S. W. R. Cr. R. 
31. ' 


award possession? under section 318 of the 
Code of Criminal Procedure (Act XXV of 1861) 
without making a formal enquiry. * 


a. 148 , Taking the statements of both parties without recording evidence in 

Reg. v. Sonaoollah, proof of either is not an “enquiry.” No enquiry 
o ft w P fi d aa should be made, nor order giving possession to one 
* w * ur ‘ side or the other passed, under section 318 of the 

Code of Criminal Procedure (Act XXV of 1861) save on the supposition 
that the dispute is likely to cause a breach of the peace. 


A Magistrate can maintain a chowkidar in possession of his chakeran 

Reft ¥ Zemindar * ant l’ (*• c *> set apart for his subsistence by his, 
i « ur zemindar). Any such order of the Magistrate is 
n f!»« b 19 appealable to the Superintendent of Police. In a . 

it. ur. it. l A. miscellaneous case (not a judicial proceeding) tfiq,* 

Magistrate is not required to record his final order in English. 
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land-owner to Establish hdh within his estate, and 
to hold them on anj day most convenient to him. 


of a 


A Magistrate cannot under section 62, Criminal Procedure Code (Act s. iy, 
Sheeb Ohunder XXV of 1861) interfere with the civil right 

Bhuttacharjee v, Sa- 
adut Ally Khan, 4 S. 

W. R. Or. R. 13. 


The Magistrate had on the complaint of the defendant, passed an order, s. nr, 
Maheschandra Moo- section 320 of the Criminal Procedure Code, 

1roi*{oa it p am)1 t fin forbidding the plaintiff to retain possession of a piece 
Kerjee v. ttamutan of land to the exclusion of the public, until lie had 

TP A Others, 5 o. obtained the decision of a competent Court adjudging 
L. R. App. 68 him to be entitled to such exclusive possession. The 

plaintiff accordingly brought his suit in the Moonsiff's Court to recover 
possession of the land. The Moonsiff gave him a decree for exclusive 
possession of the land. On appeal, the Judge held that the Moonsiff had 
no jurisdiction to try the question whether the public had a right of way 
oyer the land. The Judge's decision was reversed in special appeal, and 
the case remauded to the Judge to try the issue, whether the plaintiff was 
entitled to the exclusive use of the land. (Rooke v. Pyari Lull, 3 B. L. R. 

App. 43) distinguished. 

% 

An order of a Magistrate retaining parties in possession of land can s. i«, 

* — ~ ---- - ACt Xaf 


Shoindoo Noshyo v. 
Runglal Jhah & 
others, 25J3. W. R. 
Cr. R. 21.« 


only be passed after due judicial enquiry, as re¬ 
quired by the Code of Criminal Procedure (Act X of 
1872), section 530, A Joint Sessions Judge has no 
power to act in such cases under section 295 which 
applies only to the Sessions Judgo of the Division. 


The High Court cannot interfere under section 15 of the Charter Act, ^ 

Chinnier Nath Sen with OV(lers (lul J l ):lsse<1 b .y a Magistrate under sec- *mV 
ununaer natn oen tion 5 18 ot - the Criminal Procedure Code (Act X of 

& another m re, 2 I. 

L. R. Calc. P. B. 293. " “ 


A Magistrate is 

Gopimohun Mullick 
v. Taramoni Ohow- 
dhrani, 51. L. R. Calc. 


not empowered to pass an order under section 518 of a 10, 
X of 1872, which has more than a temporary opera- A i C 8 m,’’ 
tion ; the grant of what is in effect an order for a 
perpetual injunction is entirely beyond his powers. 

_ T p oaq When a plaintiff alleged that lie had held a bant on 
*, 0. u. 4 U. li.n. 309 own l iuu l for many years on Tuesdays and Fri- 
■ F. B. days; that the defendant had set up a rival liaut on 

these days and prevented persons from attending the plaintiff's liaut; that 
this led to disturbances which ended in an order being made by the Magis- 
trate prohibiting the plaintiff from holding his haul on the said days, uud 
that the plaintiff suffered loss aud damage iu consequence. Held, that 
- assuming these facts to be true, the plaintiff was entitled to a decree, 

( d^laring as against the defendant, that the plaintiff had a right to hold his 
haut on Tuesdays and Fridays. 

60 % 
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j'jlm*,. Held that proceedings under section 818 of the CriminaT Procedure 

Jttanuii Jftffiivan v Code ( Act X £ V of 1861 )> are facial proceedings 
^rri, a * within the meaning of section 404 of that Act, and 
magistrate ol aheaa, ^heref ore the High Court has power to interfere 

4 Bom. Rep. App. w ith an order passed by a Magistrate under such 
Oiv. 153. section. Under section 318 a Magistrate is bound to 

; inquire who is in actual possession, without regard to the question of who 
is legally entitled to possession of the premises in dispute. 


,196, 

i|r I40 

Act x..’ Lalji Ukheda v. Jow- 
. ,1888. ^ 


The concluding clause of section 311 of the Code of Criminal Proce¬ 
dure (Act XXY of 1861) though it prevents the 
« _ , Civil Courts from entertaining a suit to restrain a 

Da Dowba & another, Magistrate from carrying out an order made under 
8 Bom. Rep. Civ. 94. section 308, or a suit for damages against the Ma¬ 
gistrate, or any other person in carrying out such order in the manner pro¬ 
vided by law, does not bar a person against whftm such an order has been 
carried into effect, from instituting a suit to prove that land declared by 
the Magistrate to be public, is his private property. 


Chun. Held, that the object of Chapter XXII of Act XXY of 1861 is to 
vizi- ' - - * 

* 1883 " ®°vt. v. Gholam Ma¬ 
homed, 1 N. W. P. 


Rep. (Agra) 33. 


preserve the peace, and that the Magistrate’s duty is 
to maintain the party found to be in possession 
without reference to merits. 


S. 145, 
Act X,, 
1883. 


Reg. v. Omirtonath 
Jha & another, 1 Ind. 
Jur. N. S. 399. 


B.146. 

JUtX., 

1683. 


Under Act XXY of 1861, section 318, the Magistrate, if satisfied that a 

dispute concerning land is likely to result in a 
breach of the peace, shall record a “ proceeding ” 
stating the grounds of liis being so satisfied. This 
“ proceeding ” should show on the face of it, that 
there are reasonable grounds for .apprehending a breach of the peace. 

Under this section the question of title is excluded, and the Magistrate 
is equally prohibited from grounding a prLaid facie case of possession on the 
title shown in evidence by either party. He should confine himself to 
ascertain what was the subject of the dispute, and the question of the 
possession. 

A dispute having arisen as to the possession of 109 plots of land to 
A aim Moilah v Sa- a claim to possession was made by the ryots of 


too Poramanick 
others, 10 C. L. 
523. 


& 

R. 


village A. on the one hand, and-by the ryots of village 
B. on the other, the Magistrate instituted a proceed- 
ing under section 530 of the Criminal Procedure Code, 
(Act X of 1872), in respect of all the 109 plots, but 
having taken evidence dealt in his order with 12 only, directing that the 
ryots of village B. should be kept in possession. Held, that it appearing, 
that all the 109 plots were covered by the same state of circumstances, the 
Magistrate had exercised a sound discretion in acting as he did. 
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■ "sty 
, *•&£* 


Where a Magistratecc^dera that there is no sufficient reason for pro- s.iia 
; ,, coeding under section 521 of the Code of Criminal A im.* 

Issurchunder ICath Procedure (Adf X of 1872), he may let the matter ’ ‘ 
St Kalichurn Hath St drop and the High Court will not as a Court of Re- 
another in re, 11 0. vision, interfere with his action. 

L. R. 235. In the matter of Sonai Paramanick, 1 C. L. R. 

486 followed. 

Sufficiency of evidence to justify proceedings under section 531 of the s. u#, 
Deo Sarun Singh Criminal Procedure Code, Act X of 1872 considered. 

v. Tulsi Kant St 
, others, 12. 0. L. R. 

221 . 

A dispute between a zemindar and his lessee as to the right to receive & us, 

Proceedings of nth r ™*>. is “ ot a dis P ute ™ *?. possession of lands 
Feb 1873 Weir W1 ^ im the meaning of section 530. 

436.* 

The omission to record a preliminary proceeding to the effect, that a 

Proceedings of 9th diepate likely to induce a breach of the peace exists, 
a . . will not invalidate an order under Chapter XL, unless 

iMLpiBt, 1B7U. weir, c ^ n g j xowll that the party was prejudiced by the 

*36. omission. 

Section 530 requires the Magistrate to ascertain who, at the time of s.»sa. 

Ohockalingam V. ent l 1 » r 3 r > is iu possession. This enquiry he is A m».'' 

. . . • ® w • ’ to make without reference to the merits of the claim 

, Aminaiac * ” ' of any party to a right of possession. Section 534 is 

43»* * the only provision which enables a Magistrate to 

restore a dispossessed party, and the power can only be exercised in cases in 
which there has been a conviction of an offence attended by erimiual forcq 
and dispossession has been effected by means of such criminal force. 

The ruling in- H. C. Proceedings, 9tli January 1871 (6 M. H. C. Rep. 

App. 13.) overruled. 

The above ruling followed :—For the purposes of Chapter XL, a temple 
_ „ - iK .. may or may not be in the possession of certain 

Z? ?^ g L r "J? classes of persons to the exclusion of others. 

Nov. 1880. Weir, 438. 1 

The jurisdiction of a Magistrate to make an order under section 532 a ut, 

_„ » 11+ . docs not arise, unless it appears that the subject in 

^ dispute is open to the use of the public, the right 

Nov. 1874. Weir, 440. haying been exercised within three months from the 

date of the enquiry. 

Section 534 does not empower a Magistrate other than a District Divi aiu 
: , MahATnAd flawfhAr sional or lst clas8 Magistrate, to pass orders adjudi , 
iimTSSSX- “* b « on clsims of disputed possess.ou. 

snaed. Weir, 445. 
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It is the duty of a Magistrate, before taking proceedings under section. • 
ObliOTChandra Moo* ^45 the Criminal Procedure Code, (Act X of 1882) 

filljee v. Mohamed to satisfy hiidseU whether there is dispute likely 
g / 10 T T to cause a breach of the peace, and that the suggested 

fl l 'in <s n i*o n’ apprehension of a breach of the peace is not merely 
Gale. 78; S. C. 13 C. colourable, and made to induce him to deal with 
L. R. 410, matters properly cognizable by the Civil Court. 

A dispute existing between one of the co-sharers of an undivided estate, 
Beni Narain v Ach- ailt * *he lessee of another co-sharer, as to the right 
. WatVi k t t p the latter to collect rent, such right being de- 
All & A nied on the ground that the lessor was not in pos- 

'■ ' session of her share, an inquiry was made under . 

Chapter XII of the Criminal Procedure Code (Act X of 1882) and the lessor 
was declared to be in possession of her share. Haiti, that the provisions of 
that Chapter were not applicable to the dispute in question. 


EJECTMENT. 

The effect of an order of ejectment under section 53 <5f the Rent Act, 


Duijan Mahton v. 
Wajid Hossein & 
others, 5 I.L.R. Calc. 
135. 


(Bengal Act VIII. of 18(59) is to dispossess the ryqjbs; 
not only of the laud, but? also of the crop standing 
thereon, the object of such a^ ejectment being, to 
terminate completely the connection between the 
parties as landlord and tenant. 


as. «s, 

444 , 454 , 
Act X,, 
1882 . 


EUROPEAN BRITISH SUBJECT. 


Whether’or not .an accused is an European British subject is a matter 
of fact to be determined judicially by the Court of 
Session on the evidence, in the event of the prisoner 
raising that question. 


Joseph Parks, pri¬ 
soner, 10 S. W. R. 
Cr. R. 6. 


I. 


Section 84 of the Criminal Procedure Code (Act X of 1872) must be 
Empress v Allen ’ construed strictly with section ,72, and before a Euro- 
& others, Quiros St ^ British. subject can be considered , to hare 
• \ a t t waived tlie privilege conferred upon him by section 

another m re, b l. u. 7 ^ it must appear that his rights under that section 
R, Calc. 83 1 S. 0.6 0. have been distinctly made known to-him, and that 
L. R. 463. be must have been enabled to exercise bis choice and 

judgment, whether he would or would not claim' 
those rights. The provisions of section 72 of the Code of Criminal Proce¬ 
dure, relating to the kind of Court which shall have jurisdiction, and shall 
not have jurisdiction, to enquire into a complaint or try a charge against a 
European British subject, constitute a privilege-^—that is to say, they am 
not so much words taking away jurisdiction entirely, as words which con - 1 
fer on the British subject a right to be tried by a certain clast of Magis*' 
trates and by no others, which right the Code enables h im to give up.^ No 
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person can by waiver or consent enable a Magistrate or a Judge to try a 
case which he is dis-qualified tp try by some circumstance not personal to 
the accused. Reg. v. Bholanath Sen (2*1. L. R. Calc. 23) distinguished. 

The waiver of privilege spoken of in section 84 must be an absolute 
giving up of aU. the rights, with reference to Chapter VII of the Code of 
Criminal Procedure, which a European British subject has ; and the words 
“ dealt with as such before the Magistrate ” mean everything contained in 
the chapter, 1 —that is to say, the tribunal having cognizance of the case; 
the procedure, and also the punishment to which the accused would be 
liable. 


B. who was charged before a Magistrate, who was competent to inquire 
ImwM, rr HawII a a complaint against a European British subject, m% 

T TP All ill with an offence triable by him, claimed to be dealt 

1. L. R. All. 141. with as a European British subject. B. did not 

state the grounds'of such claim. The Magistrate did not decide whether 
B. was or was not a European British subject, but proceeded with the case, 
dealing with him as if he wore not a European British .subject, and sentencing 
him to rigorous imprisonment for one year and to a. fine. On appeal by B. 
the High Court remanded the case to the ’Magistrate in order that he might 
decide in the manner directed by section 83 of the Criminal Procedure 
Code (Act X of 1872) whether B. was or was not a European British 
subject. 

The Magistrate having decided that B. was a European British subject, *,*■“*• 
held that, this being so, and it appearing that the Magistrate had dealt s.. n*2. 
with B. as other than a European British subject, B.'s trial was void for 
want of jurisdiction. Also that tlie Magistrate having tried the case with¬ 
out jurisdiction, the High Court could not. proceed with B.'s appeal on the 
merits, with a view, in the event of its deciding that tie- offence of which 
B. was charged had boon established, to the reduction of the sentence 
passed upon him by the Magistrate, to one which he was competent to pass 
under section 74 of the Criminal Procedure Code. 


EXAMINATION OF ACCUSED. 


A Deputy Magistrate is bound to examine the accused under section 
Reg V Bissessur 266 of the Code of Criminal Procedure (Act XXV of 

Sein, 9 S. W. R. Or- 

R. 62 . 


1861) in answer to the charge brought against him. 


p. ?«, 

Art X., 
IhhJ. 


Where a statement made by a prisoner before a Magistrate though see new 
Petumber s, f? ne< l l>y the Magistrats does not 


contain the cer- sis’ a« 


V 'i /a tifieate directed by section 205 of tbe Code of Crimi- x ■ 

Dhobee, 14 S. W. R. ?al Frocet \nre (Act XXV of 1861) it does not of 
Or. R. 10. itself contribute prhnd facie evidence of the exami¬ 

nation within the meaning of section 366 *of that Code ; and if other proof 
is not given to show that the statement was made by the prisoner before 
the Magistrate, the statement is not admissible as evidence at the Sessions. 
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Before criminating a man. upon his own statement ? tosder $xamigis^ri 
ttfiir v Muss&mut *i° n » ^ i* 3 necessary to see that such statement haa 
Niruni, & Monirud- keen deliberately made and recorded ^ that, 


aften; 


* „ o w P f being recorded, it has been shown or read to the ac” 

aeon, 7 .»• W. K. Cr. CUBe( j ; and that the examination has been attested 
R. 49. by the signature of the Magistrate following a cenk 

tificate to be given under his own hand. i 

A Magistrate holding a preliminary investigation under Chapter Xll : 

. < SS Mohima Ohuuder oftheCode of Orimmal Pro c edare ( Aot XXV of 

- Act x, ,_. .. . _ 1861), and a Magistrate holding a trial of an offence 

iw*. OhiwkerbTitty in e, w itliin his jurisdiction and the XIYth Chapter of? 
12 S. W. R. Cr. R. 77. the Code, has power under sections 202 and 250 to 
put questions to the accused, and to examine him as he.may consider, 
necessary, and the Court of Session has similar power in regard to persons 
on trial before that Court, but the Procedure Code makes no such provisions 
in respect of parties under trial under the XVth Chapter. 

The discretion of a Magistrate under section 202, Code of Criminal 
Procedure (Act XXY of 1861), to ask questions of 
an accused is entirely unfettered, though an 
examination under that section should not be'of an) 
inquisitorial nature, and a Magistrate should inform 
he is not bound to answer. Answers to questions under,.' 


s. us, 
Acts, 
1889. 


xx. a 

Act X., 

lees. 


S. 864, 
Act X, 
1889, 


S. 842, 
Act X, 
1889. 


Dinoo Roy & others, 

Gase of, 16 S. W. R. 

Cr. R. 21. 

the accused that 

that section are admissible in evidence, even if the Magistrate has omitted, 
to warn the accused he need not answer. 

When a written defence is tendered in a case tried under Chapter XV 

Dila Mundul & ° odc Crimbial Procedure (Act XXV of 

others v.KaUyShaha , 1861 > * he « “ot bound to take down 

... ics w d defence of the accused by personally examining 
tt OullQrS) lu M< W • lit liiyyi 

Cr. R, 53 

In recording the examination of accused persons under section 846 
Beg. v. Lucky Narain of the Code of Criminal Procedure (Act X of, 1872) 

in the language in which they are given, a Magistrate 
need not take down the examination in his own" 
hand; it is enough that he append a certificate that 
conducted in his presence, and contains accurately 
all that was stated by the accused person. 

The examination of an accused person should be taken down in the 
p. ff _ Mnnwaai language in which it is delivered, and as far as pos- 

Bibee 24 S W R sible in the words used hj Mm * 

Or. R 54. 


Dutt, S. W. R Cr. 
R 50. 

the examination was 


The authority given to a Sessions Court to examine an accused, does 
Hossein Buksh & not contemplate the cross-examination of such ac¬ 
cused, nor can the Judge endeavour, by a series of. 
searching questions, to force the accused to crimi¬ 
nate himself. The real object involved in th# t 
pgwer given to the Court under section 250 of the 


others v. The Em¬ 
press, 61. L. R Calc. 
96; 8.C.60.L.R521. 
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*■ USt 
Act X 


Bode 6 f Criminal Proiiediiie Iflat' 3D\o£ 1872) is to enable the Judge to as-. 
f ji^tain from titne 4 ^ua^/(especially if he be undefended) 

such, explanation <* ^1? a to ; regarding any statement made 

by the witaw^^;^ o® the case for the prosecution, to elicit 

from the accused|hdw he proposes to meet such portions of the evidence 
. which, in the opihisa of the Court, implicates the accused in the commission 
of the offencer.i^h’which he stands charged. 

v - Under sedtiln! 250 of the Code of Criminal Procedure (Act X of 1872) 

/tv iv» viiw" '« the Court may from time to time, at any stage of 
. Oniaim^ wfl^e in » cas6j examine the accused personally; but the 

W» 1 ’ • Court is not competent to subject the accused to 

Sevefe ci^pt 9 -^w|iHiatid(s. The discretion given by the law is not to be 
used for the phipose of driving the accused to make statements criminating 
himself; but only for the purpose of ascertaining from the accused how he 
- is able tomeet facts standing in evidence against him, so that these facts 
should hot stand against him unexplained. Virabudra Gaud, 1 Mad. 199 
quoted and followed. 

It is improper for the Court to cross-examine a prisoner with the ap- 

Empress v. BehariUU P” 8 ?* ?y e . ot °* convictLug him out of his own 
,^ T 7% mouthot false statements, and so making him pre- 

K08C, o u. L. K.judice himself in respect of the niatter with which 
: he is charged. 

If the examination of an accused person taken before the Magistrate is 

/». i - • * - - - - - 

Proceedings of 11th 
Nov. 1^69, 5 Mad. 

Rep- Rul- 4. 

The examination of the accused by the Magistrate, not having been s** now 

J. Tim mi 9 recorded in accordance with the provisions of section 
Beg v. immi, z 205 of the Codc o( Crinlinal Pr0 J edure (Act xxv of g’.g 

,»om. xtep. 1JO. 1861) was^not admissible in evidence at the trial be¬ 

fore the Court of Session under section 366; and the evidence being in tbe 
opinion of the High Court, insufficient to support the conviction, the pri¬ 
soner was acquitted under section 399. It is improper to allow witnesses 
for the prosecution to state that the accused is not of good character. 

1. When the examination of the prisoner by the Magistrate has not f Se* s. 
Tj a _ _ ir„iin. Takh. been recorded in full, so as to include the questions, xSsuf 

L p p as required by section 205 of the Code of Criminal 
majl, a mm. ftep. Proccdure (Act XXV of 1.861) it camiot be given in 

evidence at the trial before the Court of Session, 
under section 366 without further proof. 

2. When the examination would, either alone or with other evidence, 
be sufficient for the conviction of the accused, the proper course is to re¬ 
mand the case to the Court of Session, in order that proof may be taken of 
the examination. # 

... $. When the evidence, exclusive o£ the inadmissible examination, is 

Sufficient support the conviction, it may be affirmed by the High Court 
/without remanding the,ease, and the admission of such an examination by 


afterwards read in evidence at the trial before the 
Session Court, the whole of it should be read out. 
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S. tS7, 

Apt Xm 


the Court of Session does not invalidate the trial and conviction under sec¬ 
tions 426 and 439 of the Code. 

Reg. v. Timmi (2 Bom, Rep. 125) observed uponi „ 

It is improper on the part of a Judge when examining a prisoner under 
Hurry Ckurn Chuc- se °f i° u 342 of the Criminal Procedure Code (Act X 


evidence against him. 


A;*" 

- ,4ft - 


of 1882) to cross-examine him. The only questions 
which are permissible, are such ail will enable the 
prisoner to explain any circumstances appearing in 


kerbutty v. The 
Empress, 101. L. R. 

Calc. 140; S. C. 13, 

C. Ii. R. 358. 

The discretionary power given by law to exapiine a^prisorier should 
Virabudra Gaud Ex- use( ^ f° ascertain from him how ne m«fy explain 
nnrte 1 WTqH facts in evidence appearing against him, and not to 

AO 199 P< drive him to make self-criminating statements. 


FINES. 

Under section 15, Act XXIX of 1867 the fine to be imposed for non-pay- 
Reg v Bissessur inuirt the tax, cannot be less than the amount 

Bern, 9 S. W. K. Or. statod iu tho notice - 
R. 62. 


A Deputy Magistrate lias no authority to order arrears of Municipal 

Reg. v. Brojokishore ^<1™ by a person to bo paid out of afjpelevied 
r% a a w P Pr 011 * nm - Where a Deputy Magistrate, considering 
uuu, o a. w. . . ^hat the attachment of a carriage in execution of a 
**• decree of a Civil Court was illegal, because it was 

placed in the custody of the judgment-debtor’s husband, and that the hus¬ 
band had at ted fraudulently in recovering and concealing the wheels and 
axles of the carriage on its subsequent distraint for arrears of Municipal 
tax, convicted him of an oifence under section 424 of the Penal Code, the 
conviction was set aside. 


S. S. 386, 
387, Act 
X., 1882. 


The provisions of section G1 of the Criminal Procedure Code (Act 
Rag. v Jungli Bel- %-X.V of 1801 and Act VIII of 1869) do not apply 


dar, 8 B. L. R. Ap. 
47; S. 0.17 S. W. R. 
Or. R. 7. 


to "fines imposed under Act XXI of 1856 ; such fines 
cannot be levied by distress and sale of the offender's 
property. 


An order directing the payment to a witness of a portion of the amount 
Reg. v. Kartick °* 1® vied on an ^accused, held to be illegal in, , 

Ghunder Holdar, 9 
S. W. R. Or. R. 58. 


the absence of proof that the witness suffered 
loss owing to the conduct of the accused. 




mss. 


iis 


*:•/&$ 
f- . 

" '.'H 


Held by thA majority:^ tfiA Court; tfiatan offender -who has undergone 

Reg. v. Modoosoodua W °A topnsoninent to which lie was sen- 

Tiav q a w a ftenefed hi default of the payment of a fine, is still 
n fii ° W ‘v . Hable to have the amount levied by distress and sale 

T Wl of . Any moveable property belonging to him, which 

may be found ^^hin the jurisdiction of the Magistrate of the district, 
whether the o$$feer who inflicted the fine issued any special directions on 
the subject ornot, 

(Setqi^EabB, J. dissenting.) 

The Joint-Magistrate was held not competent to direct, under section &s.b«, 

Wnir -n- iffhhvittinTi Tr 44 of the Code of Criminal Procedure (Act XXV of 
r«.T. wnftnt 1861)) ^ aoEafine iuaicted ; n(lei . se( . til)11 *>■*** 

Others, o 8. W. R. ur. 434 0 f the Penal Code, be paid to an Arneen for the 
ft. 93. purpose of paying the expense of his deputation to 

restore the landmarks which had been destroyed by the opposite, party. 

A Magistrate has no power under section 25, Act IX of 1869 to sentence 
Reg v Nodiar Chand * m P r i s onment i n default of the payment of fine 

Koondoo & another, im ‘ ,osed £or not iucom5 *“• 

14 S. W. a. Or. R. 70. 

An order Of fine quashed as made without the answer of the parties 
Keg. v. Poresh Nary. flue4 beill « to tllu >*ffo.iee.elnu-g«l. 

an Roy & others, 2 8. 

W. R. Cr. R. 58. 

Upon the conviction of certain persons under section 20, Act XIH of 
fleg V Ramdvf 1867, for illicit possession of opium, the Magistrate 
fiinttli r r An sentenced them to payment of a fine, and directed 
n.aA icqwp n that upon the realization thereof one-half should be 
7; S. u. 16 S. W. R. Or. p a jj to the Inspector of Police who had apprehended 
R* the prisoners, but refused to pay the other half in 

accordance with section 30 (for reasons set forth in his order) to the person 
who gave the information. On a reference by the Sessions Judge to the 
High Court. Held, the High Court could not interfere under section 404 of 
the Code of Criminal Procedure (Act XXV of 1861). The distribution of 
the fine under section 30, Act XIII of 1867, forms no part of the Magis¬ 
trate’s judgment. 

The fine imposed under section 17 of Act IX of ISOS for neglect to 
Reg. V. R am Gobind take out a certificate, must not be less than twice the 

Ghuckerbutty, 2 B. 

L.R.Ap.40; S. C. 11 
8 . W. R. Cr. R. 13. 

A Magistrate may impose a fine exceeding Rs. 1000 under the Excise Si s , 61i 
Daw «■ ntmn Act XXI of 1856 ; section 22 of the Code of Criminal 

Ktmwl. Procedure (Act XXV 1861) notwithstanding. 

Or. R, 29.’ 

61 


amount 
out. 


for which such certificate should be taken 
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Sagur Butt was convicted before a Justice of the Peace for using a i 
On /«.„« t>„++ ware-house Ac. in the Town of Calcutta for the i 

Sagur lmtt in re, keeping and storing of jute, other than screwed for 
Reg. v. The Justices shipment, without a license, and for his said offence 
of the Peace, 1 3. L. was fined Rs. 300, and adjudged to pay a further 
R. 0. Cr. 41. fine of Rs. 25 for every day after the conviction in 

which the offence was continued. Held, that the conviction was bad. 


Reference by Ses¬ 
sions Judge of 24- 
Pergunnahs under 
section 434 of Act 
XXV of 1861 & Cir¬ 
cular Order No. 18, 


S. 33% 
Aot X., 
1832. 


B. H i, 
Act X., 
1882. 


A Joint-Magistrate, though the Chairman of a Municipal Committee, 
can impose fines under Act IV of 1864 B. C. 

The Joint-Magistrate should make a record of 
his proceedings before passing sentence. 

The obstruction of a drain by a tree blown down 
by a cyclone, is not an obstruction within the mean¬ 
ing of section 57 of that Act. The owner of ground 
is answerable under section 67, whether his ground 
dated 15th July 1863 was made dirt y h J himself or another. 

3 S. W. R. Cr. R. 

33. 

The order of a Sessions Judge under section 354 of the Code of Crimi- 
Gour Surun Doss 11 Procedure (Act XXV of 1861) fining an Assessor, 

.... is not appealable nor liable to be interfered with by 

petiuoner, o o. w. K. the nigh. Court, under section 404 of the Code. 

Cr. R. 83. b 

The description of fine which it was the object of section 63 of Act 

Abdoor Euhman, pe- , XXV of 18 f,' 40 prohibit,w a flat> which it would 
. . be impossible, or very difficult for the accused per- 

titioner, 7 S. W. R. g011 to pay, or wholly disproportioned to the.charac- 
Cr. R. 37. ter of the offence. 

Qwere :—Whether section 63 has any application to fines inflicted by a 
Magistrate. 

In every case in which an offender is sentenced to fine, the Court which 
sentences the offender may issue a warrant for the 
levy of the amount bj distress and sale. The suc¬ 
cessor iu office of a Judge or Magistrate, may levy a 
fine imposed by his predecessor. But the Court 
which levies the fine, must he the same as the Court 


Cli*ps- 
XX, 
XXI, A 
8.250, 
AetX, 
1882. 


Chunder Coomar 
Mitter v. Modhoo- 
soodun Dey, 9 S. W. 

R. Cr. R. 50 F. B. 

which imposed it. 

Under section 3, Act XXIX of 1867, a person once fined for not taking 

Dooreachurn Oiree, ? u4 ? lic f se ’ “ '! ot >f b ! e a sccoud A™. or “V 
~ JL „ _ _ _. further demand for the tax. 

9 S. W. R. Or. R. 64. 

Held, that where a Magistrate is dealing with a charge which he lias 

Hothoor Laloong v. 4 ! 1C R°7 r d «pose of finally under Chapter XV of 
” * the Code of Criminal Procedure (Act XXV of 1861), 
Hindoo Singh Mouz although the charge, as originally laid, fell under 
«_ j.7 *« Chapter XIV, he has a discretion to inflict a fine un- 


& another, 10 S. W. 
R. Cr. R. 49 


der section 270 of that Code;. 



FlflES. 


475 


; \;y* 

i* «■# 

* "4N* 

A> s* 


The High Courtrefused to interfere with the order of a Magistrate, _ ... 

° ’ ' ' « : ' . __ ; __ 1 _ ?__ 1.^1 _.1_ _i!_ftHA _j» j_i n i », 2W, 


Mnfhnnr ClhrM* jfe fining complainants under section 270 of the Code Act £, 
JSm ^ (Act XXV of 1861), when it 

* w n n P ^' appeared, after due enquiry by the Magistrate, that 

W. K. UT. ^ , the complainant had laid claim to large jmnmas in 

a chnr without possessing any documents to prove their rights. 

The Municipal authorities have no power under section 57, Act III of 

Bani Madhub Baner- } 864 ’ Bengal Council, to impose a fine on a person 
. .... ■ . for blocking up a drain, which is not shewn to be 

jee, petitioner, 14 S* public property or along the side of any highway. 

W. R. Or.R. 23. 

According to section 3, Act XXIII of 1860, a fine of Rs. 180 cannot 
Saiiewan Mahatoo he commuted to imprisonment for a longer term 

in ™18 S. W. R. Cr. thim four m01,ths ' 

R. 9. 


No Order fining a party for not repairing a fence ought to be passed 
Reg V Shadu Ghura w ^hout an information against him and a hearing. 

Chose,’ 23 S. W. R. 

Or. R. 6R 


In accordance with previous rulings to the effect that a conviction 
v jk AMA -n 4 . 4 . which is in fact an adjudication in respect of an 
JUlStoanone UUlt 0 g ence w hieh lias not been committed, is bad, it 
V. Chairman Of the was held, that the imposition of a daily fine in case 
Municipal Oommis- the accused should not remove an obstruction, in 
SionerS of the Suburbs addition to a substantive line for making the obs- 
of Calcutta, 25 S. W. traction, was illegal. The High Court has power, 
R- Cr. R, 6 under section 297 Criminal Procedure Code to inter¬ 

fere in such a case as the above, and to annul what 
is illegal whilst passing a legal sentence. 


s.«», 
Act X_ 
1882. 


The following reference was made by the officiating Sessions Judge 
Love W N in re Hooghly. 

t* T a « * “ The petitioner W. N. Love has been convicted 

9 o. L. it. App. 35. under section 18 of the Howrah Municipal Bye-laws 
(1) and fined Re. 1 for infringement thereof, as well as ordered to pay a 
daily fine of Rs. 2. (I presume until he complies with the Bye-law.) An 
order of this description has been held, not only to be contrary to law, 
but to vitiate the entire conviction. In re Sagar Dutt (1 B. L. R. O. Cr. 
41) j and following that rale I feel bound on the petitioner’s application 
to submit the proceedings under section 434 of the Code of Criminal Pro¬ 
cedure to have that order set aside.” 


Mitteb, J.:—“ We think that the daily fine of Rs. 2 was illegal, and 
ought to be set aside. But under the circumstances of this case, we do 
( not think it necessary to exercise our special powers of discretion by setting 
aside the fine of Re. 1 which was inflicted upon the prisoner for an offence 
actually committed. TJ^e ^conviction on that offence is not bad in law, and 
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Municipal Commis¬ 
sioners for the Su¬ 
burbs of Calcutta.v. 
Aneesuddin, 12 B. L. 
B. App. 2. 


S.S, 64*, 
846 , & 
636, 138, 
Act Xij 
1882. 


we do not safe any reason for exercising our extraordinary, powers by setting^ 
aside that conviction. c - * C.V -.. 

The defendant was, on the 18th July 1873 convicted before a Bench of* 
Magistrates for infringing the provisions of section 
66 Bengal Act III of 1864, in that he had kept on 
his land some bones more than twenty-four hours* 
otherwise than in a proper receptacle. The Bench 
found him guilty, and sentenced him to pay a fine 
of Rs. 10 and further ordered him to Remove the 
bones in three days, or in default to pay a fine of 
Rs. 2 for every day the nuisance continued unabated. Jackson, "J.We 
think it proper to follow the precedent in the case of In re W. N. Love, (9 
B. L. R. App. 85 ) . In the case of In re Sagor Dutt (1 B. L. R. Q. Cr. 41) 
the Court had before it a conviction before the Justices, regulated by the 
English law, and which “ could not be amended.” We set'aside so much 
of the order before ns as inflicts a fine prospectively of ** Rs. 2 for every day 
the nuisance remains.” 

The High Court has no power under section 147, Act X of 1875 (High 
t, „ T Court Criminal Procedure Act) to order a fine to be 

Keg. y. nacyee Jee- re f ulK ] ed on qim shing a conviction. 

mm- Bux, 1 I. L. R. Tlio Court in this instance decided whether the 
Calc. 354. case should be transferred under section 147 on the 

notes vi the evidence taken by the Magistrate at the trial. * 

The proper course of procedure under section 308 of the Code of Cri- 
minal Procedure (Act X of 1872) is to impose a fine, 
mones * * and out of the fine realized to direct payment to the 

Bholanath Mundul, complainant of such amount as the Court thinks fit, 
3 C. L. R. 404. having regard to the provisions of the section. A 

Court of Session acting under section 296 of the Code of Criminal Procedure 
has no power to admit a convicted person to bail. 

Kanhai Salius case (23 W. R. Cr. 40) cited and followed. 

Persons convicted under section 48 of the Police Act (XX1Y of 1859) 

Proceedings of 7th ar0 no * t° both fine and imprisonment in default 
_ e , of payment. The procedure to be followed in enfor- 

Decr., 1866. 3. Mad. cir) „ tho fiue is thal laid down i n Madras Act Y of 
Rep. Appendix 9. 1865. 

A Magistrate has no power to seize the property of a person convicted 
Proceedings of 16th by him, when the person convicted lias not been 
j anv iftfiQ A Mart directed to pay a fino. Nor has a Magistrate power 
t> i no to take property from one defendant and give it 

Hep. Rul. 28. to .mother defendant. 

A village Magistrate has no jurisdiction to impose a fine upon a person 
Proceedings of 26th w ^° use8 a b us * ve language to the village Magistrate 

t„i„ k * nitnA in tlie course4>f a trial under section 10, Regulation 

July, 1870, 5 Mad. xi of 1816. v 

Rep. RuL 33. 



- ,, . *ito. 

, , . .1 ., 5>,V %J '► *J- m ‘ r *. * ' ‘ ** ^ - 

Prisoners were seht^c&l to fines under sections 21 and 22 of Madras 
PrftCfl flrifo tfa Af ^ nt of l864 and in default of payment of fine 
■listMm to rigorous iaapinsonnient. Held, that as fine in these 

'L is *’ v c&ses'was the only assignable punishment, and by 
ttep. WUr.yftjj fe - K [; sections '30, 31 and 82 a specified procedure is laid 
down for.\\tlf&ri[§’j ! y of the penalty, section 64 of the Penal Code had no 
applications ^5.. ' 

' * K. ' 

„* S S 545 

The accused were convicted of theft of some bullocks and fined. Under m«. a**.-.- 

Prooeedingsof; 3rd “«&“ , 4 t 0 & tl S C S” i ^ 1 F roc 1 ? dur « , c< 5 e (A«t 
V(W4 7 MoyI ot 1861), the Magistrate directed that the 

tiwi iq / fines, if collected, should be paid to the Gth witness 

Kep. -4ini. iO/ * as compensation for having to return the bullocks 

which he had purchased, to the complainant. Held, that this order was 
bad. The sale to the 6th witness was not “ the offence complained of ” 
within the meaning of section 44. 


Section XXII of Act I of 1871 does not provide for a fine in addition 

Proceedings of 1st to 
Aug., 1873, 7 Mad. 

Rep.Rnl.24. 


A prisoner convicted under the second clause of section 211 of the 
•& a rr* xr Bows Wn Indian Penal Code should be sentenced to imprison- 

a*** i iBom. Rep. ment ’ with or witllout fil,e and not to flue alone - 

34 . 


Pine alone is not a legal sentence for a prisoner convicted under sec- 
i|eg v Fahirji bin ^ on I nt ^ an Penal Code. 

Krishnaji, 1 Bom. 

Rep. 39. 


A prisoner was sentenced to imprisonment and fine, and in default of 
ttao> tt Wafka Mnln Payment, of the latter, to a further term of imprison- 
7 £’ V * n rt J ** lua ment. He paid a portion of the fine, but that fact 
4, Bom. Rep. Grown no t having been communicated to the jailor, under- 
Oases37. went the entire further term of imprisonment. 

Held that, under these circumstances, the Cfourt had no power to order the 
fine to he refunded. 


On a reference as to whether the restriction for the recovery of fines to fgf■***' 
■o a „ „ t a ii« v-o*. moveable property Criminal Procedure Code (Act x,’i8Si, 
K? 1 XXV Of 1801, section 61) applied only during the 

wm, 5 Bom. Rep. lifetime of the offender, and whether the fine could 
Crown Cases €3. after his death be recovered, under section 70 of the 
Indian Penal Code* from his immoveable property, the Court was of opinion 
that the law had. only , provided for the distress and sale of moveable pro- 
party, and that there WHS HO way in which immoveable property could be 

“ ade ... 
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A fine levied by a pound-keeper is not a punishment imposed on con- 
p ao . _ viction for an offence, and it-is anerror to hold that 

8" * » rt navoAn T^a fvinrl fni* on r nn Aav A n4* 


Madhavram, 7 Bom. 
Rep. Grown Cases 55. 


a person cannot Jbo tried for an offence under Act 
XXVI of 1850 because be has paid a fine under 
section 6 of Act III of 1857. 


8. S. 886, 
W7, Act 


The mode of levying pecuniary penalties must be stridly confined to 
i,'mi Proceedings of, 16th the provisions of the lawthatgivea thejurisdictiou 
« v_ i owe w • Section 307 (Act X of 1872) directs that the warrant 

s',,.” w for the levy of fine shall authorize the distress and 

sale of any moveable property belonging to the 
offender. This language denotes things which may be taken by distress 
and then sold, so as by the mere act of sale to pass the property in them. 
It does not apply to mere rights and interests in joint moveables, such as 
the rights and interests of members of an undivided Hindu fa^dly. 

The provisions of section 64 of the Penal Code do not apply to a sen- 

Proceedings of 7th °“H? ‘fl" 3 " 1 under Beoti<m 48 of tte PoIice 

Dec., 1866 & 24th Act (XXIV of 1S5!)) ' 

April 1873. Weir, 14. 


Section 64 of the Penal Code, read with section 45 (309) of the Code of 
-- ’prnpoeiHmre nf ui. Criminal Procedure, docs not render it imperative to 

a -i xwt • record a sentence of imprisonment in default bf pay- 

A P nl» 1870. Weir me ntoffine. 

14. 


s s 88«. Growing crops are not moveable property within the meaning of sec- 
x!’ub. Proceedings of Iflth tio “ 3w - (Act X of 1872.) 


Nov. 

329. 


1878. 


19th 

Weir, 


as. 186 , Section 307 does not authorize the levy in a Foreign State, of a fine ad- 
xl’im. Proceedings of 28th 3 U(1 S e(1 by a British Indian Court. * 

July, 1879. Weir 
330. 


a s.386, In cases in which there is a dispute as to the ownership of property 

xl'im. Prn/'ofiHiricra nf inffc distrained under this section (307), it is inadmissi- 
rroceeoings oi iotn ble to order a sale the c iai mailts have been al _ 

Bept., 1881. Weir, i owe a the opportunity of establishing their title in a 
330. Civil Court. 


Compensation cannot be awarded where no substantive sentence of 
Proceedings of 3rd of fine has been passed. 

Peby., 1880. Weir, 

333. - '■ • 



H*7ES. 


m 


"m 

■ ' A ft 




The ruling. ff rQc^SrdDecr. 1872 (VII M. H. C. Hep. App. 

;followed. % , 

swamigadbaeoused. 

Weir, 333. v ^ ; ;. 

Where =*&prtion of a fine had been awarded and paid as compensation 

ProoeedinftrOf 25th to } he complainant and the High Court subsequently 
__ v 'loijn w ' ordered the refund of the fine, it was held, that if 
March, 1879 Weir, the complainant refused to refund, ttie only remedy 
334. open to the person who had paid the money and was 

entitled lo its refund lay in a Civil Court. „ 

The words in the 3rd clause of section 309 (Act X of 1872), “ allowed p. »\ 
Prnr>A a /1 in tra nf ion, law,” mean allowed by the particular section ap-^.* 
mr ■ plicable to the offence and section 65 of the Penal 

May, 1881f|pWeir, (j 0 ( j e taken together. The ruling in H. C. Proc. 

235. 


■ »■ 


% 


4th September 1877 overruled. 

A direction that a sentence of imprisonment in default of payment of 
Narayna & Mulayil ?■“> , shlin tal f place after the expiry of a sentence of 
A ii * xtr •* imprisonment m default of payment or fine, in 

Appellants. weir, ano ti ier case, is illegal, the imprisonment in default 
340. G f payment of fine, must immediately follow the 

substantive sentence of imprisonment awarded for the offence. 

Under Act I of 1866 (Madras) section 19, clause XI a Cantonment 

PmAopriinra of 0 *th Magistrate cannot, in anticipation of default of pay- 
Jtroceeaings o zo mcn t of fine, adjudge imprisonment as an alterna- 

July, 1879. Weir, tive punishment for such fine. 

473. 

Where, in an Act passed subsequently to the General Clause’s Act, I of 

PrncAfidinirs of 24th 1868 ’ !l sentence of fine is the only punishment pro- 
t'roceeamgs or 44tn vided fm . an offence, (e. g. section 32 of the Railway 

June, 1881. Weir, Act, IV of 1879) section 6 of the General Clause’s 
541. Act, which extends the provisions of sections 68 to 

70 of the Indian Penal Code, to all fines imposed under the authority of any 
Act thereafter to be passed, does not operate to authorize a sentence of 
rigorous imprisonment in default of payment of fine. 

But see now section 67, Act VIII of 1882. 

The Court has no power to dispose of fines inflicted upon prisoners. 

_ n . Such power exists in Government alone. 

Reg. v. Golucic Doss, 

1 Hydes Rep. 282. 

Accused was convicted under section 48 of Act XXIV of 1859, and 

Proceedings of 24th synced to pay a fine or in default, to be irnpri- 
a -ii 4017 a h j soned. Held, on the authority of the Proceedings 
April 1878, 7 Maa. of 7tll p ecember 1866j that the award of imprison- 

R#p. Rul. 22. ment in default of payment of fine was irregular. 

The Rulings reported at 5 M. H. 0. R. App. XXI and XXIII overruled. 
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6 . 88 , 
'Aot X., 
1882, 


FORFEITURE. . > .V;*,W. 

<T * * ,«**,»,'* ' 

An order of forfeiture under section 184, Code bf (Mflame£Stocedure 

p Bff _ Tvria- (Act XXV of 1861), if substantially l©g«Bji^cannot be 

„ o a m » n r- disturbed for an immaterial error of procedure. 

Ser, o S. W. R. Or. K. * , qjg^. 

61. 

Section 62 pf the Penal Code, which provides for forfeitures, limits 
B TTrinaniftireo them to cases when the parties shall have been 

Z transported or sentenced to imprisonment tbt at least 

Ohassanee fcjothers, ge ven years. 

8 S. W. R. Cr. R. 36. J 

Before a Magistrate proceeds to declare attached property forfeited he 

~ should take evidence to provo comu|jjrtjttce with the 

Reg v.Muddun Mo- formalities lai<1 down b |a W with £Kd to procla , 

hun Podar, 3 S. W. R. ma tion. 

Or.R. 34. 

Forfeiture of property of an absconding offender, who appears within 
Bissonath Sircar pe ^ years from the attachment, should not be carried 

titioner 3 S WE c ^ ect U11 ^ a ^ ter a re g u kir enquiry into the 

_ _ ' ' ‘ causes of the offender’s absence. 

Cr. R. 63. 


A Magistrate may lease land attached under section 319, Code of Cri- 
Greeechunder Doss, milial Procedure (Act XXY of 1861). 

Applicant, 17 S. W- 
R. Cr. R. 38. 

Where a forfeiture under Regulation XI of 1796 was declared against 
Mussamut Golab ll ireo or f (,ur brothers, constituting a joint undivided 


Koonwar & others v. 
The Collector of Be¬ 
nares, 7 S. W. R. P. 
C. 47. 


was also entitled to maintenance. 


Hindu family. Held, that the forfeiture did not 
enure for the benefit of the fourth brother, nor did 
it affect rights of the fourth brother, who was en¬ 
titled to his fourth share in all the ancestral property 
of the family, and that the widow of the ancestor 


In execution of a 

Ganeslal v. Amir 
Khan, 8 B. L. R. 83, 
S.0.17S.W.R. Civil 
Rul. 80. 


decree against the defendant, the plaintiff on 17th 
July 1871 attached certain property in Calcutta be¬ 
longing to the defendant. On the 26th July 1871, 
the defendant was convicted under section I of Act 
XI of 1857, and also under section 121 of the Penal 
Code, of abetting the waging of war against the 
Queen, and sentenced to transportation for life, and forfeiture of all his 
property. The offence for which he was convicted, w§s committed in Sep¬ 
tember 1861. Held, that the forfeiture took .effect ifrpm the date of the 
commission of the offence, and therefore any attac^mehi subsequently made 
was invalid. i .< ■ 


•, t -V <*"• .' 

, 




• yf ■- •*'«%, 
v* • V 
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Tlie wofcdsin section 8, Act XXV of 1857, “ such an offence as afore¬ 
said ” refer to the offences mentioned yi section 2 as well as to the offence 
of mutiny mentioned ih section 1. 




FURTHER ENQUIRY. 


Ghundi Churn Bhat- 
tacharjea & another 
y. Hemchunder Ba- 
nerjea, 10 1. L. R. 
Calc. 207. 


No order affecting an accused in a criminal matter, should be mu do 
without giving him notice, so as to enable him to 
appear and show cause against it. 

» A Sessions Judge has no power under section 
437 of the Criminal Procedure Code, (Act X of 
1882), to direct a particular Magistrate by name to 
make the further enquiry contemplated by that sec- 
p tion. 

The further enquiry contemplated by section 437 of the Criminal Pro¬ 
cedure Code, is an enquiry upon further materials, not a re-liearing of the 
matter upbn the saiqe evidence which was before the Magistrate who held 
the first enquiry. 

The words tl inferior Criminal Court ” in section 435 of the Criminal 
Nobin KristO Moo- P roce dure Code mean, inferior so far as regards the 


kerjee v. Russick Lall 
Laha, 101. L. R. dale. 
268. 


particular matter in respect to which the superior 
Court is asked to exercise its revisional jurisdiction. 

A criminal charge instituted before a Magis¬ 
trate of the first class, was finally disposed of by 
*him by an order discharging 1 he accused. Subsequently the Magistrate of 
the district proceeding under section 437 of the Code of Criminal Procedure 
directed a further enquiry to.be made by a Subordinate Magistrate. This 
order was made without notice to the accused. 

Held, that the Magistrate of the district had no jurisdiction to direct 
a further enquiry. 

Semble , that as a matter of strict'law, the accused was not entitled to 
be heard by the District Magistrate, before granting the order directing the 
enquiry. 

A criminal charge under section £48 of the Indian Penal Code having 
Oueen Em nr ass w ^ een instituted, the accused was sent up by the 
, T sL j T ' Police before a Deputy Magistrate of the first class. 
5 n i iti i ’ * Previous to any evidence being taken the complainant 

K- Uaic. oo 1. intimated to the Magistrate that tlie ease had been 

amicably settled, and that be did not wish to proceed further in the matter, 
upon which the Magistrate recorded an order, “ Compromised ; defendant 
acquitted.” Subsequently the Magistrate of the District, relying upon' 
sections 248 an$L 269 (Act X of 1882) and professing to act under section 
437 of the Criminal Procedure Code, directed the Deputy Magistrate to 
send up the parties and proceed regularly with the case. Held, that sections 
248 and 259 had no bearing on the case, and that the mere fact of the 
accused having been sent up by the Police did not prevent the offence, which 

flay*' ■**,." . 
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was legally eompoundabl©j from being compromised) and that consequently 
the order of the Deputy Magistrate was perfectly correct and legal. Held* 
further, that in addition to the Magistrate’s order not being warranted by 
the fact, it was ultra vires , in as much as the Deputy Magistrate was a Magis¬ 
trate of the first class and not inferior” to the District Magistrate, and to 
give the District Magistrate jurisdiction to call for a record under section 435 
from another Magistrate, and to act under section 437, the latter must be 
inferior. Nobin Kristo Mookerjee v. Russick Lall Laha (I. L. E. 10 Calc. 
268) followed. 


INFORMATION TO POLICE. 


S.45, 
Act X., 
1882. 


Per Maekby, J.A khazanchi is not an “ Agent ” within the meaning 
.of section 90 of the Criminal Procedure Code (Act 
Empress v. Achiraj x of 1872). A dewan may be an “ Agent ” if his 
Lall & another, 4 I. master is absent, but the provisions of section 90 
L. R. Calc. 603; S. 0. do not apply to a dewan who is acting only under 
3 0. L. R. 87. the orders of his resident master. Per Pbinsep, J. 

Quaere —Whether according to section 90 an agent 
is only responsible for giving information of the occurrence of any sudden 
or unnatural death. 


INSANITY. 

The prisoner was convicted of murder, and sentenced to death; but be- 
* . Hihon fore confirming the sentence, as doubts were enter- 

’ ' tained of her sanity, the case was referred to the 

Sessions Judge, witli instructions for further enquiry. 


2 S. W. R. Or. R. 33. 


The absence of all motive for a crime, when corroborated by indepen- 
Reg v Mustafa 1 S ev ^^ ence °f the prieoner’slprevious insanity is 

W. R. Or. E. 19.’ ' Without weight. 


Reg. v. Dataram, 6 
S. W. R. Cr. R. 54. 


S.S. 5+d, 

<6*, Ai C 

X., 18«2. 


Where an accused person w is found after examination to be of unsound 
mind. Held, that the Magistrate should not have 
proceeded to acquit the prisoner, and directed him 
to be kept in custody, hut should have stayed further 
^ proceedings. 

A prisonerjwho is insane and unaccountable for his actions, and there- 
Botr v TTaioi Qfioiirt. f° re incapable of making his defence, instead of 

being tried, should be dealt with according to sec- 
3 S. W. R. Or. R. 57. tions 389 and 390 Code of Criminal ^Procedure (Act 
XXV of 1861). See also Reg. v. Shah Mahomed (3 S. W. R. Cr. 70.) 
Reg. v. Noor Khan Chowdhry (1 S. W. R. Cr. 11). Reg. v. Sheikh Mus¬ 
tafa (1 S. W. R. Cr. K). 
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When an accused person is found to he insane before the completion 

tt w... vi... °* his trial, the Judge should postpone the trial un- 

niu jJ' ,„ !? der section 889 and report the case to the Lieute- 
Choahry, 1 S. W. R- nant-Governor under section 390 of the Code of 
Or. R. 1L Criminal Procedure (Act XXV of 1861) instead of 

trying the accused when he is incapable of making his defence and acquit¬ 
ting him under section 394 on the ground that he committed the offence 
charged when he was incapable of knowing that he was doing wrong, and 
consequently that he has committed no offence under section 84 of the 
Penal Code. 

m 

Case in which the prisoner^ notwithstanding that he had been convicted 
Reg v Purser*m ^y ^ ie Sessions Judge was acquitted by the High 
r* av _* __ _ _ Court on the ground of insanity, under section 393 

• ' *** W * of the Code of Criminal Procedure (Act XXV of 

1861), and directed to be kept in safe custody, 
pending the orders of the local Government to be applied for by the Judge. 

A Magistrate rightly commits for trial at the Sessions a prisoner 
p I* n . charged with murder, whom he finds to be sane at 

n ofl m* n the time of the preliminary investigation, although 
ton Doss, 9 o. W. a. was insane when he committed the act. 

Or. R. 23. 

• 

Where a Magistrate has kept in custody an insane prisoner, and re- 
P i... a ported the case to Government, his successor, in- 

S W .° a ’ ” stead of striking off the case, is bound to resume 

S. W. ft. Or. R. 3. the investigation under section 691 Code of Criminal 

Procedure (Act XXV of 1861). 

Course to be pursued by Sessions Judges in the case of apparently 
Pair xr Mnatafa 1 in sane Persons charged with murder. 

(a™* Puu i a ’ 1 Bom - 

Where a prisoner was declared by the civil surgeon to be insane at 
- . the time he was called on to make his defence, it 

, ° in s was keld that it was irregular to acquit him. Pro- 

Karee, Case Of, 10 S. cee dings should have been stayed, and the prisoner 

W. R. Or. R. 37. detained, pending the orders of Government. 


A Sessions Judge in his charge to the jury, told them that in his judg¬ 
ment the accused was at the time of his trial exhi¬ 
biting symptoms of unsoundness of mind, and he 
directed them to find whether the accused was 
insane at the time he committed the offence. Held, 
that the issue whether the accused was of unsound 
mind at the time of the trial and incapable of properly making his defence. 
Was a preliminary issue to that put by the Sessions Judge, and should under 
section 425 of the Code of Criminal Procedure (Act X of 1872) have beeu 
first submitted to the 


Reg. v. Dooijodhun 
Shamonto alias Dee- 
jobor, 19 S. W. R. Or. 
R. 26. 


s. m. 

Act X, 
1882. 


<70, 
•Act X, 
1882. 


5. <67, 
A.-t X, 
1862. 


S. 465, 
Act X, 
1882. 
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S.46S, 
Act X., 
1882. 
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The test to determine whether a person who has committed an act 
Reg. v. Jug© Mohun w ^ ich is charged against him as an offence, was qf 
Main qa c“ttf n sound mind.&t the time of its.commission, is whether 
15 ^ W * ,R * ° he knew tkat he was <Joing wrong. ’ 

The facts of this case appear sufficiently in the judgment of Phear, J.— 
Reg. v. Bheekoo “ ^lis case prisoner has been convicted of 
Kalwar alias Bhek lnul '^ er ani ^ sentenced to death, and the record has 
ailfl m n t 4 come before us in due course for the confirmation 

na, iu u. i.. Jt. App. 0 f that sentence. The Judge reports that, under 

section 271 of the Criminal Procedure Code, he en¬ 
quired of the accused whether he wished*to appeal, and he signified his 
intention of not doing so. On referring to the record we find at the outset 
a statement written by the j ndge to this effect. 

“ The demeanour of the accused when called on to plead to the charges 
was so peculiar, that I entertained doubts as to his sanity. 1 therefore 
thought it necessary to try the question of the accused’s unsoundness of 
mind.” The judge then states that he took the evidence of the civil 
surgeon, and concludes in these words:—“ On the evidence of the civil 
surgeon, I cannot hesitate to pronounce that the accused is of sound 
mind and capable of making his defence.” Thereupon the trial proceeded 
before the jury. Section 425 of the Criminal Procedure Code (Act X of 1872) 
enact? 'hot, if any person committed for trial before a Court of Session 
shall, at his trial, appear to the Court to he of unsound mind and incapable 
of making his di fence, the Court, shall, in the first instance, try the fact 
of such unsoundness of mind, and if satisfied of the fact shall give a special 
judgment that the accused person is of unsound mind and incapable of 
making bis defence; and thereupon the trial shall be postponed.” It 
appears to us from the use of the words “ in the first instance ” clear that 
the Legislature intended the trial of this issue of insanity to be considered 
as part of the trial of the accused person before the Court; and then we 
find upon referring back to section 2;52 that “ all trials before the Court of 
Session shah be either by jury, or conducted with tho aid of two or more 
assessors.” Here the trial was to be by jury; and leading the two sections 
together, we think that the preliminary issue which the Sessions Judge 
tried ought to have been tried by the jury, and not by himself personally. 
On that ground we think that the whole of the trial has been vitiated, and 
that the conviction and sentence must be set aside and a new trial directed. 


The jury in this case found that the prisoner caused the death of his 

Reg. v. Nobin Chun- wi * e ’ t J ,ttt lie wai! not g ui lty of murder, because 
Hpr RnnoriAo iQ r when be killed her, he, by reason of unsoundness of 
*® . J6 ®’ 16 Jnind, was incapable of knowing that be was doing 

Jj. K. App. 2U, an act which was wrong or contrary to law. The 

Sessions Judge, disagreeing with the verdict of the jury as regards the 
unsoundness of the prisoner’s mind, was of opinion that he ought to have 
b'*:n convicted of murder; and he, under section 268 of the Cnminal Pro¬ 
cedure Code (Act X of 1872) submitted the case to the High Courts cop-, ‘ 
sidering it necessary for the ends of justice to do s o. In the « grounds ” 
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recorded’;by tfie Judge as required by section 464, be said that in bis opi¬ 
nion the verdict Was opposed to the evidence on the record, that the accused 
was not - qf HCttSdqud' inind; and that he committed the offence of 
murder. Itfwas contended for the prisoner that as, under section 257 
of the Criminal ^Procedure Code, it is the duty of the jury (as dis¬ 
tinguished from the duty of the Judge) to decide which view of the 
Jaets is true, the High Court cannot disturb the verdict of the jury, 
if there iS on *the record any evidence whatever in support of it. 
But section 257 must be read as qualified by section 263, the effect of 
which is that, if the Judge disagrees with the jury, and submits the case to 
the High Court, the whole matter is opened up, the High Court must treat 
the case as before it on appeal, may convict the accused person on the facts, 
and, if it does convict him, shall pass the proper sentence upon him. The 
powers given to the High Court by section 263 are not to be lightly exer¬ 
cised ; and the unanimous verdict of a jury ought not to be set aside even 
if the Sessions Judge disagrees with it, uuless that verdict is clearly and 
patently wrong and unsustainable on the evidence. Held, that there was 
scarcely any evidence on the record of unsoundness of mind and that, such 
as it was, it was wholly unreliable and worthless for the particular purpose 
of proving insanity. It is not because a man commits a very horrible 
murder, or 'because he commits it while laboring under strong passions and 
feelings, that therefore the world is to assume that he must have been 
insane when he committed the deed. The fact of uusoundness of mind is 
one which must be clearly and distinctly proved, before any jury is justified 
in returning a verdict under section 84 of the Penal Code. Every man is 
presumed to be sane, and to possess a sufficient degree of reason to be respon¬ 
sible for his crimes until the contrary is proved. The prisoner was convicted 
am i sentenced under section 302 of the Penal Code, (culpable homicide not 
amounting to murder) tojransportatlon for life. ^ 


The authority of the Criminal Courts over an accused, declared under s.s.«6. 

, section 426 of the Criminal Procedure Code, (Act X of ££ 
Empress V. Joy to be of unsound mind, ceases after the trans- 

Hari Kor, 2 I. L. R- lu ission c f such accused to the place of safe custody 

Calc. 356. appointed by the Local Government, and such author¬ 

ity can only be revived under the circumstances mentioned in section 432. 

The provisions of section 186 of the Code of Criminal Procedure (Act s.s.m>. 

X of 1872) do not apply to a person who is of un- 
Empress V. Husen, sound mind ; they apply to persons who are unable to 

5 I. L. R. Bom. 262. ' understand the proceedings from deafness, or dumb¬ 

ness, or ignorance of the language of the country, 
or other similar cause. But where the inability to understand the proceed¬ 
ings is due to unsoundness of mind, the procedure provided in Chapter 
XXXI xff the Code must be followed. Where a Magistrate found that an 
accused person convicted of theft was an imbecile, and consequently unable 
to, understand the proceedings, but that he was not of unsound mind, the 
High Court held th4t this distinction was without a difference and, under 
section 267 tit the Cod&^nulled tfie conviction, and declaring the accused 
to be of unsound mind,illlected that fie should be released on sufficient se- 
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curity being given that he would be properly taken care of, and prevented 
from doing injury to himself or any other person, and for his Appearance 
when required; and that, in default of such security being given, the case 
should be reported to Government. 

Course to be pursued when on the trial of a prisoner, the Court may 
Reg. v. Hira Punja entertain doubts a* to lus sanity. 

1 Bom. Eep. 33. 


When, upon the report of the civil surgeon that an accused person 
13th was unsoun d mind, a Magistrate discharged the 


& a 466, 

470, Act 

x, 1882 . Proceedings of 


Oct., 1880. Weir, 369. 

because if the order 
have been- examined 


accused, and made him over to his brother for safe 
custody it was held, that the proceedings were illegal; 
was made under section 426, the civil surgeon should 
and if it was made under section 429, the accused 


should have been detained in custody and the case reported to government. 


s.s.467, A person who is incapable of making his defence is not to be tried. 
Actx.!* Prncppdintrcs n f Srrl If he should afterwards be found capable of making 
188a - n iQtm “ w • his defence, the procedure prescribed in sections 

Dec., Idol). Weir, 427 428 and 432 should be followed. 

370. 


JURY. 


In charging a j ury in a ca se of culpable homicide not amounting to 
Wtaa xr Am per Khan murdei, a Judge should call upon the jury to state 
10 o ' D n ' which description of culpable homicide they consider 
Ja S. W. n. wF. a. 00 . the accused to have committed, section 304 of the 
Penal Code, prescribing different punishments for that offence. Where the 
Judge omitted to require the jury to do this, the High Court held that the 
conviction was for the lighter description of the offence. 


In giving a warning to a jury not to disbelieve a mass of otherwise con- 
Reg. v. Bustee Khan ^stent evidence, because in one or twcr minor and 
1 S w p n 317 ' immaterial points, the witnesses made different state- 
1 o. w. a. or. a. 17. ments, a Judge exercises a wise discretion, and 
affords no ground for the objection of misdirection to the jury. 


In a case in which the principal evidence against an accused is the 
Reir v Bvkant Nath evidence of an approver, a Sessions Judge should 
1ft « w B carefully warn the jury of the infirmity which at- 

- _ j* ‘ * taclidb to that evidence, and he should also tell them 

(if the fact be so), that the approver is speaking 
under the influence of an offer of conditional pardon. 


The corroboration of the evidence of an approver, should arise from 
other evidence relative to facts which implicate the prisoner in the same 
way as the story of the approver does. . 

Evidence of character and previous conduct of a prisoner, being matters 
of prejudice, and not direct evidence of facts relevant to the charge against 
the prisoner, ought not to be allowed to go to the jury. 
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The* omission of a Judge to point out to the jury the weakness of the 
Reg. y. flhooaee ft against the aceusecl and the possibility of 

.. ® - a w _ - other persons tfemg the guilty parties, does not 
owners, o p. W* ur< amount to a positive misdirection. Where there is 
13* , some evidence to go to a jury, the Court cannot in¬ 

terfere. : There must he misdirection or some error in law. The case com¬ 
mented on, however, as unsatisfactory. 


In reviewing the charge of a Judge to a jury in the mofussil, it is 
Reg Y Gogalao & sufficient to see whether the tendency of the charge, 
.. 1 9 _ taken as a whole, has given a correct or incorrect 

Oiners, la direction to the mind of the jury, and it is not cor- 

Or. K. 80 JI 8. U. 4 a. rec £ apply to such charge the criticisms which 
L. R. Ap. 50. would he applied to a charge of a Judge in a Court 

in England. 


Where there is no evidence against a prisoner, the Judge ought to charge 
Reg. V. Greedhary the jury for an acquittal, and not leave the j ury to 
Mapjee 7 S W R sa y whether the prisoner is guilty or not. 

Or. R. 39. 


The prisoner retracted his statement when read over to him, and said 
Reg. V. Gunesh Koor- that he was compelled to make it. The J udge, 
mee 4 S. W. R. Or. without making any enquiry, or taking any evidence 
n 1 * ' * ‘on the point, submitted the prisoner’s statement to 

' ’ v the jury as a confession. Held, that the Judge was 

wrong in so doing, and that he should rather have charged the jury not to 
accept the prisoner’s statement as a confession. 

In charging a jury on the point of provocation in a case of culpable 
n _ finnpsli Tush homicide, a Judge should toll the jury that, to bring 
f \ a7 ca m the case within the exception to section 300, Penal 
Jtar ® ol “ ers » “ . Q 0( 2 e? the prisoner must have been deprived of the 

R. Or. R. 72. power of self-control by grave and sudden provoca¬ 

tion ; that there ought to have been sufficient cause for such loss of self- 
control, and that the provocation was not voluntarily provoked by the pri¬ 
soner as an excuse for doing harm. 


A Judge in charging a jury should avoid expressing any decided opi- 
nion. All that a charge should contain is a state- 
Reg. T. GungaBMhen ment of the evidence pro and con, with a running 
tj Others, 1 S. W. R. commentary as to its agreement with the other facts 
Or. R. 25. of the case. 


Whether or no a child was competent to give evidence within the see no** 
p ft£r - iHnsafiineo 8 meanin g of section 14, Act II of 1855, was a ques- E § a Vn« 
aw I’ n it an * tion for the Judge to decide, and not for the jury, A f 8/ L > °* 
W. R. Or. R. 80. the amount of credit to he given to thAstatement, 
being all that fell within the province of the jury. 
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The verdict of the jury was reversed, on the ground of misdirection by , 
the Judicial Commissioner m not' having left the 
Reg. V. Rally churn cail se of death and the prisoner’s connection with cer- " 
Gangooly, 7 S. W. R. tain attempts at bribery as questions for the consi- 
Or. R. 2. deration of the jury. The admission of hearsay evi¬ 

dence prohibited. 

A Judge is not bound to try a native Christian with the aid of a Chris- 

Bharut Chunder, Th e subsequent malting away with property by 
Christian, Appellant, a p erson originally in lawful possession of the same, 

1 S. W. R. Cr. R. 2. is not theft, but criminal breach of trust.. A Judge 
in directing a jury, should confine himself to a general commentary on the 
evidence and a statement of the legal offence proved, should such evidence 
he credited. He should not give a positive opinion as to the guilt or inno¬ 
cence of the accused person. 


s e ns A Judge ought not to introduce into his direction to the jury, any ques- 
iM,‘Act tion as to recommending a prisoner to'mercy, blit 

x., im, Reg. v. Dassee Mo- s i i0U i<i leave that entirely to the jury, 

sulmany, 14 S. W. R. 


Cr. R. 46. 


Magistrate cannot receive and enforce the award of a jury under 
section 310 of the Criminal Procedure Code, (Act 


_ afr WoriToViinil section oiu or tno urimmai jrroceaure uoae, ^Acn 
**’ *** ‘ . VIII of 18(50) delivered long after the day fixed for 

ll, 7 B. L. R. App. purpose. A jury appointed under section 3l0 : 
f. is not properly constituted wlien only the foreman is 

appointed by the Magistrate, and the rest of the members by the parties. 
And see Dinouath Cliuckerbutty v. Ilurgobind Pal, 16 S. W. R. Cr. 


Pal, 

57. 


R. 23. 


In his charge to the jury, the Judge should draw a distinction between 
Reg v Halicharan f' vo classes of culpable homicide mentioned in 


Dass, 6 B. L. R. Ap. 
86; S.0.15S.W. R. 
Cr. 17. 


section 304 of the Penal Code, and direct them to 
find specially under which, if either, the prisoner, 
was guilty. See also Reg. v. Amir Khan and others, 
6 B. L. R. App. 87 note. 




Trial by jury ceases in a district, when the district ceases to belong to a 

_ ,,, . division to which trial by jury has been extended. 

Reg. v. Khoodeeram, J J J 

8 S. W. R. Cr. R. 39. 


See now 
s. S. so, 
St, & 
380, 

X, 


Held, with reference to the provisions of sections 445 A. and 445 B. 

Reg. V. Kishtoram of Act VIII of I860, that the chief executive officer' 
o.Act n of a non-regulation province, is bound to proceed 

» 8 ‘- Dass, 13 S. W. R'. Cr. U nder the provisions of Act XXV of 1861 In tie trial 
59. of offences punishable by a Court of Sessions, and], 

that he must try the prisoners with a jury or assessors, eve,n if one of ther ; 
counts of^phe charge against the prisoners be in respect of an offence not 
triable by a Court of Sessions, 
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A verdict of guilty of dacoity against certain of the prisoners set aside, 

Reg. v. Eootub on , tl10 ground ^of misdirection, the Judge having 

Shailrli % others 6 8 om * tted to P 0 i n t out to the jury the danger of relying 

W. E. Or. 17. 


upon the uncorroborated testimony of accomplices. 


The allowing pf 

Reg. v. Erisno 
Churn & others, 16 
S. W. R. Or. R. 56. 

In charging a 

Reg. v. Kulum 
Sheikh & others, 10 
S. W. R. Or. R. 39. 


an objection to a juror coming within the third clause 
of section 344 of the Code of Criminal Procedure 
(Act XXV of 1861) is in the discretion of the Court, 
and although the Judge is not bound to admit the 
objection, yet he should not treat it as frivolous. 

jury, a Sessions Judge should not tell them that the 
prisoners had previously been bad characters. That 
fact might be taken into consideration by a Sessions 
Judge in passing sentence when the prisoners are 
convicted. 


Held by the majority of the Court, that the omission of the Judge to 
Re** V Madhab eu ^' ?r into details regarding the identification of 
Mai & others 1 S W s+fden P ro P er ty> does uot amount to a misdirection to 

E. Or. R. 22. ' ' tke j ul T- 


Held, that it was no misdirection on the part of the Judge, in not 
calling the attention of tin* jury to clauses 1 and 2 
of section 100 of the Penal Code, when he parti- 
_ _ „ _ culnrly called the:" attention to clause 6 of that 

W. R. Cr. R. 45. section. 


Reg. v. Mookhta- 
ram Mundle, 17 S 


A summing-up to the jury in which the Sessions Judge gave no aid 
Reg. r. Ram Gopal to'Vjin-yra 'j" 1 «* O;'. &<-!» yl.id. 

in « m ~ were spoken to by tin* witnesses, and lnmselt iouiul 
j: ^ r , 10 o. W. K. Or. facts which he should have put to the jurv, was 
“• *• pronounced defective, and a verdict founded thereon 

was set aside, and the prisoner ordered to be released. 

The evidence of a person staling before the jury upon oath, facts which 


Reg. v. Ram Gopal 


he does not know of his own observation, facts which 


T», m a WP fr constitute the su! stance «c the charge against a 
,1 o. W. J&. v prisoner, and which the jury themselves have to enquire 
into and arm e at as I heir verdict, ought uot to he 
allowed to go to the jury, and still less so when the person does not orally 
depose before the jury, but his evidence is presented to them in the form 
of a written deposition. 


Where O. deposed that he and R. were four days in company at M„ and 

v Pommnr e the Jud £ e cliar S ed tLe 3 ur J tUat if tlie J found that 
_ . ® R. was not in company with O. during those fpur 

® 7 S. <j a y S a { M., hut was at S., it did not matter where 0. 

W, R. Or. R. 105. was, because it was clear that lie could nqAhave been 
in company with R. at M., and must therefore have given false evidence 
when he said that he was during those four days in such company at M. 

63 
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Held, by the majority of tlie Court (Seton-Kabb, J. dissenting), that there 
had been no misdirection. ; 


It is in the province of a jury to weigh the evidence, whether it is true 

Reg. v. Rookni Kant or false ’ and to 3 ud S e of the iutention< 

. Mojoomdar, 3 S. W. 

, * R.0r. R. 58. 


A jury may be satisfied with a minimum of proof, and it is beyond the 

n _«...._-pv power of the High Court in such cases, to inter- 

Reg. v. RnUnn Doss ^ with ite v0 ,"| iet . bllt when there is nothing 

& Doorga Doss, 16 S. w j x j c i l can? if believed, amount to proof, the case 
W. R. Cr. R. 19. should not be put to the jury at all, as a verdict of 

guilty cannot, under such circumstances, be sustained. 


In a trial for robbery, it is competent to the jury, if they disbelieve the 
« Sakhflnt evidence as to the assault, (t. e., as to the circum- 

Sheikh 2 S W R Cr s t ail0es of aggravation) to bring in a verdict of guilty 
_ _ ^ ot thett. 

R. 13. 


A jury may ignore the graver charges on which a prisoner is tried, and 
Reg v Satoo dnd g^lty of some lesser crime on the evidence. 

Sheikh, 3 S. W. R. 

Cr. R 41. 


There is no misdirection, in a case of false evidence,' on a Judge point- 
, ingout to the jury the contrast between the evidence 
Reg. v. Seetanatn f or n ie prosecution, and the course followed by the 
Ghosal, 2 S. W. R. Cr. prisoner, namely, a simple denial of the charge, 
R. 60. coupled with a refusal to examine the witnesses (in 

attendance) so long as the Judge left it to the j my to decide between the 
opposing statements, and to credit whichever they thought most worthy of 
belief. 

Where 1 a Sessions Judge left the jury to decide upon the age of a girl 
_ .. who had been kidnapped merely aiding them with 

V. bis own opinion in which they expressed their con- 

kee & ot hers, 7 S. W. currcnce. Held, that there was no misdirection to 
R. Cr. R. 22. the jury. 


s.a»r, 
•os, ter, 
MX, 
INI, 


When a prisoner is on his trial by a jury upon a charge of murder, it is 

p p0 . v ghumshere t,ic yf the Jud » e to P oiut out to the 3 ur / 

Iteg. v.o we accurately the difference between murder and cul- 

Beg, 9. S. W.R. Cr. p a ble homicide not amounting to murder, and to 
R. 61. direct the attention of the jury to the evidence, and 

to leave them to find the facts, and say (under the direction of the Judge as 
regards the law) of what offence the prisoner is guilty. Where the provi¬ 
sions of section 379 of the Code of Criminal Procedure (Act XXV of 1861) 
were negated, and the Judge did not sum up the evidence at all, a new 
trial was ordered. 

Elahi Buksh’s case (5 S. W. R. Cr. R. 80) considered. 
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Though tie Sessions Judge ought uot to have made any remarks as to 
u what me witnesses for the defence stated themselves 

a •* n a u. to have heard, this slight error was held not to 

gon, o B. W. R. Or. amount to a misdirection. 

R. 1. 

When a summing-up of a Judge to a jury, points out to the jury the 
_ principal features of the evidence, as regards both 

BJOPP" 3 . 13 the case of the Crown and the drfence of the pri- 
IS. W. R. Or. R. 23. soners, it complies with the requisition of the Code 
of Criminal Procedure (Act XXV of 1861). 

Under section 379 of the Code of Criminal Procedure (Ax-t XXV of ^ 

„ v - Sitwo. 14 S 1^61), a Judge should sum up the evidence on both 188i 
neg. v. olbwa, o. g^Jea, before requiring the jury to deliver their ver- 

W. R. Or. R. 66. diet. Under section 439, however, the High Court 

thought it unnecessary to set aside a conviction in a case in which this was 
not done. 

The finding of a jury, that although the accused‘killed the deceased, the 
pflo- v^TTnlrnnrftlinflP crime was not murder, not because it fell under any 
T J* W p - ’ of the exceptions allowed by law, but because the 

1 S. W. R. Or. R. 50. accused had no object in killing him, is not a legal 
finding, and does not amount to a convictien of culpable homicide not 
amounting to murder. 

When a jury is not unanimous, the Judge is not bound to summon a 

Reg. v. Uxjoon Bis- new 3 ur J- 
was, 1 S.W. R. Or. R. 

41. 


The drawing up of a list of special jurors, is entirely in the discretion 

_. . ujf... . of the clerk of the Crown, and the Court will not 

Shamch&nd Mitter in 

re, I. Ind. Jur. N. S. 

106. 


Improper advice 
Elahi Buksh, appel¬ 
lant, 5 S. W. R. Or. R. 
80; B. L. R. Sup. S. 0. 
VoL F. B. 459. 


in setting aside a verdict of guilty. 


given by the Judge to the jury, upon a question of 
fact, or tlie omission of the Judge to give that ad¬ 
vice which a Judge, in the exercise of a judicial dis¬ 
cretion, ought to give the jury upon questions of 
fact, amounts to such an error in law in summing-up, 
as to justify the High Court, on appeal or revision, 


The power of setting aside convictions and ordering new trials for any 
> error or defect in the summing-up, will be exercised by the Higi^Court only 
when the Court is satisfied that the accused person has been prejudiced by 
the error or defect, or that a failure of justice has been occasioned thereby. 
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* 

Remarks on certain irregularities of the Sessions Judge in his suuiming- 

Reg. v. Mohabur U P # 

Singh, 6 S. W. R. Or. 

R. 64. 

The verdict of a jury cannot be reversed by a Court of Revision, even 
if it be a verdict of “ guilty.” The only remedy for 
Reg. V. Gorachand the prisoner in such a ease is an appeal (which can 
Ghose, 3 B. L. R. F. only be on a question of law) or an application to the 
B. 1 S. 0.; 11 S. W.R. Executive Government. Nor can a verdict pronounced 
Or. R. 29. by a jury, of “ not guilty” be reversed by the High 

Court on revision, and it is clear that no appeal lies 

from such a verdict. 


A Sessions Judge in suuvning-up is bound to advise a jury on questions 
Dwarkanatii Sen & ot ihet, and .oey tell the jury the impression which 


another, Appellants, 

13 S. W. R. Or. R. 


the evidence has made upon his own mind. 


O <1 


In a ease in which the prisoner was charged with murder, and he made 
Huroo Shaha case a confession that he did strike the deceased with a 
. i fi « w p « stick, the Session Judge, after considering the 
’ _ ‘ evidence, diseivdited tJie confession and all the evi- 

“■ deuce, except, that of the medical officer and dis¬ 

charged the prisoner, not conside ring it necessary that the case should go 
before jury. Hold, that the Sessions Judge had no right to pronounce 
his own judgment on the credibility of the evidence, and to withdraw the 
consideration of the due weight to be given to the evidence from the jury. 

Where a jury convicted a prisoner contrary to the charge of the Sessions 
Re** v Nidheeram Judge, which charge was held by the High Court to 

Bagdee & others, 18 a c '“ r f? e - tho High Court refused 

e xkt a n t> to interfere, although it concurred with the Sessions 

S. W. R. Cr. ft 45. Judge in thinking that the verdict of the jury was 
not correct. The case was one in which an application could be made to 
the Government; but as regards the Court, the petitions were rejected. 

The Sessions Judge differing from a ma jority of the jury, who acquitted 
P„_ n t G 16 accused, referred the case to the High Court 

m. v* iq a xkt u under section 208, Act X of 1872 to bo dealt with 

DhODa, ly o. W. K. (>1) ;m R,.fore proceeding with the case, the 

Or. R. 38. High Court considered it fair to the accused to give 

him notice, to bring forward any objections he might have to the Sessions 

Judge’s recommendation. 

On a consideration of the evidence, the High Court convicted the accused 
of the offence With which he had been charged below. 

Quaere: —If the jury in a Sessions trial are not sworn, is the omission one 
Reif v Ramsodoy co’/W he covered by section 13 of the Oaths 

0 huckerbutty, 20 8. Act > X o£ 1878 ? 

W. R. Or. R. 19. 
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A Judge ought not to put questions to any of the jury as to his reasons 
Reg v Meajan ^ or ver dict he*has given. 

Sheikh, 20 S. W. R. 

Cr. R. 50. 



Ant X., 
1881 


In a case in which the accused were charged with murder (section 302), 

murder (section 
hurt (section 

_ -,, —- ~— w-~ added a further 

Cr. it. 7o. charge of house-breaking by niglit in order to the 

commission of an offence (section 4-">7). The jury unanimously acquitted 
the prisoners of the three original charges, and a ma jority of the jury 
(four out of five) acquitted them also of the last charge. The Sessions 
Judge agreed with the verdict of the jury as-regards the three original 
charges, and recorded a formal order, acquitting and discharging the prisoners 
ou these three charges, lie differed from the majority as to the fourth 
charge, and referred the case to the High Court under section 203 of the 
Code of Criminal Procedure (Act X of 1872) ; Held, that when (as in this 
case) the Sessions Judge has approved of a. verdict on eertaiu charges, and 
finally acquitted and discharged the accused as to these charges, the High 
Court cannot, under section 203, convict on the facts on these very charges. 
That section seems to contemplate only a ease in which, without recording 
any order of acquittal or conviction, the Sessions Judge refers the whole 
case. 


As there was nothing in this case to show on what grounds the majority 
of the jury acquitted the prisoners on the additional charge, and as the 
Sessions Judge agreed with the unanimous verdict as to the three original 
charges, the High Court presumed that the reason which weighed with the 
majority of the jury in finding the prisoners not guilty on the additional 
charge must have weighed with the whole jury in finding them not guilty 
on all the three other charges, find accordingly the Court could not set aside 
the verdict of the majority on the last count, without practically finding 
directly in the teeth of the verdict of the unanimous jury on the first three 
counts. 


In a case in which the accused was tried on charges of murder, cul- 
Keg. t. SuBtiram «n»tog,griW 0 «, tart, .the jmy 


Mandal, 21 S. W. R. 
Cr. R. 1. 


acquitted him of murder, but convicted him on the 
other counts. This verdict was recorded by the 
Sessions Judge, who then, in accordance with sec¬ 
tion 263, Code of Criminal Procedure (Act X of 1872), questioned the jury 
as to tl& grounds for their verdict, and the jury eventually intimated their 
willingness to convict of murder. The Sessions Judge differed from the 
1 st verdict of the jury, but as he had recorded the 1st verdict, he doubted 
whether he could accept the 2nd verdict, and referred the ease to the High 
Court under the section 263. Held, that section 263 did not apply to such 
a case as this. There could be no verdict delivered, and no verdict finally 
recorded, until the last of the questions put by the Sessions Judge to the 
jury was answered; and as it appeared from the answers of the jury, that 


S. 803, 
Act X., 
1882. 
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r: ■*? 


. fi : 


S.S. 135, 
138, 138, 
141, Act 
X., 1388. 


perdown Pressing 
Company, Limited, 21 
S. W. R. Cr. R. 43. 


S. S. 135, 
IK, 1SU. 
Ml, \.3 
X- 1»»3, 


their findings of facts disclosed that the verdict ought tp hate been one of 
guilty on the charge of murder, the Sessions Judge should hate entered the 
verdict of the jury as the verdict of guilty of murder. The case was 
accordingly returned to the Sessions Judge to enable him to do that, and 
to pass such sentence as the law directed. It is only when it is necessary 
in order to ascertain what the verdict of a jury really is, that a Judge is 
justified under section 263 in putting questions to the jury. . 

A Magistrate acting under Act X of 1872, section 623, should exercise 
Rajah Shatyanundo his own independent discretion in selecting the mem* 
Ghosal v. The Cam- ^ers *he jury, and the persons so selected by him, 

should not be nominees of the party interested in 
upholding the Magistrate’s order. 

In this case, the High Court sitting as a Court 
of. Revision under section 297, Act X of 1872, set 
aside the. order of the Magistrate appointing to the jury persons who had 
been appointed by the opposite party, as it held that the error of procedure 
was a material one, in as much as the merits of the case had been thereby 
affected. 

Where a jury, appointed by a Magistrate under section 623, Code of 

Sheikh Nozumuddy Procalnre (Act X of 1872) had fully 

__ . J entertained and considered the matter submitted to 

V. Hasim Khan, 21 s». ft, and the individual members of the jury had given 
W R. Cr. R. 54. in their opinion to the foreman to report to the 

Magistrate, and the only delay was in the foreman’s making the report, it 
was held that the Magistrate could not appoiut a second jury to consider 
the matter afresh, but ought to have acted on the report of the first jury 
which had been given in before lie made liis final order in the matter. 

Where a party objects to the verdict of a jury, he ought to give the 
Magistrate reasonable primd facie ground for the 
opinion, either that the jury did not in fact apply 
a judicial discretion to the case, or that the verdict 
was such as the jury could not have arrived at by a 
proper exorcise of their discretion upon the materials 
before them. /,» 


Bindabun Chunder 
Dutt v. Dwarkanath 
Sen, 23 S. W. R. Cr. 
R. 16. 


e. scr, 

A.t X, 


The High Court set aside the verdict of a jury in this case, because the 

Re?.v. Gunga Govind in , Ws diction to the jury, omitted to point 

p r+ oq c w p p ou ^ Hie absence ot evidence very material to the 
rant, /io ». W. xt. or. cas0 0 ^> the prosecution, and because he directed the 
21- jury to attribute an undue importance to the state* 

ments or excuses made by the prisoner in the explanation^ -of. certain 
documents. # , t 

Held, that the words in section 464, Code of Criminal Procedure (Act 

Peir v Kassim X of 1872 ) that in trials h 7 3 UI T “ beads*’ of the 
swifv. oq awn Judge’s “ charge” are to be recorded, must be con- 
scaling 40 ». w. gtmed reasonably, and include such statement on the!- 
Cr. R. 32. part 0 f the Sessions Judge as will enable the Appellate; 

Court to decide whether the evidence has been properly laid before the jury, 
or whether there has been any misdirection in the charge. ?, 
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v Where a case to which Government had not extended trial by jury, 
i' _ , waatried by fury, the trial was not considered in- 

^Bg.v. uoorgachm valid cm that groftndj but the Judge’s charge was 
Bhome, 24 S. W. R. treated as his judgment in the case, and the prisoner’s 
Or. R, 30. appeal was heard on the facts. 

Wherever trial by jury exists, the verdict of the jury must be accepted, 

Reg. v.Wurir Mun- un] ™\ is manifestly and certainly wrong. A 
. i Sr .. OK _ verdict based on voluntary confessions is just as 
__ ® good as a verdict based on the testimony of credible 


W. R. Or. R. 26. 

credibility of witnesses. 


witnesses. It is the province of a jury to decide the 


Where, under section 523 of the Criminal Procedure Code (ActX of b.s.iu, 

Reg. T. Nakori Pa- , 18 , 72 > a Miif, r istrate receives the report of a jury, he 

, _ is bound to act according to the recommendation or mm. 

roee & another, 2p S. ma jority. When a number of jurors do not 
W. R. Or. R. 31. agree with one another in every respect, but all 

agree that a certain order passed by a Magistrate, taken as a whole, is 
not necessary, such jurors should be counted together as objecting to the 
order. 


In charging a jury, a Judge is not bound to do more than lay carefully 
, _ and plainly before them the evidence as recorded by 

Reg. V. uaunder K.U- j,j m> ‘noting discrepancies and inconsistencies, and 
mar Mazoomdar, 25 pointing out generally the way in which it is favour- 
8. W. R. Or. R. 64. able or unfavourable to accused. 


It is not in every case in which there has been a misdirection to the 
. jury that the High Court will set aside a verdict of 

V. rwjcoomar g^ty, but only in such cases in which the accused 
Bose, 10 B. L.R. App. has been materially prejudiced, or where there has 
36. been a failure of justice. 


Macpherson, J.:—The evidence against the prisoners, in whose interest 
the Judge has referred this case to the High Court 
under section 263 (Criminal Procedure Code, Act X 
of 1872), is certainly not very strong, in as much as it 
consists solely of tl\e statement of the prosecutrix. 
Never the less the evidence is quite sufficient, if be- 


Reg. v. ShamBagdi 
& others, 13 B. L. R. 
App. 19; S. 0. 20. 8. 
W. R. Gr.R.73. 


S. JOT, 
▲•IX* 
IMA. 


lieved. The jury did believe it: and bow can we say that they were wrong 
in doing so ? It is as likely as not that they were right. And is the High 
*Court to set aside a verdict in such a case y 1 think we ought not to in¬ 
terfere with a verdict, unless we can say decidedly that we think it is clearly 
wrong. If we are to interfere in every ease of doubt,—in every case in 
which it may with propriety he said that the evidence would have warranted 
a different verdict,—then we must hold that real trial by jury is absolutely 
at an end, and that the verdict of a jury is of no more weight than the opi¬ 
nion of assessors. I presume that if this were the intention of the Legis- 
| lature, it would have said so. 

As it is, I consider that the Court should exercise the powers vested in 
it by section 263 only in cases in which it finds the verdict of the jury 
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B. 307, 

Reg. 


S. 307, 
Act 


clearly*and undoubtedly wrong. This is not such a case, although I may 
admit that there may be room for doubts being entertained as to the facts. 
Therefore I think the verdict of the jury should remain undisturbed, so far 
as this Court is concerned, and that the Sessions Judge must pals sentence 
on the prisoners. 

The High Court will not exercise its extraordinary powers under 
V Mussamut sec ti° n 263, Criminal Procedure Code (Act X of 1872) 

.. ' « T and set aside the verdict of a jury unless it is patently 

Itwarya, 14 B. L. R. wr0 

App. 1. b ' 

This was a reference from the officiating Sessions Judge of Hooghly, 
Lctx’ iur n -- dated the 18th September 1873. Phear, J. j — In re- 

18 SA Reg V Hurro Maiyi gard to this re f e rence made to this Court under the 

14 B. L. iv. App. /J p rov i s i ons 0 f section 263 of the Criminal Procedure, 
note; S. 0. 21 S. W. <j ode (Act x of 1872), we may say that we entirely 
R. Or. R. 4. concur in the opinion lately expressed by this Court, 

in a recent case, namely, “ that the powers given to this Court by section 
263 are not to be lightly exercised; and that the unanimous verdict of a 
jury ought not to be set aside, even if the Sessions Judge disagrees with it, 
unless that verdict is clearly and patently wrong, and unsustainable on the 
evidence.” It seems to us that the verdict in this case, with which the 
Sessions Judge disagrees, cannot ho said lo bo “ clearly and patently wrong, 
and unsustainable on the evidence.” If the statement which was made by 
the prisoner in Court is true, and tbe jury have no doubt believed that it 
was true (indeed, according to ihe reference made to ns, by the Judge, 
they informed him that they did so), then their verdict was probably right 
in fact. We therefore think that there is not sufficient reason to interfere 
until the verdict which they gave. That verdict will consequently stand, 
and the record must be sent, hack again. 

acquitted the prisoners on the charges framed, hut 
found cert tin facts which amounted to another offence, 
a n.l omitted to convict the prisoners of that offence, 
as provided hv section 457 of the Criminal Procedure 
Code (Act X of 1872) held, that the High Court 
could, on the case coming before them under section 
263 of the Criminal Procedure Code, find the prisoners guilty of such offence. 

Per Maci/uan, J. (Mittee, J. dubitoale ). The trial by a jury of an 
offence triable with assessors is not invalid on that 
ground, but sm accused who would have been en¬ 
titled to an appeal on tlie facts, if the case bad been 
tried with assessors, is not debarred from that right 
merely by the fact that the trial by jury is not in¬ 
valid. 


S. 8. 238, 
807, Act 


Where the jury 

1883. Empress v. Harai 
Mirdha & Umed Sar- 
dar, 3 I. R. R. Calc. 
189. 


Empress v. Mohim 
Chunder Rai & an¬ 
other, 3 I. L. R. Calc. 
765. 


S, 807, 
Act X.. 
1882. 


Where a jury are not unanimous in their finding, and the Judge dis- 


Empress v. Sahae 
Rae, 3 L L. R. Calc. 
623 ; 8.0.2 0. L. R. 
304. 


sents from the opinions expressed by them, on the 
case being referred under section 263 of Act X of 
1872, the High Court is competent to find the pri- ; 
soner guilty notwithstanding an acquittal by the 
majority of the jury. It is the duty of a Judge in 

, , 



I If-f ' , . I. 


. v; 
v » 1 


\ * t , • 


JURY. 


The Empress, 51. L. 
Calc. 768 ; 8. 0. 6 0. 
L. R. 219. 


' ' r y 


, - . if. v O --V .. - * 

sendingunR.;<J60eto* the, High'Court under sections 203 and 404 of the 


> Crimini^TOM^fl^,'j^ct''Xx)f 1872) when he disagrees with a verdict 
“ of olfeaee which, in his opinion, has been committed. 

The accused were charged under section 149 coupled with section 325, 
flflvt sf ^nyri V. °* ^e P ena l Code, with, while being members of 
Mahaddi & othifcs 5 an mdaw f u | assembly, committing grievous hurt. 
T T nrttti- jis^i.« The jury disbelieved the evidence as to the unlawful 
• ri «7r T'*®n2 o * ass . em bly, hut unanimonsly found two of the accused 
U. o U- li. K. 349. guilty of grievous hurt under section 325. Held, 
that such verdict was, under section 457 of the Code of Criminal Procedure, 
(Act iK of 1872) legally sustainable, although that offence did not form the 
subject of a separate charge. Section 457 enables a verdict to be given on 
some ofihe facts which are a component part of the original charge, pro¬ 
vided thSfthose facts constitute a minor offence. It is only in a case where 
the jury are not unanimous that a Court may require them to retire for 
further consideration. Where a verdict is unanimous, it must be received 
by the Judge, unless contrary to law. Where a Judge dissents from the 
finding of a jury given in accordance with the law, the only procedure open 
to him to follow is that laid down in the fifth clause of section 263 of the 
Code of Criminal Procedure. 

In charging the jury upon the trial of a prisoner for being dishonestly 
Roshun Doosad V. in th<? possession of stolen goods, the .Judge directed 

the jury to consider the proof of previous convic¬ 
tions for theft as evidence from which inference 
might fairly he drawn as to the character of the 
accused. Held, that this amounted to a misdirec¬ 
tion ; for though section 54 of the Evidence Act (I of 1872) declares that 
“ the fact that the accused person has been previously convicted of an 
offence is relevant,” yet the same section also declares that <k the fact that 
he was a bad character is irrelevant ” and that the evidence was irrelevant 
and inadmissible. Except under very special circumstances, the proper 
object of using previous convictions is to determine the amount of punish¬ 
ment to be awarded, should the prisoner be convicted of the offence charged. 

The fact that a person is a clerk in the office of the Magistrate of the 

Empress T. Roohia d ?S rict > is .” ot suflicient to -^qualify him from 
. r “ I . sitting on a im-v. 

Mohato, 7 I L. R. J • 

Gale. 42 ; 8. 0. 8 0. 

L.R. 273. 

Per Field, J.Irregularities under section 240 of the Criminal Pro- 

' Empress v. Jhubboo cedure Code ( Act Xof 1872 ) W tho section of 
j j Q jurors, and in tho admission of the deposition of a 

Gale 732 ', medical witness treated, it not being shown that the 

_ -* prisoners hod been thereby prejudiced, as being ob¬ 
jections which Ought not to be entertainsd for the purpose of interfering 
; -With the Vbrdiet,' .regard . being had to the provisions of section 283 of tlic* 
Criminal Procedure Code, and section 167 of the Evidence Act. 


S.2M, 
Act X., 
18K1. 


3. 37A 
Act X, 
1883. 


M 




* ,7/fr 4t r l,> . 

,‘s. 
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ft SOT, 
Act X., 
1882. 



vest# m the BJgfc 


Per Curiam A very large discretionary _ ^ 

Emoress v Mukhun Court hy section 268 of the Code ofCriminal Pro- 
TTimutr i n* T p o 7 R cedure (4ct X of 1872). No fixed ruleecam he laid 
’ *** • down for the exercise of that .discretion ij^every 

instance; and the decision in each case submitted must depend up^u its 
own peculiar circumstances. Per Garth, JPrihrep, j. (Markby, 

J, contra) :—The rule laid down in Queen %Jwazir MmiduJ^5 S, W. R. 25 
Criminal Rulings, goes too far. 

Prinsep, J. (Markby, J. contra): — The law does not prevent a Sessions 
Judge from asking a jury regarding the grounds for their verdict, and such 
a course is desirable in the ends of justice. See Queen v. Sustiram Mundul 
(21 S. W. R. Cr. R. 1). 

Where there are reasons sufficient to warrant a jury in disbelieving the 
Hurree Narain Moo- "witnesses an d in giving the prisoner the benefit of 
o q r p the doubt raised by inconsistencies in that evidence, 
although another jury might have come to a differ¬ 
ent conclusion, the High Court will not interfere. 
It must be shown that the verdict of the jury is certainly unreasonable and 
perverse. Reg. v. Sham Bagdee and others (20 S. W. R. Or. R. 78) cited 
and followed. 


kerjea, 

528. 


. ft SOT, 
Act X., 
1882. 


S. ft 307, 
636, Act 
X, 1882. 


Bhootnath Dey & 
others, Appellants, 4 
G. L. R. 405. 


A majority of the jurors (four out of five) acquitted the prisoner on a 

Tiluekdharee in re, 2 c T l '“ r e e of attempt to commit rape. The Sessions 
« t p i Judge disagreed with that verdict, and referred the 

case to the High Court under section 263 of the 
Code of Criminal Procedure (Act X of 1872) because in his opinion the 
offence charged was proved. The High Court found that the evidence for 
the prosecution was fully worthy of belief and consistent with probabilities, 
and sentenced the prisoner. 

In a trial by a jury before a Court of Session upon charges, some of 
which were triable by a jury, and some with the aid 
of assessors, the jury, by a majority of four to one, 
returned a verdict of “ not guilty” on all the charges. 
Held, that it was not competent to the Judge, who 
disagreed with the verdict, to treat the trial, so far as it dealt with the 
latter charges, as a trial with the aid of assessors, and concurring with the 
minority to convict a,nd sentence the accused persons. 

It was the duty of the Judge, in such a case, to have accepted the. 
verdict as one of acquittal, and then to have passed orders in accordance 
with section 203 of the Code of Criminal Procedure (Act X of 187?). 

Explanation to section 233 of the Code of Criminal Procedure discussed. 

Where the accused were charged under section 471 of the Penal Code 
Khorshed Kazi & with liavin £> in a suit brought against, them by the 
another v. Empress, TOnlI “ ot tlieir sister to.recover of eertaw ' 

fin - p ^ property acquired by her by right'*$jnheritence : 
o u. As. it. 044 . from her father, fraudulently and -dishonestly used 

forged document as genuine, knowing, or having ree«oh tp, believe it ; 
a forged document, it appeared that the accused were in possession of the » 


V *r ■> , » . 

/• : v- 1 '" 

/ •: 
f si • « , ■ji'i ' * 


'T** v*; 

1 . * ' ‘ #<***, 
■ **> itr i 
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^property; ^ 
from tfitjijP; 1 
which api 
. the Sesswpli 



$$ ihc^cumeat in question purported to be a deed of gift 
..pfQlfed xliat the endorsement of registration 
-wa^ a fdrgerv. In his charge to the jury 
^ omitted to deal with the fact of the accused being in 
posaej ffijb n df^ihe property. He also directed that, the registration endorse- 
meht^^aag'^sti jprored to be a,.forgery, it was for the accused persons to 
es^bKah thti genuineness of the document. Held, that it was not sufficient 
for the juSy rifely to decido on the evidence whether the document was a 
: forgery, and whether the accused knew it was a forgery when they used it, 
but it yr »^ v further necessary for the jury to decide whether the document 
had been u^ed fraudulently and dishonestly. 

■ V»\i. 

Hfeld' algo; that the Sessions Judge in omitting to deal with the met 
of the possession of the accused, and in throwing the onus of proving the 
genuincipss of the document, upon them, had misdirected the jury. 

A prisoner not being a European British subject, who is not charged 
jointly with a European British subject, is not en¬ 
titled, under the provisions of the High Court Cri¬ 
minal Procedure (Act X of 1875), to be tried by a 
jury of which, at least five*persons shall not be 
Europeans or Americans. 

Act X of 1875, section 33, contemplates that. the names of the jury to 
Rig. v. Vithal- be *< chosen by lot” shall he drawn out of one box 
0 .^ Pranjiv&udas & containing the names of all persons summoned to 

others, X 1. L. R. Bom. 

462. 


Reg. v. Lalubhai 
Gopal Data ft others, 
11. L. R. Bom. 232. 


o 

act as jurors. 


The Code of Criminal Procedure (Act X of 1872), section 263 easts 
Rif. V. Khanderav ?P on the High Court the duty both of Judjre and 

Bajirav ft others, 1 
I. L. R. Bom* 10. 


jury; but notwithstanding this difference, which 
clothes it with greater powers and responsibilities 
than the superior Courts in England, it will, as far 
as may be, be guided by the principle of English law that the verdict of a 
jury will not be set aside unless it be perverse and patently wrong, or may 
have been induced by an error of the Judge. In a proper case, however, 
the High Court will rectify the verdict of a jury. 

By the practice of the Supreme Court at Bombay before the Indian 


Penal Code came into operation, on a trial for treason 
or felony the jury (as in England) was kept together 
during the night under the charge of officers of the 
Court; hut on a trial for misdemeanor it was in the 
discretion of the Judge whether they should be kept 
together, or allowed to return to their homes for 
thenight; the latter being generally done; and after the Code came into 
operation, the practice continued the same, as well in the Supreme Court, 
“T Bhbseqhehtly in the High Chart; the Judges applying the rule by deter- 
fiiung whether ihe offence under trial would by the old law have been a 
or r .^tttisdenieaiiQr. Where the Judge, on a charge under ieetioa 


Reg. r. Dayal Jairaj 
Khatav Ladha ft 
Kallianji Ladna, 3 
Rom. Rep. j Grown 
Gases, 20. 


S. 463, 
ActX, 
1882. 


8.278, 
Act X., 
1883. 


S.SuT, 
Art X., 
1882. 
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467 of Hie Indian Penal Code, permitted the firifc 

day of the trial and before verdictHeld, that tfcfe ■ discre¬ 

tion was not a matter to be renewed by th» !^‘C p jr « r'section 
26 of the Letters Patent, there being no error in any point; as the 

offence charged was only a misdemeanor under the law in force 1?0fOlathe 


Indian Penal Code took effect. 

- * ** ' 

* M nOTr Held, that it was not necessary, in a trial by jury before a<p6urt of 

Reg. v. Lakahuman Se ? si ? n - lu ? der provisions ot the Code oJ Crimi- 

“**• Ramehaadra & others *V a f™<* d ™> (Act XXV ot 1861), that the jarore 

_ ^ _ - should be sworn. " * . : 

3 Bom. Rep. Crown * •. 

Cafes, 66. 

On a trial by jury the Sessions Judge has no power to alter the charge 

Reg. v. Shek Ali 
valad Fakir Muham¬ 
mad, 5 Bom. Rep. 

Crown, Cases, 9. 


j- A 


after the delivery of the verdict. 


V. 

Vastackand 
Bom. Rep. 
Oases, 85. 


et al, 5 
Grown 


On a trial by jury the Sessions Judge in summing-up should give a full 

p..' v FattArhanri and detailed statement of the evidence on both sides 
Keg. v. I- aroecuana ^ sh(mld poiut out tlie 1(?gal bearing of it, and what 

weight the jury ought to attach to its several parts. 
His omission to do so, if the accused is thereby pre¬ 
judiced, amounts to such an error in law as would 
justify a Court of Appeal in setting aside the verdict. Ho general rule can 
be laid down as to when a prisoner is prej udiced by a defective summing- 
up, but in general if the finding of the jury in such a case is one that an 
Appeal Court would set aside, if the trial had taken place with the aid of 
assessors, the Court will interfere and set the verdict aside. In capital 
cases, and all cases of a serious or complicated nature, the Judge ought to 
read over the evidence in extenso to the jury. The Judge ought, if request¬ 
ed, to allow the accused an opportunity of cross-examining all witnesses 
whose depositions have been taken .for tlie prosecution by the committing 
Magistrate, but whose evidence is dispensed with by the prosecutor at the 
trial. His refusal to do so is, however, not an error in law. 

Held (Warden, J. dissentiente), that the omission of the Session Judge 
Hast v Shek Miva to tell the jury that the statement of one prisoner 
wain*? T»n.nd fi Bom is no *i evide ’ ice against his fellow-prisoner is a .* 
_ , ' material error, and one fatal to the triaL notwith- 

Rep. Crown Cases, 10. standing that the Session Judge dealt jrith the evi¬ 
dence against each of the prisoners separately. 



k hich tpe 
ateunder 


Semble: —Non-direction by a Judge is not a matter U 
p ft<r v p AHt onii Din- Advocate General should grant 

5./'! in Cto8e 26 of «>• Lettew Patent,,,.„ 

Jf a * „ a iL er ’ whether a Judge has misdirept^ 

Bom. Rep. *6. and general effect of the ^holesii^miinj^-*up should 

be looked at, and if, upon the whole summing-tip, tlip Courtfcof opinion 

< - 1 • ^ fyn .'ft'f : ' >C 

.> , v ,/w, ; ** < • v' «. v - . 3 


”1 - * 



JURY. 


OUl 


di^«rtio9^ r '',:l]AS been given to the jury, it will 
v |iot'inter6f®f^- •• p3tybiedirect the jury expressly on 

'•ewneiinp^^^ll^. ,.*£> ^ -i- J 

, 879 and 382, Code of Criminal Procedure (Act XXV of „ 

R e gPwy b rti fthnivti 1861) a Sessions Judge should sum up the evidence *wt swj 
as' W> : tt Ylr te i« on koth sides, and record the ground of his decision, 

*’ Wjjft'W'zr* 10 * an d the sentence-, when passed should be recorded 
in a certain specified form, 

J „ * ^ <r> 

The Commissioner of Cooch Behar has no power to hold trial by jury 
Reg. v Bhagidhone in the Cowalpara district. 

Katcharl & others, 

8 S. W. R. Or. R. 53. sr 

The High Court 

Beg. v. Bissonath 
Mitter, 6 S. W. R. 

Or. B. 6. 


(like the Sessions. Judge) cannot nullify the verdict P s s 
of a jury by interfering to lessen the punishment. i»,' a<* 
Section 405 (Act XXV ot 1801) refers to cases where *"■* mx 
the offence is proved, but where the punishment 
inflicted is held to be too severe, and not to cases 


where the conviction itself is considered improper. 

It is the duty of the Judge to state to the jury what are the principal 
Reg. V. Pol ft kco points in the evidence, and how they bear for or 
Koormee, 6 S. W. R. a & ainst prisoner—in short, to render the jury 


Or. R. 72. 


every assistance in his power towards coming to a 
right conclusion. 


Upon a plea of alibi by the prisoners that they had left the place on 
Rea'.* V. Gajrai & the 12th April 1869, and reached Port Canning on 
n m* p * the 20th of the same month, and were not at Patna 
f, a* ' ’ °n the 30th May, the prosecutor adduced in evidence 

Cr. 43. a wr itten statement engrossed on two pieces of 

stamp paper; one bearing the endorsement of the stamp-vendor as sold on 
the 13th, and the other on the 18th ‘April, filed on the 20th April, and 
alleged to bear the verification of the prisoners. No evidence was adduced 
to prove that the prisoners had signed it. The Judge drew the attention of 
the juror to this document, and adverted to it in these terms :—“ If the 
written statement was drawn up on any earlier date than the date it bears, . 
it could not have been prepared earlier than the day on which the principal 
stamp wai brought, i. e., the 18tli. Held, that the document should not 
have been received in evidence; and that there was a misdirection which 
contributed materially towards the jury finding the prisoners guilty. 

Where a Sessions Judge refused to accept the verdict of the jury, ac- 

A VWlCirVTI Alt AM +i,„ __x ■ _ 


uie uugo naa no power to control tne jury in tins 
manner, bttt Uiat he should have recorded the finding on the first count as 

* ii : n* Jst'.’Iif _ _a _i .» • i« i 


theve: 


apdsentenced the prisoner accordingly. 


. '■..-I 

■ .-'Vi, %»-fy'! 
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It is no misdirection for a Judge to tell the jury th&tiftbe prisoner 
_ Wamin Hotr could not prove how he becambpc£S««ftfedof certain 
. 5 -a xkt p «r p" articles, it was their dutjr ^ for the 

aee, o ». w. ti. ur. tt. presumption in such a case was legally valid that he 
* know the property had been unlawfully acquir^&c. 

Conviction and sentence set aside (Gloveb, J. dissenting) as „t0 two of 

kt. v. Nawab Jan St *■?« P™°“ e ™, °H *>“, ^° mi .,*•“* ff? *^T 

«*.» q a ixr p n direction to the jury, because the Judge m surhrmng- 

Others, 8 B. W. R. Or. U p omitted to advise the jury not to count upon the 

R* 19* uncorroborated evidence of an approver, and because 

he treated as corroborative that which was no corroboration in law. 


The prisoners were tried under section 830 of the Penal Code (forvo- 
Eeg. V. Hari Pra- hmtarily causing hurt to%, girl) and ■ under section 
sad Ganffooly 4 348 (for wrongfully confining her). Circumstances of 
. ob t p An aggravation were alleged, as lifting up <*and using a 
Others, o . ■ • p. G f lowering the girl into a well and of pricking 

Or. R. 557; S. v. 14 ] ier w ith thorns. The jury in their verdict stated 
S. W. R. Or. R. 59* that they disbelieved these allegations and also the 
charge of illegal confinement, but that they believed that some slaps had 
been given. Tbe Judge then asked the jury whether they convicted on 
either, and if so, which head of the charge. They answered that they be¬ 
lieved the prisoners had beaten the girl, and that they convipted them under 
section 830. Held, that the question put by the Judge to the jury was a 
proper one, and not one of law. The conviction was upheld. 

Such a case is not governed by the rule of English law as to special 
verdicts. 


Requirements of the law with regard to the trial by jury of a stranger 

_ , _o and a foreigner. 

Reg. v. Londley, 3 ° 


S.W.R.Cr. R. 14. 


A Judge ought to explain to the jury the legal construction to be put 

_ _ , . _ upon a document adduced in evidence. 

Reg. v. Setul Chun- 1 

der Bagchee, 3 S. W. 

R. Or. R. 69. 


When a Judge differs from the jury, he should pass such a sentence as 
Reg v Sheikh Go- wou ^ ^ave passed had he agreed with the jury. 


lam Mustuffa, 3 
W. R. Or. R. 29. 


S. 


Where a Judge in his charge to the jury admitted as receivable evi- 
. _ dence, a hearsay statement against the accused, and 

Reg. v. ununaer n.oo- a j 8W an an0 nymous letter which was put in without 
mar Mozoomdar, 24 an attempt to show how or by whom it waS sent, it 
8. W. R. Or. R. 77. was held that the jury had beenjmisdifeected and the 
accused prejudiced. The High, Court on this, not beihg able to say posi- 



JUR*. 


r v.' ■■ . ■' \ 

1 lively, on a evidence, that the accused was innocent, did, not 

. dispose of tf &■ ^a^-^^omerM. a new trial. 

he lfty requires a. juryman to exercise his own underst an ding on the 

%gi t/ case submitted to him and to decide on evidence, and *-» 4 

Nasanrddy, 9. W. 

R. Or. It, 4. 



13®. 

■Mm? 




not to follow blindly the opinion of his fellows. 
Where one out of three (in a jury of five) depends 
on the inspection and inquiries of the other two, the 
verdict of the three is not that of a legal majority. The provisions of Act 
X of 1872, sections 521 to 523 are only applicable where there is no doubt 
that the place where the alleged obstruction exists is a public thoroughfare. 

Per FjeId, J*. :—It is the duty of a Judge to give a direction upon the 
Empress y. Jhubboo to the jury so far as to make them understand 
8 I, L. R the law as bearing upon the facts ; and if he does 
• woo an n n °t ffl ye them an explanation of the law sufficiently 

uam. o w. w. compt-ehenaive + 0 enable them to decide the parti- 

Ii. E. 238. cular issue, it is a misdirection. 

The “ dissent-” referred to in the 4th Clause of-section 263 of the Cri¬ 
minal Procedure Code (Act X of 1872) must be such 
a complete dissent as to lead the Judge to consider it 
necessary for the ends of justice to submit the case 


for*the High Court. 


Empress v. Bhoirub 
ChunderDatta, 10 0. 


j 

V/ 


Imperatrix v. Bha- 
wani Bin Panduji & 

Sakaram Bin Khun- 
doji, 2 1. L. R. Bom. 

525. 

A jury having been applied for and duly appointed under section 521 of 
Act X of 1872, one of the jury unknown to the 
Court substituted another man in his place. The 
Magistrate accepted the report of the majority of 
L. K. 193. the jury so constituted, and made an order under 

section 526:" This order having been disobeyed, proceedings were taken 
under section 188 of the Penal Code against the person to whom it was 
directed, and he was convicted and sentenced to imprisonment. Held, that 
the report upon which action was taken not being the report of a regularly 
constituted jury, the order and the conviction and sentence passed on dis¬ 
obedience thereto, were illegal. 

It ,i$ improper for the Court in addressing the jury to refer to dis- 
Roffhimi Sin#ii & cre P anc * es between the evidence given at the trial 
, ® . .. **, 11 and statements made to and recorded by the police. 

Others, Appellants, ll The examination of an expert ought generally 
0. L. R. 569. to be by questions put hypothetically upon facts 

proved or to be proved by the evidence of other witnesses. 

, A Judge may give the jury liis opinion of the guilt or innocence of the 
Iteir v AMdhl JuleeL prisoner if lie shows them clearly that the decision 

it.™ towitt ! hem - 

0 . 


fe. 348, 
Act X, 
1880. 


as. IS* 
139, no 
Act X, 
1880. 
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Where different trials are held at different timesLaud ra^dhst different 

Beg. v. Mahadeo, S. P ri “? e ™ in respect ol ! the eUerge, - 

_ 1QC . - ’ specifying the particulars reqwred hT Gir^nlar Order, 

18t> 4, Or. R. ,jated 6th February 1868 sh6uld be deli^red 

15. in each case. •'* ' -fir • 


A Judge is not 

Proceedings of 8th 


Nov. 

304. 


1866. Weir, 


warranted in passing a merely nominal sentence be¬ 
cause he cannot concur in a jury’s verdict Of guilty. 
In doing so, he would usurp the functions pf the : 
jury. He is bound to pass a sentence adequate to the 
offence found by the jury to have been committed, 

Exemption of Hospital Assistants &c. from liability to serve as asses- 
Proceedings'of 15th sore and jurors. . ’ 

Aug. 1873. Weir, 

365. 

The number of persons to be summoned as assessors or jnrors should 
■d Annniiinrrs 11 not be less than double the number required for any 
rrocee ng l one trial, and there should ordinarily be a change of 
Fee., I 860 . Weir, aggeggorg after the trial of every third or fourth 

365. 


assessors 

case. 


as or, 

Act x, 
1882. 


Notwithstanding the large discretionary powers vested in the High Court 
\mder section 268 of Act X of 1872, the Court will 
Empress y. LmR' adhere generally to the principle of the Courts in 
num Razee, 9 I. L. R. England, viz., that the Court will not set aside the 
Calc. 53. S. C. 11 C. verdict of a jury unless it be perverse and patently 
L. R. 169. wrong, or may have been induced by tbe error of the 

Judge; and when the Court is asked to do so on the ground that the verdict 
• is given against the weight of evidence, the question is, not whether 
the learned”Judge who tried the case was or was not dissatisfied with the 
verdict, or whether he would have come to the same conclusion as the jury, 
but whether the verdict was such as reasonable men ought to have edme to. 

Under section 268 of the Code of Criminal Procedure, a Court is 
authorized to ask the jury such questions as are neeessary to ascertain what 
their verdict really is ; but where the verdict, although perhaps erroneous, 
is not ambiguous, it is the duty of the Judge to record it without further 
question. 

«.e. 6 H Although section 303 of the Criminal Procedure Code (Act, : X of 1882) 

!»; aS Hurrv Churn Chuc- empowers a Judge to ask the jury such questions as 
x. 1883. * — are necessary to ascertain what their . verdict is, it 

kerbutty v. ine - was never contemplated that, on ascertaining that 
press, 10 I.L.R. Calc, the jury are not unanimous the Judge should make 

140; S.0.13 0.L.R. 

minute enquiries to learu the nature of. the majority 
358. . and its opinion, so that he should have the, opportu¬ 
nity of accepting or refusing that opinion as a verdict ^ as .it 

coincides with his own opinion or not.- \~ w - ; fv •; ’■ 

, Whatever may be the opinion of the Judge, if he ^oesl^. fa#aS t 6 asfe^ 

r the jury what is the exact majority, and ys^&t is theophupiapf- the majority,, 
he ought to receive that verdict without hesitation, and if be differs from.it* 
he should proceed as directed by section 307. . .. ; . 
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It is opeii to a Judge.in charging the jury, to express his opinion as to 
%een-Empress v Be- *^e effect of a certain portion'of the evidence; but 

Bin Biswas & others. be 8 ’?"i d al ^ s . be carefuI . *° ad<l that 14 is for the 
101L. R. Dale. 970. }xaJ to form thelr own opimon - 


Mere misunderstanding on the part of the bystanders in Court, or Counsel 
Queen-Empress v. engaged in a case, of expressions used by a Judge in 
Shibchunder Mitter char i? in g a jury, (where it appears that the expressions 
mi T B flftlp trvm used by the Judge' were such as ought to have been 
’ * * ‘ * * understood by any reasonable man, having regard to 

what was proved in the case, and what was said to the jury afterwards), 
will not constitute misdirection. 


JURISDICTION. 


The construction of section 29 of the Letters Patent, 1865, is that the 



Gosawmi, 

0. Cr. 15. to a M<>f ussil Court which is otherwise competent to 

try it, or to direct the trial by the High Court of an offence committed in 
the Mofussil. “ Competent to investigate it,” does not include competency 
as regards local jurisdiction ; but only eompi tenev with regard to the offen¬ 
der, the nature of the offence and the punishment. 

The High Court could have directed the preliminary investigation of a 
charge against N. by the Deputy Magistrate of Serampore, but it did not 
appear in the caption of the charge or in evidence that the Court had so 
directed it. Held, no ground for arrest of judgment, but the objection 
might have been raised before the jury was sworn under section 41 of Act 
XVIII of 1862. 

The High Court being a Court of superior jurisdiction, the want of 
jurisdiction is not to be presumed but the contrary. 

Scmble :—The High Court was bound to take judicial notice that R. 
was a Justice of the Peace for Bengal. 

Offences punishable under the Penal Code with more than six months’ s.si, 
. _ . imprisonment are not triable under Chapter XV of 

Anonymous, 4B. L. ti ie 0 O( j e of Criminal Procedure (Act XXV of 1861) 


_ _ . (Act XXV of 1861) 

and consequently do not fall within the provisions 
of section 271 of that Code. 


R. F. B. 41. 


The High Court has no jurisdiction to quash the proceedings of a 

Pal Oharrier*others, 1 . Ju,1 « e ’. andto , dcda V e 4 hatth, ‘ Ju,| g eacted 

* _ _ _ illegally m making observations upon the merits of 

® *• a case in which, while admitting that he had no 

power to interfere, he should not have passed any opinion upon the 

evidence. 

65 



GOG 


DTGKST Of CIUMTNAL CASES. 


S, 428, 
Act X, 
1884. 


4 !#‘Act Under section 406, Code of Criminal Procedure (Act XXV of 1861) the 
I., 1882 . ft am dh >ne Mundul High Court cannot mitigate or remit a sentence 

Appellant, 4 S. W. R Jf ss £ d V a Magistrate. ^ confirmed in appeal by 

n d i the Sessions Judge, when there is no error m law m 

Cr. R. 15. the conviction. In this ease the sentence appeared 

to the Court to be excessive, hut the Court could not interfere. 

When an Appellate Court directs further evidence to be taken by a 
Pptr v Rairtear Subordinate Court under section 422 of the Code of 

feiL. 6 B. L. R. 698. IWnvo (Aet XXV of 1861), it is com- 

„ t> s p ircj w R peti'ut to the .Subordinate Court her ore which such 
. . . &. W.xt. 0v j t i 01) ,. 0 i >s iriven, if any offence against public jus- 

Cr. R. 64. tico as doscrihid in seition is committed before 

such Court hy a witness whose evidence is being recorded therein, to send 
the case for investigation to a ALuristrati' under the pi’ovisions of section 171. 
The words “ wind her for the decision of such cases in the first instance or 
on appeal, or for commitment lo any other Court or officer” in section 11 of 
the Code of Criminal Procedure, an> nut an exhaustive enumeration of the 
functions of Criminal Courts. 

The Sessions Court of Bellary has no jurisdiction under the Penal Code 
Be* r . v. Vencanna & to try native subjects of the Jughirdali, or Rajah of 
m-” qivrnrt Rpn Sun door for ohVmccs committed in the plateau of 
. _ _ £ ’ * ltamaudoorg upon native inhabitants of the village 

AJ ? of Ptcnu.ndoojg. 

/iimandooig is -i portion of the territory of Sundoor, and the Rajah is 
in the position <d a native Child’ or ruler. 

A treaty enl cred into by the late Rajah of Sundoor with the Govern¬ 
ment of Madras contained the following si i pulat ion. “ It. being probable that 
as European oflii <>rs take up their residence on the said hill, many servants, 
tradesmen, private persons, and others will reside there. I have relin¬ 
quished to the Company's Government the Police and Magisterial functions 
of maintaining peace, and trying and punishing offences committed hy such 
people, such as violence, petty crimes, thefts, murder &c. The Collector is 
to have jur'-flb-thm in such matters.” 

Held, that this treaty did not give the Sessions Court of Bellary 
jurisdi -lion, hut it surrendered exclusive criminal jurisdiction over a 
limited (la-s of persons, namely, Europeans and their servants, and all, 
other resident persons, not native subjects of the Rajah, and left the 
Government unlettered to provide in the way they deemed right for the 
trial and punishment of offences committed hy such persons. 

A 1 Magistrate only, and not a Sessions Judge, has power to try cases 
Indrnhur Thnha under section 29, Act V of 1861, Section 152 of 
Ar^oHant 1 q w p the Code of Criminal Procedure (Act XXV of 1861) 
^ ' does not apply to cases in which there has not been 

a continuous detention of 24 hours. 

A Magistrate may take cognizance of a case on the information of a 
x/mi Ramrutton Neogee f h ? r ' 1 I^ rstm without any complaint by the party 

& others, petitioners, ul j urod ' 

6 S. W. R. Cr. R. 3. 


s. ur, 

Act X„ 
1882. 


Cr. R. 6. 


See S. 
191, Act 
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A Deputy Collector having committed an agent for false verification of 
a plaint, the Assistant Magistrate acted without 
Indrochunder Bose jurisdiction in taking security from the agent for 
in re, 4 S. W. B. Or. the appearance of his principals before obtaining the 
R. 7. sanction of the Deputy' Collector to proceed against 

the principals. 

The jurisdiction of a Deputy Magistrate competent to try the otfenee 

SheilrTi Ttanlnck in charged is not affected by the previous conviction of 

oneiKn BooiucK m t j 1(J p r j soneri 

re, 6 S. W. R. Cr. B. r 
53. 

S. T. brought a charge of theft against 1>. before a Magistrate. The 
■ Shanto Teorai v. caso vvas ,,,a ^ e over 1° tile Deputy Magistrate, on 
Belilias 3 B L R whose suggestion tin- Magistrate ordered that there 


Ap. 151; S. C. 12 S. 


should be a police enquiry. The Police Superin- 
___ _ _ tendent reported that in his opinion the charge was 

W. R. Or. R. 53. false, and that tin plaint iff sienl l be summoned for 

bringing a false charge ; and the M'agiMrat" while de.-luring that lm would 
not encourage charges of “false complaint.” said that the injured party 
might swear an information if sin 1 chose. S. T. then petitioned to be 
allowed to call witnesses in support of her charge' of th-di, r.nd objected to 
the police proceedings. The Magi drab* r- --orded tin: following order : The 
case lias heeu dismissed, and. the accused Mr.-. B. has receive] p.-rmi- .ion to 
prosecute the woman S. T. for fal -e chu! ge ; the, presenl petition m-'j be 
put in in defence in that ease.” II '■!. the order of the MagiMrnte must he 
quashed, (1) because be Jiad no jurisdiction, the r.'-o having hc-ti made over 
to the Deputy Magistrale, M) because the orm r ahoy.- v, ■- not a judicial 
dismissal of the ease. The case reman)".! for >ho uial of the original 
charge, as brought by S. T. 

The error of a Deputy Magistrate in proceed imr by \> t'-rant instead of 

lueef Putney v s unnuons funih-dns*- in* tuV'aui f» : y* t,u* .-hit.g 

Ramsooder Ohucker- V is iT Vtv,iili;; "' Vv ,,rt 5lild Uu i , ' ,Wcr 10 

butty, 1 S. W. R. Cr. lllU ‘ riol '° 1,11 11 , * lu ‘ sl,on ut iV1 ' ,cl,c ’” 

R. 16. 

A Deputy Magistrate e\ A rei dug tie 1 full power-- of r. M'gistrate has 
a a a jurisdiction under see! mu Md, Act \ of 1861 to fine 

Anonymous, 4. S. jU (V oUioev „ for vitiation of dutv. 

W. R. Cr. R. 2. 1 

Where an accused person was di-rhurged by a Deputy Magistrate 
_ . . _- , under section L?~G of the (.'ode ul lTimin.il Proce- 

. Ra^ajMazumdar dnre (Act xxv ot ‘ istil.) after a preliminary eu.pi in, 
SE TO, 6 o. L. R. App. y UJ Magistrate of the di trieL may proceed against 
67. him afresh under section 68 ol the tVimiual Proce¬ 

dure Code. Per Markby, J. :—Section !3b, Act VI 11 of 18(h) provides for 
the revision of proceedings which have already been commenced : section 68 
(Act XXV of 1861) provides for tlie institution of proceedings «?« novo. 
(See in re, Jagabandhu Myti v. Gobardlian Bern, 1- B. L. ii. A. Cr. 1 ). 


R S. 191, 
f#«. Art 
X, 188-.’. 
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Prisoner was convicted by one Court of criminal intimidation on A 

Nnaaur Ali v Wart cbar g c h J 4*» tlie collviction bein g confirmed on 
_ s w p fi b ao appeal by the Judicial Commissioner; but was ac- 
o S. W. R. Or. R- 4 2. quitted by another Court of assault and robbery 
alleged to have been committed on the same day, on a charge by B. The 
latter Court pointed out to the Judicial Commissioner that the facts proved 
in B.’s case raised a strong presumption that A.’s case was a false one, the # 
result of a conspiracy against the prisoner; and the Judicial Commissioner 
proposed to set aside the conviction of tlie prisoner in A.’s case, not on the 
evidence in that case, but on extraneous evidence derived from B.’s case. 
Held, that the High Court had no jurisdiction in the matter; but that the 
Judicial Commissioner could apply to the Government for a pardon on the 
ground stated by him. 


Offences coming under section 509 of the Penal Code are triable by the 
Mussamut Kulree Magistrate of the district only. 

v. Jhoonoo, 7 S. W. 

R. Cr. R. 52. 


In a case where 

Horikchand v. Mo- 
hendronath Haidar & 
others. 9 S. W. R. Cr. 
R. 29. 


it is doubtful whether the offence is committed in 
British or foreign territory, the question of jurisdic¬ 
tion cannot be fully determined unless the Magis¬ 
trate proceeds with the investigation, and states what 
in his opinion is proved by the evidence of the wit¬ 
nesses. 


S. S. 13G. 
155, Act 
X., 18 S'-’. 


A Magistrate is 

Prankristo Pal, case 


of, 14 S. W. R. Cr. R 
41. 


competent under section 103 of the Code of Criminal 
Procedure (Act XXY of 1861) to direct an enquiry 
to be made by a police officer into an offence punish¬ 
able under a local Act such as the Police Act. 

Held, that where a Magistrate professes to act 
under one section of the Criminal Procedure Code under which he has no 
jurisdiction, but it is found that he has jurisdiction under some other sec¬ 
tion of the Code, the mistake is one which does not justify interference 
with the Magistrate’s order, if otherwise good, and if the accused has not 
been prejudiced thereby. 


s.s. 4"S, 
43«, 438, 
W8, -110, 
Act X., 
1832. 


Idie High Court cannot interfere under section 434 of the Code of 
— ,, - Criminal Procedure (Act XXY of 1861). (Quaere :— 

ai • * _ . Can it interfere under section 404 of that Code ?) 

Chatterjee v. Guise, j n case 0 j> a conviction before a Justice of the 
14 S. W. R. Cr. R. 79. Peace under the 53 Geo. Ill C. 155, S. 105. Such a 
case falls under section 410 of the Code of Criminal Procedure. 


A Judge of the High Court making an order in the original criminal 
Ameer Khan in re jurisdiction of that Court is not a Court subject to 

15 S. W. R. Cr.R. 60* 

S. C. 7 B. I,. R, 244, 


the control of the Court under section 15 of the 24 
and 25 Viet. C. 104, 
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The power of a Magistrate to delegate the receiving of complaints s.s. 12 , 

Macdonald Jfe an- under scctiou § 6 B ’ Code of Criminal Procedure 
macaona U S an (Aot xxy of f 861) is not equivalent to the power 

Otn®r V. Riddell, lo 0 f l oca i Government to invest with local juris- 
8. W. R. Or. R. 69. diction under section 23 D., and no Magistrate can 
act under ^Chapter XX who has not been legally invested with local juris¬ 
diction. No order of the Local Government under the latter section can 
legally have retrospective effect. - A plea of want of jurisdiction may be 
taken in the High Court, though not taken below. 

A Dufflah hill tribe woman having refused to obey the Deputy Com- 
v missioner’s order directing her to return to her 
__ 17 c "W husband’s protection, the Commissioner of Assam 

Jfeean Gam, 1/ 0 . W. ( ]( rt!C ted that, in case she persisted, she should be 
R. Or. R. 13. taken across the border and put back into her own 

country. On a protest by way of appeal against the order of the Deputy 
Commissioner, the Judicial Commissioner referred the matter to the High * • 
Court for orders under Chapter XXIX of the Code of Criminal Procedure 
(Act XXV of 1801). Held, that this was not a case which could be referred 
under Chapter XXIX of that Code; that the order of the Deputy Com¬ 
missioner was a judicial order, not made in a criminal matter, but in a 
suit for restitution of conjugal rights, and as such, appealable to the Judi¬ 
cial Commissioner, that the proper form of the order in such a case was 
that the woman should return to her husband and live with him ; and that 
the only way in which such an order could be enforced was by imprison¬ 
ment of the wife and attachment of her property, or both, under section 
200, Act Vm of 1859. 

Section 434, Code of Criminal Procedure (Act XXV of 18801) gives the => 

Shaik Oodla & others Hi*b Omrt no power to interfere in a case where ^ 
, . the difference of opinion between tbe Magistrate 1 

V ' p p Tl and the Judge is as to the credibility of certain 

18 S. W. R. Or. R. 7. witnesses. The Magistrates order may be an im¬ 

proper one, but it was passed upon legally sufficient evidence and cannot be 
termed illegal. 

There is nothing in section 401% Code of Criminal Procedure (Act XXV ~‘ r ^> 

Bunkabeharee Seta, of J 8 CI) whirl, ol.li^ tin; ( IIi K li-Court to interfere; 

. . 1g « twt and in cases in which it is clear that substantial 

petitioner, lo s. W. j ug (| Cfi ], as been done, the Court is not bound and 

R. Cr. R. 23. ought not to interfere even if, on some small point 

of law, the Judge below has made a mistake. 

One Magistrate has no authority to set aside the order of another 
Joychunder Bundo- Magistrate, 
padhya v. Jhoroo 
Kopalee, 18 8. W. R. 

Or. R. 40. 

Where a Magistrate appointed special constables under section 17, Act 
ffirlfft r & V of 18(51 on the ground that a murder had occurred, 
another, petitioners, and was apprehensive that frequent murders 
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S. S. iw, 
JP8, Art 
X., 188A 


. * 


P. 145, 
Act X„ 
1882. 


18 S. W. R. Or. R. would take place, it was held that his order'was ille- 
67* S G 10B L R g a b *bat see ^ on referring to eases of unlawful 

A ’ 4 ' assembly, riot, or disturbance of the peace only; but 

"" ‘ that as the order was one of a purely executive 

natuve, the High Court had no power to interfere with it. The Magistrate 
should rather have proceeded under section 15 of the Act, and*applied for 
sanction to an increase in the Police force. 

To give a Magistrate jurisdiction to take cognizance of an offence 

Pannalall Mookeijee, "M- 1 "™ 4 . any complaint umlcr section 08, Co.lc of 
.... 1Q a m Cmnmal Procedure (Act XXV ot lool) there must 
jj* * ' * be an offence committed which is punishable under 

R. Or. R. 4. the Penal Code or under some special Act. 

An Assistant Magistrate of a district has no jurisdiction to entertain 

TYhnnnnt QinfrVi no a case as of liis own knowledge under section 68 , 

_ jjnunpux aingn, pe- oj! CriluilKtl iW’dure, as he does not till the 

tiuoner, ltf fc>. W. It- ( >h U vaeter of a Magiitraie of a district, or Magis- 
Gr. R. 30- trate in charge of a division of a district. Where 

a case did not come before an Asshtnnl Magistrate on complaint, or in any 
other way than hv transfer from Use Magistrate of the district, who himself 
initiated the proceedings under section <5S, the proceedings of the Magis¬ 
trate weio declared to have been without jurisdiction. 

In a case tried by jury, the High Court has no power to go into the 
Reg. v. Nimchand Wtslif the case in or, W to see whether* or not the 
„ conviction wvs right, that standing entirely upon 
Moofcwjee*another. t|R , „ f t!i ’ jmy . T!ll . O onrt bm only 1 to 

»0 S. W. R. Cr. R. 41. t*onsiide' 1 the facts, in order to see whether the Judge 
has done his duty iti laying the case lie fore the jury for their consideration. 

Points out Low the Sessions Judg.-’s summing-up to the jury should l e 
dealt with by the High Court, first, as regards the law, and then as regards 
the facts. 

An order passed by an Assistant Magistrate in a case of breach of the 

RunBahadoor Singh g*«S ™ler sort ion 530 of the Co,le of Criminal 

„ Procedure (Act. X ot 10/d) was referred to the High 

01 « W P R L' Court by the Sessions Judge with a reeommenda- 

«1 S. W. R. Cl. R. oJ. |j on that the order shoupl he set aside on certain 

grounds stated, the want of jurisdiction in the Assistant Magistrate not 
being one of the grounds. The Division Dench before whom that reference 
came declined to interfere with the order. It was held by another Division 
Bench before whom the matter was subsequently brought on motion that 
they were not debarred from entering into the question of the want of ju¬ 
risdiction ; and as the effect of the Assistant Magistrate’s order was to pre¬ 
judice one of the parties, the order, which was admittedly without jurisdic¬ 
tion, was set aside. 

A Magistrate has no jurisdiction to convict in a case in which the ac- 

Kader Buksh, peti- ™ s f l is . charged, under section 211 of the Penal 
.. 0i a n Code, with having falsely msoituted a criminal 

tioner, (41 o. W. R. c h ar g e 0 f the offence of dacoity. 

Or. ft. 34. a . 
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The High Court declined to interfere with a conviction by a Bench of 

y Dwarkanath ^^sktrateB wlifoh appeared good, on the statement 

Hffniii 1,1 o m n of the Magistrate that the case was one in which 

^ Wl **" the Bench had no jurisdiction according to rules 

Ur. R. 45. prepared the Magistrate and approved of by the 

Local Government, which rules were not before the High Court. 

Under section 70 of the Code of Criminal Procedure, no sentence or 
Grischunder Roy & or< ^ er °t n Criminal Court, is liable to be set aside 

Others, petitioners, , on thc ? r T K ? ihn investigation, inquiry, 

Ol.fi m p « r p ac or “’ Ji “ wus held m a wrong district or sessions 

•Ar* W * . ■ *’ division, unless It is proved, or appears, that the ac¬ 

cused person was actually piyjudj.-e.d in bis dri'e-ien. 

The High Court declined under Act X of 1 's7.2. section 70 to interfere- 

Sonatun Dass V Goo- w ^b an order in a ease* under seel ion 5d0, in which 

roo Cham Dewan, ff «» *■> not wriouslj 

91 Q W p fit, p qq taken m the ( oart l;el«.w, and in which the peti- 

. .turner failed in his application to the High Court to 

show that he*had been in any way prejudiced. 

Vcr Ainslie, J. The power given to the High*Court under sections 
204 and 297, Code of Criminal Procedure, of enquiring into the irregularity 
of proceedings and setting aside proceedings which are irregular, is a limit¬ 
ed one, and is to be applied, only in eases in which it appears that there 
had been a material error iu such judicial proceedings, and in considering 
wlmt a material error is. the Court is bound to be guided In the other parts 
of the Code, such as sections 7<>, 2*d and 207. 

Case in which the High Court in exorcise of the jurisdiction given to it 
Kali Narain Roy ky section Id of the Charter Act. issued a rule nisi 

Ohowdhry y. Abdool l l j «“* •“-'«»«• f * hc P art - V C,,IU “S «Pf 

n fF v-v. oo a the nppof.ite parly to show cause why an order made 
uunoor ivuan, Z'A b. |,y a Magistral' which was complained of should 

W. R. Or. R. 24. not ] 1( , s ,,^ aside for want of jurisdiction, although 

the matter had already boon brought to the notin' of the Court on a refer¬ 
ence made by the Sessions Judge. Two previous cases on the point 
discussed. 

The fact that an order of the Magistrate is not a judicial proceeding, 
and therefore not one which the High Court can 
revise under section 297 of the Code of Criminal 
Procedure. (Act X of bS72) does not have the effect 
of removing the Magistrate from the general super¬ 
intendence of that Court under section 15 of its 
Charter Act. 


S. 631, 
Act X, 
1882. 


S.5L 5SI 
& 43S. 
439, Act 
X., 1982. 


Ghunder Coomar Roy 
& others v. Omes- 
chunder Mojoomdar, 
22 S. W. S. Or. R. 78. 


declined, on a reference under section 290, Code of 
Criminal Procedure (Act X of 1872) to interfere 
with the order of a Magistrate rejecting an applica¬ 
tion for thc restitution of property which had been 
sold some years ago under the provisions of sections 
33 and 184 of the Code. The proper mode of raising the question as to 
,lhe propriety of the order would he by a regular suit against the Govern¬ 
ment. 


The High Court 

Ghumundee Singh, 
petitioner, 23 S. W. 
R. Or. R. 30- 


s. 439, 
Act X, 
1682. 


S. 9.4M. 
4SS, Act 
X.. 1882. 
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1882. 


Golab v. Mohabeer 
Singh & others, 23 S. 
W. R. Or. R. 34. 


a 439, 
Act X., 

1883. 


s. s. j.u, A case of assault tried by the Assistant Magistrate Of PiirneaL, was 
‘ict x”’ Sheikh Mohamed appealed to .the Sessions Judge of that district, who 

ordered an enquiry and found that the assault had 
been committed in Maldah, and thereupon released 
the accused as the Magistrate of Pumeah had no 
jurisdiction:—Held, that the Judge had no juris¬ 
diction under section 70, Criminal Procedure Code (Act X of 1872), to make 
such an order, the accused not having been prejudiced in his defence ; and 
further, that he ought not to have ordered the enquiry as to the place where 
the assault was committed, that question having no bearing on the guilt 
or innocence of the accused,—section 282, Criminal Procedure Code. 

■ w* 

Act X of 1872, section 297 allows of interference, on the part of the 
Khajah Noorul High Court in any case where there has been a 
Hossein alias Khaiah 1,lfltorial ( ‘ rror in a 3 udiciil1 proceeding and not merely 
WahLd Jan V Tot, (** did the olJ Code, XXV of 1861, section 404) 

0 . ' where there has been an error on a point of law in 

nerre. 24 S. W. R. Or. the deuisiou of a Cils0 . 

R. 26. 

Omission to take very material evidence preferred by the accused, was 

Huri Pershad, peti- held to have prejudiced him, and to afford ffround 
a- . OA „ for the High Court s mterterence under the Code of 

_ \ J Criminal Procedure (Act X of 1872), section 297. 

l»r. K. oJ. Where the Appellate Court did not fix a reasonable 

time for the appearance of the appellant or his Counsel as required by sec¬ 
tion 278, the error was held to invalidate its proceedings. A decision given 
on evidence which was in some parts discrepant, and about the credibility 
of which there might be considerable question, would not, even if the High 
Court thought the evidence dbuhtful, he a material error in a judicial pro¬ 
ceeding within the meaning of Act X of 1872, section 297. 

If upon a, notice being served on a party under Act III (B.C.) of 1864, 
ftnneelristien an« action 78, he does not choose to clear away the 
. ^ .... J O/io jungle referred to, it is open to the Magistrate, as 
sain, petitioner, b. Commissioner of the Municipality, either to clear 
W. R. Cr. R. 79. ihe jungle at the expense of the party in possession, 

or to proceed under section 07 and inflict a fine. 

Where a Deputy Commissioner’s order requires, under Act X of 1872, 
Reg v Sham S0f- ^ 011 ; h>, the sanction of the Sessions Judge, the 

— T*_- Ckfr Cl 

appeal from it until so sanctioned. 


s. t3S. 
Act x, 

188 V. 


S. 84, 
Act X_ 
1882. 


entertain an 


8.S. 18 2. 
183, Act 
X., 1882. 


_ , _ _ High Court has no jurisdiction to 

Soonder Dass, 25 S. 

W. R. Or. R. 18. 

A box containing money having been missed during a halt at Sumbhoo- 
tj - _ AhOnl Ali gunge, from a boat which was on the way to Cliitta- 

. ’ __ _ gong, and a question having been raised where the 

otners, 40 o. W. c i lin .g (! n f theft which was based on the loss should 
R. Cr. R. 45. be tried at Tipperah or Chittagong: Held, that the 

journey was not broken by the halt, and that, under section 67, Criminal, 
Procedure Code (Act X of 1872), the case could be tried at Chittagong. 
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Where a Magistrate had adjourned an enquiry for a cause not con- 
Mathuranath Ohuc- templated by section 224 of the Criminal Procedure 
kerbutty in re 9 B ^ 0< ^ e (Act XXV of 1861), the High Court, in exer- 
I P orI . a a cise of the power of superintendence, conferred by 

WDADPti' section 15 of 24 and 25 Viet. C. 104, set aside the 

w. it. \jT. It. oo. order of remand. 

Where tjje prisoner was charged with having, at Calcutta, abetted the 


Reg. y. Amir Khan 
ft others, 9 B. L. R. 
36;AO. 17S.W. R. 
Or. R. 15. 


waging of war against the Queen, and was tried at 
the Sessions Court of Patna, it was held that the 
Court of Sessions, Patna, had jurisdiction to ti-y him, 
because he was a member of a conspiracy, other 
members of which had done acts within the district 
of Patna in pursuance of the original concerted plan, and with reference 
to the common object. The Court of Patna had jurisdiction also, because 
the prisoner had sent money from Calcutta to Patna by hundis, and, until 
that money reached its destination the sending continued on the part of the 
prisoner. 

The High Court has jurisdiction, having regard to sections 297 and 64 
of the Code of Criminal Procedure (Act X of 1872) 
m f° take cognizance of, and revise the proceedings of 

V. The Magistrate OI a Magistrate while they are in an interlocutory state 
Purneah, 11 B. L. R. 0 f pending investigation, and may suspend such 
App. 8; S. 0.20 S. W. proceedings without having the record before it; it 
R. Or. R. 23. may also in such a case order bail to be taken from 

the person accused. 

A British-born European soldier in a regiment stationed at Hazaribagh 
V Jackson was comm iHed by the Deputy Commissioner of that 
* p' „ J place to the High Couriftm a charge of the murder 
yX ~" _1 ‘ ’ ' of a comrade. Upon an application to have the 

a. W. It. Ur. a 2U. commitment quashed and the prisoner handed over 
to the Military authorities in accordance with Regulation XX of 1825, it 
was held that the provisions of Regulation XX of 1825, as to the course 
to be taken in dealing with European Bi*itish subjects who have committed 
offences were rescinded in Hazaribagh by Regulation XIII of 1833, Sec¬ 
tion 3, as being rules for the administration of criminal justice within the 
meaning of that section. Assuming the Regulation was in force, Held, 
that, 4 Geo. TV, C. 81 and Regulation XX of 1825, though they gave juris¬ 
diction to the Military authorities in certain cases, did not wholly exclude 
the jurisdiction of the civil as opposed to the Military Courts, and that 
in as much as the proceedings before the Deputy Commissioner had been 
taken at the request of the Military authorities and assented to by them, 
such proceedings were not void, and the commitment was valid. 

Where an offence was alleged to have been committed during a journey 


Reg. y. Piran alias 
Gtwzai alias Kurree- 
milli, 13 B. L. R. App. 
4;A0.21 8. W. R. 
jCr. R. 66. 


from Bombay to Calcutta, and was in fact committed 
between Bombay and Allahabad, at which latter 
place the complainant and the person by whom the 
offence was alleged to have been committed separat¬ 
ed and proceeded to Calcutta by different trains,— 
Held, that the Magistrate of Howrah had no juris- 


S. Mi, 
Act X., 
1 B* 8 . 


S. S. 43*^ 
626. Act 

x.. im. 


8 . if*a; 
MX, 

un. 


66 
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xxmu. 

Act X., 

wua. 


diction to try tlie charge. Tt) bring the matter within his jurisdiction, the? 
journey should have been continuous from one terminus to the other without 
any interruption by either party. 

, An European British subject in the Mofussil was convicted by a Ma- 
n M ha gistrate under the provisions of Chapter VII of Act 
■ott» mcu ij c n X of 1872 (Criminal Procedure Code). He appealed 
d . L. K. 10b x. o. o. O. |j ie 0 O xn*t on the ground (inter alia) that 

22 S. W. R. Cr. R. 54. the Magistrate had no jurisdiction to try the case, 
in as much as the Governor-General in Council had not the power under 24 
and 25 Viet. C. 07 to subject au European British subject to any jurisdic¬ 
tion other than that of the High Court, and therefore the provisions of Act 
X of 1872 under which the prisoner had been tried were ultra vires and 
illegal. Held, that Ihe jurisdiction of the High Court as given by the Let¬ 
ters Patent, is subject to the legislative powers of the Governor-General in 
Council, and therefore the Magistrate had jurisdiction to try the case. 


E.S, 4Sfi, 
4S9, Ant 
X, 188 *. 


Per Makkuy, J. 

Juggut Chunder 
Chuckerbutty in re, 
2 I. L. R. Calc. 110. 


S. >. 260, 
* 40, 
Act X., 
1882 , 


Sections 20 1 and 207, Act X of 1872 (Criminal Pro¬ 
cedure Code) do not debar the High Court from in¬ 
terfering where in cases requiring the exercise of dis¬ 
cretion, it appears upon the face of the proceedings 
that, the Magistrate has exercised no discretion at 
all or has exercised his discretion in a manner wholly unreasonable. 

/’ , Mttti:k, J.:—Under section 207, the lligli Court lias the power of 
interfering with judgments, sentences, or orders of Courts subordinate to it, 
if there lias been ■ etterial error in any judicial proceeding of such Courts, 
meaning thereby any error appearing on the face of a judicial proceeding 
resulting in an unjust order. 

The petitioner had been convicted by Mr. Camegy, the Assistant Com- 
Pursoorarn Borooah missioner of Kamroop, in the exercise of a summary 

• __ c\ t t u r n i« jurisdiction, under section 222 of A'ct X of 1872 

’ . . w „ (Criminal Procedure Code). This officer was, in the 

117 , S. C. 25 a. W. it. year 1 n 72 in charge of the Joreluiut Division in the 

Cr. R. 52. district of Scehsaugor, “ with ilrst-class powers and 

powers under section 222 ” of tin? Act. In 1871- he proceeded on furlough 
to England, and, on his return in 1875, was posted to the district of Kain- 
rooj», and invested with the powers of a Magistrate of the first, class. 

Held, that sect ion 5(5 of Act X of 1872 did not apply, and that Mr. 
Carnegy had no summary jurisdiction m Kamroop. 

Per Mautcby, J. : —On the ground that, by the terms in which the Go¬ 
vernment had conferred that jurisdiction on Mr. Carnegy, it had in effect 
“ directed ” within the meaning of section 5(5 of Act X of 1872, that he 
should not exercise that jurisdiction anywhere but in Seebsaugor. 

Per Mtttek, J.:—On the ground, that the office to which Mr. Carnegy 
was appointed in Kamroop was not equal to or higher than that which he 
had held in Seebsaugor. 

Quwre per Markby, J.:—Whether the posting of Mr. Carnegy to 
Kamroop, after his return from furlough, was a transfer from Seebsaugor 
within the meaning of section 56 of Act X of 1872. 
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By Act XXII of 1869, certain districts were removed from tlie juris- 
Em press V. Burah diction of the High Court, and by section 5 the ad- 
I? Book Singh 3 I L ministration of civil and criminal justice was vested 
P - . p p. «’ p in such officers as the Lieutenant-Governor of Bengal 
ti. oa C. od . . • s i 10u lfi appoint. By section 9, the Lientenant-Gover- 

1 C. L. R. F. B. 161. nor WflfJ empowered to extend all or any of the 
provisions of the Act to the Cossyah and Jyntecah hills. By a notification 
in the Calcutta Gazette of 4th October 1871, the Lieutenant-Governor 
extended the provisions of the Act to the Cossyah and Jyntecah hills, and 
directed that the Commissioner of Assam should exorcise the powers of the 
High Court in the civil and criminal cases triable in the Courts of that district. 
The two prisoners were tried for murder in April 1870, and were on con¬ 
viction sentenced by the Chief Commissioner of Assam to transportation for 
life. On appeal by the prisoners to the High Court, held by the majority 
of a Full Bench (Garth, C. J., Maopheiison and Pontieex, JJ. dissent!mi) 
that the High Court had jurisdiction to entertain the appeal, and such 
jurisdiction was not taken away by Act XXII of 1809. 

Per Curiam.: —The Governor-General in Council had power by legisla¬ 
tion to remove the districts from the jurisdiction of the High Court. 

Per Jackson, Ainslie, and Maukby, JJ. (Kemp, J. concurring). 
The Governor-General in Council had no power to delegate liis legislative 
functions to the Lieutenant-Governor of Bengal in the way lie ha 1 done in 
Act XXII of 1869. The power of delegation cannot be considmvd as va¬ 
lidated by any long course of practice, nor ns sanctioned by the tacit re¬ 
cognition of Parliament: Act XXIT of 1869 is therefore so far invalid. 

Per Maopitukson, J. (Pontipex, J. concurring) :—Such delegation is 
nowhere expressly prohibited, and does not bring the .'vet under any of the 
restrictive provisions of the Indian Councils Act. 

Per Gakth, C. J. and Mv< ptteusox, J. (Pontieex, J. concurring) :—The 
power of delegation now questioned had been exercised in many eases for a 
series of years previous to the passing of the Indian Councils Act, and that 
Act (the framers of which must have been cogni/, mb of such course of 
practice) must be taken as impliedly approving of, and sanctioning sucli 
practice, which it would otherwise have declared illegal. * 

Per Gakth, C. J., Jackson, Mvhkuy and Ainsuk. JJ. (Kemp. J. con¬ 
curring) :—The High Court has power to question the validity of the legis¬ 
lative Acts of the Governor-General in Council. 

Per Macimikrson, J. (Poktikex, J. concurring):—The ILigli Court has 
no such power if satisfied that the Act is not within the prohibition of the 
Indian Councils Act. 

Held, per Ainsiue and McDoxeix, JJ. that, the High Court, in the 


exorcise of its powers of extraordinary jurisdiction 
cannot, in criminal matters, interfere, unless all 
other remedies provided by law have been previously 
exhausted. Therefore where parties which had been 
convicted of riot by a Magistrate, and who haring a 
right of appeal to the Sessions Court instead of doing so, moved the High 
Court under Clause 15 of the Charter, the Court would not interfere until 
that remedy had been resorted to. 


Empress v. Raj coo- 
mar Sing & another, 
31. L. R. Calc. 573; 
S. 0. 2 0. L. R. 62. 
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Aoo X, 

lMat. 


6.M* 
Act ^ 
1*81- 


A Bench of Magistrates has no power to deal with cases coming under 

Sufferuddin v Ibra- se , ction °t the Criminal Procedure Code (Act X 
Wm q t t p « , of 1872). A Bench may be empowered under sec- 
„ ’ g ' ”J ”■ tion 50 of the Code “ to try such cases or such class of 

oco ’ "■ cases only and within such limits as the Government 

Z6 * # _ may direct.” The definition of the term “ trial ” 

shows that it refers to trials for offences, and these do not come within the 
miscellaneous matters mentioned in section 530. 

By the terms of the Act 24 and 25 Yict. C. 104, the exercise of juris- 
Empress v. Burah fiction in any part of Her Majesty’s Indian Terri- 
4 I L E Calc P C* ^ or * es by the High Courts was meant to be subject 
*72 * to, and not exclusive of, the general legislative power - 

°f the Governor-General in Council. 

An exercise of legislative authority by the Governor-General in Council, 
whereby any place or territory is removed from the jurisdiction of the High 
Courts, is one expressly contemplated by the Statute 24 and 25 Viet. C. 
104, and by the Letters Patent issued under that Statute. 

By the 9tli section of Act XX11 of 1869, passed by the Governor- 
General of India, in Council; the Lieutenant-Governor of Bengal was em¬ 
powered, from time to time, to extend mu tails mutandis, to the Jaintia, 
Naga.. and Khasi Hills, the provisions contained in other sections of the 
Act, whereby the administration of civil and criminal justice within the 
district, called the Caro hills was, from a date to be fixed by the said Lieute¬ 
nant- 1 . iovernor, to be withdrawn from the jurisdiction of the Courts of 
Civil and Criminal Judicature constituted by the Regulations of the Bengal 
Code and the Acts of the Legislature of British India, and to be vested in 
such officers as the Lieutenant-Governor might appoint. Held, by a ma¬ 
jority of the Calcutta High Court that as the Indian Legislature was to be 
regarded as on agent or delegate, acting under a mandate from the Imperial 
Parliament, which must in all cases be executed directly by itself, the above 
provisions purporting to authorize the Lieutenant-Governor of Bengal to 
extend Act XXII of 1869 to the Jaintia, Naga, and Khasi hills, since they 
involved ft delegation of legislative power, were void and of no effect. 

Held.by the Judicial Committee of the Privy Council, that the decision 
of the majority of the High Court was erroneous and rested on a mistaken 
view of the powers of the Indian Legislature. That Legislature has powers 
expressly limited by the Act of the Parliament which created it, but has, 
when acting within those limits, plenary powers of legislation as large and 
of the same nature as those of Parliament itself. 

When plenary powers of legislation exist as to particular subjects, 
whether in an Imperial or Provincial Legislature, they may be well exer¬ 
cised either absolutely or conditionally. Legislation conditional on the 
use of particular powers, or on the exercise of a limited discretion, entrusted 
by the Legislature to peisons in whom it places confidence, is not uncom¬ 
mon, and, in many circumstances, may be highly convenient. 

The special Court of British Burma has power to entertain an appeal 
Empress v. Tsit ^ rom a sentence of degth or other sentence passed . 
One 4. t T p rtai* % the Judicial Commissioner, in a case transferred :. 
gg 7 * * by him to his own Court from that of the Sessions 

Judge, under the powers conferred by section 64 of 
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ike Code of Criminal Procedure (Act X of 18!72) and section 35 of Act 
XVII of 1875. (The Burma Courts Apt)> the hearing subsequent to the 
transfer being an exercise of original jurisdiction on the part of the Judicial 
Commissioner. 


Section 101 of the Mutiny Act does not deprive the civil (as opposed 
Pwmroaa v Mamrim to Military) Courts of jurisdiction over British soldiers 
. * _ 1 . ' committing offences within the territorial limits of 

51. L. R. UWC. 1^4, those Courts, nor render the exercise of their juris- 
S. C. 4 0. L. R. 432. diction dependent upon the sanction of the Corn- 
man der-in-Chief. The section is merely permissive of a Military trial being 
held. 


An Assistant Magistrate convicted an accused on the 12th August, and 
n . . . by an order of even date, such Magistrate was in- 

Ununaro ^ vested with power to act as a Magistrate of the 1st 

V. Mohame d Eshak, although the fact, that lie had been so invested 

6 I. L. R. Calc. 476. with full powers, was not communicated to him until 
the 23rd idem. The accused appealed to the District Magistrate and was 
acquitted. On motion made to the High Court to set aside the acquittal, 
on the ground that, after the date of the order of the Lieutenant-Governor 
investing the Assistant Magistrate with further powers, no appeal lay to the 
District Magistrate, held, that even supposing the Lieutenant-Governor’s 
order conferred first-class powers upon the Assistant Magistrate from the 
moment it was made, it must be shown before the District Magistrate’s 
decision could be set aside, that the order of the Lieutenant-Governor was 
signed before the conviction. 

Quaere :—Whether an order investing a Magistrate with 1st Class 
powers, is of any force, or amounts to an authority to exercise such powers, 
until the order has been officially communicated to the Magistrate. 


Where an executive officer makes an order or issues a notification under 
. the provisions of the Code of Criminal Procedure, 
Empress V. Surjana- . g no ^. y^liin the province of judicial authority to 
rain Dass & others, question the propriety or legality of s^ch order or 
6 I. L. R. Oalc. 88. notification until an attempt is made to enforce the 
exaction of a penalty against a person committing a breach of such order 
or notification. It then becomes the duty of the judicial authority to con¬ 
sider whether the order is properly made or not. 


A British subject residing in Midnapore, in Bengal, was charged be- 

_ __ , fore the Maharajah of Mohurblmnj with having 

Hursee Mahapatro v. ..... ... '*■« <* ' • ■ *. ■ 


Dinobundo Fatro, 7 
I. L. R. Oalc. 523 ; S. 
G. 9 C. L. R. 93. 


i.v/x v> - .» .J - - CS 

committed the offence of defamation in Molmrbhunj 
in the Tributary Mehals. On an application made 
by the accused to the Magistrate of Midnapore, ob- 
v. a v. «. «. ««« jecting to be tried by the Raja of Moliurbhnnj, the 

Commissioner of Cuttack, who was also Superintendent of the Tributary 
Mehals directed that the case should be transferred to Midnapore and tri$d 
by the Magistrate of that district who had the power of an Assistant Su¬ 
perintendent of the Tributary Mehals. The accused, while being tried, 
moved the High Court to set aside the proceedings at Midnapore, on the 
ground that the offence not having been committed within the district, the 
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Magistrate was acting without juiisdicliuil. field, that the proceedings 
were without jurisdiction. 

Per Cunningham, J.: — The Tributary Mehals are now, as they were in 
1874, a portion of British India, which the Government of India has been 
pleased to exempt from the ordinary law and jurisdiction of the Courts, and 
to govern by means of special officials and enactments. Whatever may be 
the powers of Government as to Mohurblmuj, those powers do not extend 
to empowering the legally constituted tribunals of a British district to 
follow in that district, and in the case of residents in it, any procedure, and 
to exercise any other jurisdiction than that created by the law. 

Per Pm nset*, J.:—The Territory of Mohurbliunj is a part of British 
India, but at present not subject to any laws not specially extended to it. 
The Tributary Mehals being British India, and being excluded from the 
operation of all the laws in force in British India, unless expressly extended 
to them, the orders of Government conferring powers on particular officers 
over criminal offences committed within those mehals are ultra vires. 


The prisoners, residents of the District of Singhblmm, a district in 


Empress v. Keshub 
Mohajan & others & 
Empress v. Udit Pra¬ 
sad, 8 I. L. E. Calc. 
985. 


British India, were convicted, under section 331 of 
the Penal Code, at Singlibhmn, of an offence com¬ 
mitted in .Mohurbliunj. 

Per Garth, C. J., Pontifex and Morris, JJ.:— 
The territory of Mohurbliunj is not within the 
limits of British India ; but under tlic provisions of 
section '•'* of Act XXI of 1870, a comiction in British India for an offence 
coin nutted without the limits of British India, is good. 

Per Mitter, J. :—Mohurbliunj is within the limits of British India,; 
but seeing that the Tributary mehals constitute a “ district ” within the 
meaning of the Criminal Procedure Code, (Act X of 1872) and that the 
Superintendent of these mehals has been vested with the powers of a Sessions 
Judge under an order of the Government of India, a conviction under the 
Penal Code (having regard to the provisions of section 70 of the Criminal 
Procedure Code) ought not to be set aside. 

Per Prinskf, J.:—Mohurbliunj is within the limits of British India; 
but the Acts which extend to British India do not extend to Mohurbliunj. 
The territory have been expressly placed beyond the ordinary legislation, 
the law in force in British India cannot come into operation there until this 
exemption has been removed. 

A Magistrate should not split up an offence for the purpose of giving 
1‘ctx! Abdool Kadir & himself jurisdiction. If he does so, and the offence 
v nn T is not triable summarily, the proceedings are void, 
oiners m re, a u. i* linflor sect ion :]* G f the Code of Criminal' Procedure 

(Act X of 1872). 


On the 22nd of May 1878, a Deputy Magistrate, invested with 3rd 
fax’. Mussamut Surffee in ^uss powers only, sentenced an accused person to 
1884 q r T v o«i 8 months’ imprisonment under section 417 of the 

’ • • • • Penal Code, thus exercising 2nd Class powers. On 

appeal the Magistrate, on the 18th June, annulled the sentence and direct¬ 
ed a now trial, under section 284 of the Code of Criminal Procedure (Act X 



JURISDICTION. 


619 


of 1872). On the 26th June the Government issued a notification, investing 
the Deputy Magistrate with 2nd Class powers, to take effect from the 25th 
March to the 31st May 1878. Held, that the notification did not render 
the Magistrate’s order illegal, as the Deputy Magistrate had no jurisdiction 
to exercise 2nd Class powers on the 22nd May. 

Section 471, Act X of 1872, does not deprive the Court, which possesses 
Eeg V Gur Baksil & ^he power of trying an offence mentioned in sections 

others, 1 1. L. All. 

193. 


4G7, 468, and 469, of the power of trying it when 
committed before itself. 


Held, (Stuart, C. J. dissenting) that a native Indian subject of Her 

Emnressv Sarmukh Majesty, being a soldier in Her Majesty’s Indian 
Cimpress V. oa mu Army, who cominified a murder m Cyprus while on 

Singh, 2 I. L. ft. All. service in such army, and who was accused of such 
218. offence at Agra, might, under section 9 of Act XT of 

1872, be dealt with in respect of such offence by the Criminal Courts at 
Agra, Cyprus being a “ Native State,” in reference to native Indian subjects 
of Her Majesty, within the meaning of that Act. 

Per Stuart, C. J.:—The power of the Govemdr-General of India in 
Council to make laws for the trial and punishment in British India of 
offences committed by British Indian subjects in British territories other 
than British India discussed. A Division Court of the High Court ordered 
the Magistrate who had refused to inquire into a charge of murder on flie 
ground that he had no jurisdiction, to inquire info such charge, consider¬ 
ing that the Magistrate had jurisdiction to make such inquiry. The Ma¬ 
gistrate inquired into the charge and committed Jie accused person for 
trial. The Court of Session convicted the accused person on the charge 
and sentenced him to death. The proceedings of the Court of Session 
having been referred to the High Court for confirmation of flic sentence, 
the case came before the Full Court. 

Held, per Stuart, C. J., Spankie, J. and Glufield, J. that, in determin¬ 
ing whether such sentence should he confirmed, the Full Court was not pre¬ 
cluded by the order of the Division Court from considering whether the 
accused person had been convicted by a Court, of competent jurisdiction. 

Mr. M. was appointed by the Local Government, under section 37 of Act 
1 . X ot ' !1 Magistrate of the first, class, under the 

" P * _ designation of Joint-Magistrate, in the district of 

Samp & others, o I. jyicerut. Jie was subsequently appointed to olfieiate 
L. R. All. 563. as Magistrate of the district of Meerut during the 

absence of Mr. F. or until further orders. While so officiating, he was 
appointed by a Government Notification, dated the 10th July 1880, to officiate 
as Magistrate and Collector of Gorakhpur “ on being relieved by Mr. F.” 
He was relieved by Mr. F. in the forenoon of the 23yd July 1880; and in 
the afternoon of that day, under the verbal order of Mr. F. he proceeded 
to complete a criminal case which he had commenced to try while officiating 
as Magistrate of the district of Meerut. All the evidence in this case had 
been recorded, and it only remained to pass judgment. Mr. M. accordingly 
passed judgment in this case, and sentenced the accused persons to various 


See now 
fc>.487, 
Act X., 
1882. 
it Snip, 
v. Kash¬ 
miri lall 
ante p. 
120 . 
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terms of imprisonment. Held, (Spanktf,, J. dissenting) that Mr. M. retain¬ 
ed his jurisdiction in the district of'Meerut so long as he stood appointed 
by the Government to that district and no longer, and the effect of the 
order of the 10th July 1880, was to transfer him from the moment he was 
relieved by Mr. F. of the office of Magistrate of that district, and from that 
moment he no longer stood appointed to that district and could exer¬ 
cise no jurisdiction therein as a Magistrate of the first class; and that 
therefore the convictions of such accused persons had been properly quashed 
on the ground that Mr. M. had no jurisdiction. 

The High Court as a Court of reference can only deal with cases in 
Reg V Arria n & which a sentence of death has been passed. 

Nund Kishore, 5 N. 

W. P. Rep. All. 130. 


Singh & others, 3 N. 
W. P. Rep. All. 317. 


A Magistrate not being the Magistrate of the District, nor in charge 
Reff v Oomrao o1 ^ a division the district, is not competent to issue 
‘ warrants for the arrest of persons against whom no 

complaint has been preferred to him, nor any charge 
made by the police. 

Madras Act III of 1805 declared every Magistrate in the Madras Pre- 
* at* n sidency authorized to take cognizance of every 

P TVI * offence committed against any special or local law 

I. L. R. Mad. 161. then in force in the said Presidency, notwithstand¬ 
ing any provision to the contrary in any Act or Regulation then existing, and 
also of any offence against any special or local law which might thereafter 
be passed unless such law should make the offences to which it might refer 
punishable by some other authorities therein specially mentioned. The effect 
of this Act was to remove the restrictions imposed by special or local laws 
theretofore passed, and to enable Magistrates within the limits of their ordi¬ 
nary powers to deal with offences punishable under any such special or local 
law notwithstanding the special or local law indicated a particular tribunal 
as alone competent to try such offences, and to confer npon them jurisdic¬ 
tion also in the case of any special or local laws that might be passed after 
the enactment of Act III of 1805, unless jurisdiction was in any such later 
law specially conferred upon some other authority. Section 8 of the sub¬ 
sequent enactment, Act X of 1872 (The Criminal Procedure Code), limited 
the jurisdiction of Sub-Magistrates over offences punishable under special 
and local laws, a third-class Magistrate’s jurisdiction being restricted to the 
trial of offences punishable under such laws with less than one year’s im¬ 
prisonment, while a second-class Magistrate’s jurisdiction was similarly 
restricted to the trial of offences punishable with less than three years’ im¬ 
prisonment. Act XYI of 1874, while repealing Act III of 1865, left un¬ 
affected the jurisdiction of the Sub-Magistrate under that Act so far as it 
still remained in existence as limited by the provisions of section 8 of Act 
X of 1872 (Criminal Procedure Code). 

A village Magistrate has authority to issue a summons to persons. 
P Pi k 11a ^hin, but not without, the local area of his juris- 

Reg. v. rUKeua (iidi on whose attendance may be required in cases 
Knshnama & others w hich he is empowered to try. 

6 I. L. R. Mad. 230. 
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The High Court at Bombay has jurisdiction to try a prisoner accused 
Emnrpaa v rinoaoii having committed murder at Zanzibar, and sent 
Gulam Husein 3 1 British Consul at Zanzibar for trial to Bom- 

L. R. Bom. 334 baj ‘ 


A Native Indian subject of Her Majesty committed an offence, (viz., 
Empress v. Magan- gf? “ a dweUing-house) in the territory of a Native 
i i at t tj n. m State in alhance with Her Majesty, and was dis- 

iai, o X. Xi. Xt. nom. covered in the territory of another Native State in 

alliance with Her Majesty, and from there brought 
down or came of his own accord to Ahmedabad. A certificate was granted 
by the Political Agent that the offence ought, in his opinion, to be inquired 
into in British India. At Ahmedabad a preliminary inquiry was held by 
a Magistrate, who committed the accused for trial by the Court of Session. 
Held, that the Session Court at Ahmedabad was competent to try the offence 
committed in foreign territory as if it had been committed in the Ahmeda¬ 
bad District under section 9 of the Foreign Jurisdiction and Extradition 
Act, XXI of 1879, for when the accused was brought from foreign territory 
to Ahmedabad he was “ found ” at a place in British India within the 
meaning of the section. The expression “ was found ” used in this section 
must be taken to mean not where a person is discovered, but where he is 
actually present. 

* 

The drunkenness of a guard or uuderguard in charge of a railway-train 


v. wuucs, ± xuau.ncp. n0 jurisdiction to try a prisoner charged with such an 
193. offence where lie was removed from his post at a 

place outside the local limits, although the train thereupon proceeded with 
him to Madras. 

The defendant, a European British subject, was charged with having 
n w • o committed throe offences at Bangalore punishable 

O K AAA ’ Ullder the Pe,iil1 Co<l °- 1IeU1 ’ tUut tlle Wl S h C ° Urt 

* J»aa, xtep. 444. } ia s the same criminal jurisdiction which the late 
Supreme Court had, and that, Bangalore being within the territories of the 
Maharajah of Mysore, a Native Prince in alliance with the Government of 
Madras, the defendant was subject to the jurisdiction of the High Court in 
respect of criminal offences committed in the territory of Mysore. 

The Sessions Court has jurisdiction to hear appeals from the sentences 

- n of a justice of the Peace acting under the Merchant 

Evans & 2 others, Seamen , s Aut (No . , of 

prisoners, 2 Mad- 
Rep. 473. 

The only acts or omissions over which a Magistrate has jurisdiction 

Proceedings of 23rd un8 ? r Ac ‘ 1 ot 1858 are those specified in the 1st 
__ __ , section. Cases under section o ot the Act are not 

*: ov * * Mad. eognizablc by a Magistrate. 

auIi 21, 


< 
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An objection was taken before the Session Judge in ilie hearing of all 
Proceeding's of 27th a PP ea l that, -the Head Assistant Magistrate had no 
in* r iq« 71 c iM j jurisdiction to try the case, he having a distinct 
nov. lo/l, o |maa. j oea j jurisdiction which did not include the town 
Rep. Rul. 43. where the offence was committed. It appeared that 

the Head Assistant Magistrate had received general instructions from the 
Magistrate of the district, as a temporary arrangement, to take up criminal 
cases arising within the limits of the said town, which was not within his 
division. Held, upon these facts, that the Head Assistant Magistrate had 
no jurisdiction. 


When the evidence upon which a prisoner is convicted by a subordi- 

Proceedings of 1st , !*?' le 1 tribmui1 an °J e ° nce withil } its Jurisdiction 
nffo, iQ 7 o 17 |ur j discloses an offence oi a graver character without 
ay lb fa, f aa. p| ie jurisdiction of that tribunal, the High Court 

Rep. Rul. 5. may quash the conviction and sentence for the 

minor offence and direct a trial before a tribunal having jurisdiction for the 
graver. Whether it will do so, or not, is a question not of law, but of 
expediency on the facts of the particular case. 

The jurisdiction conferred on Magistrates in the Madras Presidency 

Prncpedino-s of 4th ^y Mn,lras Act 111 of is uot ousted by the 

t 1070 “h n/r j Schedule to the Code of Criminal Procedure (Act 
June, l maa. xxv of 1801) as aiueiK]e j by Act y in of i860. 

Rep. Rul. 6. J 


The repealing c e«-tion of Act XYITT of 1SG2 does not affect the power 

Reff v Mir Salieb 11 ^ n ^ ort *' nil ^ e Magistrate under section 13 of 
__ 0 Act 111 of 1857. 

Kassamia & another, 

1 Bom. Rep. 100. 


The consent of the Governor-General in Council, required by section 
Peer w Rarnn hin ^ °f Act XXIX of 1845 to the appointment of a 
_ f' 1 * Tl D Joint Judge, must be given before the appointment 
Uopal, 1 Mom. Kep. - s m . u | e> The doctrine of subsequent ratilication 
10 * • does not apply in a criminal ease. 

Held, that there was nothing in the manner in which the district of 
— North Caimra was detached from the Madras Presi- 

• n r« " dency and annexed to the Presidency of Bombay, to 

svami, 2 Bom. Rep. parent the Code of Criminal Procedure, (Act XXV 
106. of 1801) from operating therein, as if it had always 

formed a part of the Presidency of Bombay or to deprive a convict found 
guilty by the Session Judge of tiie district, on the 18th of September 1862, 
of the right of appeal, which he then would have had to the High Court, 
by virtue of section 408 of the Criminal Procedure Code, and of 24 and 25 
Viet. C. 104 and the Letters Patent (of 1862) clause 26. 

The power given by 10 and 17 Viet. C. 95 to alter the distribution of 
territories among the Presidencies, was vested by 21 and 22 Viet. C. 106 in 
the Secretary o£ State for India, by whose order of the 28th of February 
1862, North Canara was annexed the new arrangement of territory to take 
effect from such date as the Governor-General in India in Council, should, 
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by proclamation, appoint for the purposes of the India Councils Act, 1861 • 

which Act has reference solely to the constitution and functions of the 
Legislative Councils, and does not purport to affect in any way the exercise of 
the general powers of Government, or the administration of justice and the 
jurisdiction and authority of the Courts of Justice :—the annexation for 
these purposes being made by the Secretary of State and not being qualified 
or controlled by the proviso in section 47 of 24 and 25 Viet. C. 07, which 
cannot be construed as a substantive enactment, or as qualifying or restrain¬ 
ing the power vested in the Secretary of State. 

Meaning of the term “ Sudder Court ” as defined by Act VIII of 1842 
and by section 19 of the Criminal Procedure Code. 

Giving an appeal to the High Court, under the Criminal Procedure 
Code, is not subjecting a district to the .Regulations, within the meaning of 
Regulation II of 1827. Section 10, cl. 2, Bombay, Act, III of 1800 observed 
upon. Analogous cases of ceded or conquered territory in America. 

Held, that a Subordinate Magistrate has no jurisdiction to impose a 
Re?. V. Malharji bin penalty for brwu* of » rule made by Town Couimis- 

Nauloji, 3 Bom. Rep. slouers undei ' Aot XXV1 ot lbo °- sootlon d> «• 

Crown Cases, 36. 


Reg. 


Held, that a Magistrate F. P. alone has jurisdiction to convict of an 
v Kasamii va- °^°. nce under section 18 of Act XIX of 1888 (Re- 

lad Himinji Mhas- 
kar, 5 Bom. Rep. 

Crown Cases, 6. 


The Managing Committee of Municipal Commissioners appointed un- 
Reg. V Mavji Dayal ; der Act XXVI of 1850 have no power to try and 


Reg. v. Kalidas Ke- 
val, 5 Bom. Rep. 
Crown Cases, 10. 


convict persons for alleged breaches of rules made in 
pursuance of that Act. The power to inflict fines 
for such offences is by section 10 vested in the Ma¬ 
gistrate. 

Held, that it was beyond the power of a Collector to issue an order pro- 

Reg. v. Vithal Lak- *>"' n-ceniiig of transit duties for the Hoi- 

, 8 _ „ lcar s Government m British Territory. 

shuman, 5 Bom. Rep. J 

Crown Cases, 13. 

The word “ Magistrate ” in section (52 of Act XXII of 1855 includes a. 
t> d „ _ m. iri Subordinate Magistrate : such Magistrate lias, there- 
e ■n’ V ‘ V, ® « ’ fore, power to try the master of a. vessel for an 

8 Bom. Rep. Crown O jj; cnco committed against section 4(3 of that Act. 

Cases, 14. 


The order of a Session Judge to quash proceedings held before a Ma- 
... .. gist rate F. P. annulled as having been made with- 

MBg. V. GODinda Din ou t jurisdiction. Comments by a Magistrate F. P. 
Babaji, 5 Bom. Rep. on the proceedings of the Session Court, disap- 

Crown Cases, 15. proved of. 
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r 


S.S.43C. 
438, Act 
X..1882. 


Where the Session Judge on appeal reversed a conviction passed by a 
Reg. v. Gopal Lak- Magistrate F. P. of an offence^ under section J.82 of 

shuman 


n the Penal Code (which the Magistrate F. P. was 

Babaji 6 Bom Rep com P e ^ en ^ W)j an< ^ directed the Magistrate F. P. 


to institute proceedings against the accused tinder 
Crown Cases, 25. section 211, considering that, on the complaint 
which had been made to him, the Magistrate F. P. was bound to institute 
proceedings under the latter section:—The High Court reversed that part 
of the order of the Session Judge which directed the Magistrate F. P. to 
institute proceedings, as the case did not fall within section 485 of the 
Criminal Procedure Code (Act XXV of 1861), and there was no provision of 
law giving the Judge jurisdiction to make such an order. 

v 

A Magistrate being also a Justice of the Peace has no jurisdiction to 
Reg. t. Dixon, 6 Bom. $7 1 British born subject under the Penal Code. 
_ „ - Hxs jurisdiction m the trial ot such subjects is go- 

itep. wown Oases, y 0rne( j a ud limited by 58 Geo. Ill, C. 155, section 

105 and Act YII of 1853, neither of which gives him 
power to award imprisonment in default of payment of a fine. 


s. s. 87 , A Subordinate Magistrate, 2nd Class, who is not specially vested with 

“’i&t Shankar Abaji Ho- P?! ve r s ™ lor 66A ? f .*>!? amended Code of 

.. notitinnnn a Criminal Procedure, has no jurisdiction to try a case 
® ° on the report of a Police Officer, or on a complaint 

Bom. Rep. Crown aircct i y preferred to him. 

Cases, 69. 

Although the old East India Company had power, under the Charters 

Reg. T. Rear, 7 Bom. °‘, P b “ les “ to lnake law ? British-bom 

_ 8 n subjects, yet the power ceased in A. D. 1709, when 

Kep. Orown uases, 6. fts Charters were surrendered to Queen Anne. From 
that date down to the passing of the 3rd and 4tli Win. IY, C. 123, (with 
the exception of a limited power of legislating as regarded the local limits 
of the Presidency Town), no authority expressly granting power to the East 
India Company or the Indian Government to - legislate for British-born 
subjects can be found. 

Se ruble that neither the East India Company nor any Indian Govern¬ 
ment (with the like exception) possessed such power from the year 1709 
till the passing of the 3rd aud 4th Win, IY. 0. 123. With the exception of 
offences made punishable, by the 53rd Geo. Ill, C. 155, S. 105 by Justices 
of the Peace, the Recorder’s Court had by virtue of the 37th Geo. Ill, C. 142, 
S. 10 exclusive criminal jurisdiction over British-born subjects throughout 
the Bombay Presidency ; and the samwxelusive jurisdiction was continued 
to the late Supremo Court and is now exercised by the High Court, with 
the like exception, and some further exceptions introduced by subsequent 
Acts of the Government of India. The Bombay District Police Act (No. 
VII of 1867), passed by the Governor of Bombay in Council for rankin g 
laws and Regulations, is vitro, vires in so far as it confers criminal jurisdic¬ 
tion upon Magistrates in the Mofussil, being also Justices of the Peace, 
over British-born subjects, as it thereby affects the Acts of Parliament 
under which the High Court is constituted, and interferes with the crimi- 
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nal jurisdiction which that Court possesses over British-born subjects in 
the Mofussil, which jurisdiction is exclusive except in so far as it is' limited 
by Stat. 58, Geo. Ill, C. 155, S. 105, and certain subsequent Acts of the 
Government of India. 


A Magistrate F. 

Reg. v. Shivbasapa 
7 Bom. Rep. Crown 
Oases, 73. 

.ft 

His proper course, 


P. is not immediately subordinate to the Session s 
Court, and, therefore, a Session Judge has no con- <36.' m, 
current jurisdiction with the Magistrate of the dis- 
triet, under section 434 of the Code of Criminal 
Procedure (Act XXV of 1801). 

if he thinks that an illegal sentence or order has 
been passed by a Magistrate F. P. is to make a report to the High Court; 
which will then, if it thinks fit, call for the proceedings under section 404. 

By virtue of the last part of the Schedule headed “ offences against 
P__. TYharmflvfl other laws/’ added to the Code of Criminal Proce- 
. ^ ’ dure by Act VIII of 1869, a Subordinate Magistrate, 

vaiaci sangapa, S Second-class, can take cognizance of the offence of a 
Bom. Rep, Crown breach of the Municipal rules promulgated under Act 
Oases, 12. XXVI of 1850. 


Municipal Commissioners appointed under Act XXVI of 1850 have not, 
Reg. y Yenku that Act, conferred upon them, nor are they en- 
« ,1 — J , . . titled to assume, judicial powers with reference to 

Jvnsnna Din breaches of Rules or Bye-laws made by them under 
Pandu, & Tnka- that Act. Reg. v. Kalidas Keval (5 Bom. Rep. 
ram Kedari 8 Bom. Crown Cases, 10) approved and followed. 

Rep. Crown Oases, 39. 

The authority to try offenders against such Rules or Bye-laws is vested 
in the Magistrates of the country, and Subordinate as well as other Magis¬ 
trates have jurisdiction to try such offenders. 

Reg. v. Dhannaya valad Sangapa approved (8 Bom. Rep. Crown Cases, 

12 ). 

Rules made under the above Act which purport to give the Managing 
Committee of such Municipal Commissioners power to try offenders against 
such Rules, or to levy fines upon them, are ultra vires and illegal. 

Rules of the Municipalities of Balsad Surat Malcolm Pet, and Ahmeda- 
bad referred to and commented on. How far a rule partially ultra vires and 
partially mtra vires can be enforced, as U> the latter portion considered. 

A European British subject is liable to be tried in the High Court of 
n rViill ■” q Bombay for an offence against the Indian Penal Code 

*1 g. . » committed in the territories of a Native Prince in 

Bom, Rep. Crown a jii anc0 with Government upon charges framed 
Oases, 92. under the Penal Code. 


A person convicted by the Recorder’s Court of Prince of Wales* Island, 
Paw V Ahnne A Iron o* Singapore, and Malacca, of the crime of burglary 
on o * and sentenced to transportation for ten years, at a 

V Bom. Rep. boo. place to be appointed by the Governor-General of 
India, in Council, was released from the Ratnagiri Jail on a ticket-of-leave 
after having been in confinement for more than eight years. At Kareda he 
committed theft in a dwelling-house before his sentence had expired. 
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Held, that the Full Power Magistrate at Karwar had jurisdiction to try 
the convict for the offence of violation of the condition of remission of 
punishment under section 227, Indian Penal Code. 

The High Court has jurisdiction to enforce by mandamus the right of 

Albert TVTillg Com- P ersons duly elected directors of a joint-stock com¬ 
pany to exercise the functions of directors of such 
company, if such rights are interfered with by the 


pany Ld. in re, 9 Bom. 


Rep. 438. 


company acting through its other directors. 


iSemite, that the Court will not refuse to interfere by mandamus in 
such a case, merely because the office of a director is not a permanent office, 
or because a director can be removed from his office by a special resolution 
of the shareholders, but in a proper case, will restore him to his legal posi¬ 
tion. Meaning of the words “ casual vacancy ” considered. 


ii;f' Act A Magistrate of the third class can try a person accused of a cogniz- 
x., is32, _ - able offence, who has been forwarded to him by an 

Reg. v. Lala 5nam- 0 fg cer j n charge of a police station, under section 
bhu, 10 Bom. Rep. 70. 123 of the Codo of Criminal Procedure (Act X of 

1872). 


Section 111 of the Police A.ct (XIII of 1856) does not give jurisdic- 
lUo+Vio 1 a 1 Pi. tion to the High Court, when a case is brought be- 
** e £' * _ p fore it on certiorari, to enquire whether the Magis- 

tambar, 10 Isom. Hep. ^. ra ^ e ] ias come to a correct conclusion as to the guilt 
102 . or innocence of the prisoner. The object of that 

section is to limit the objections to a conviction to some substantial meri¬ 
torious ground, such as want of jurisdiction or the like, and to prevent a 
conviction from being quashed on a mere error of form or of procedure. 
But the section does not give the High Court any right to interfere on the 
ground that the Magistrate has come to a wrong conclusion on the ques¬ 
tion of the guilt or innocence of the accused pei*son. 

*- Though affidavits may be used to show a want of jurisdiction in 
a Magistrate, even though such affidavits contradict for this purpose 
the findin" of the Magistrate, they cannot be used as affording mate¬ 
rials for reviewing the Magistrate’s decision on the merits. 


S. 423, 
Act X, 
1882. 


Where, on appeal from a conviction, by a Subordinate Magistrate, of 
_ _ an offence triable by him, the Magistrate of the dis- 

.=* Tj trict is of opinion that the evidence in the case 

Ragho, 12 Bom. Rep. establishes a graver offence against the accused not 
234. triable by the Subordinate Magistrate, Held, that the 

Magistrate of the district has no power to annul the conviction aud sentence 
under section 284- of the Code of Criminal Procedure (Act X of 1872) but 
should report the matter for the orders of the High Court. 


A person who is admittedly a subject of the British Government is 

Beg. v. Ahmudool- lia ' ,le , to be ‘" od ‘ bo c ° u * s o^ 8 country for 
ivoawPfVP ao ’ s done by lum, whether wholly within or wholly 
lan, A B. without, or partly within and partly without the Bri- 

60* tish territories in India, provided they amount to an 

offence under the Penal Code. 
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A Magistrate is not prohibited from enquiring into any case of apparent 
P eg v Zemindar * n .i ustice an( l oppression brought before him, even 
Of Golgong, 1 S. W. whe ^ injury complained of is of a civil nature, 

I - p i o “ provided he stops his proceedings directly he ascer- 

tl. Ur. K. 1<S. tains the nature of the claim. 

A Joint-Magistrate vested with full powers is not quoad cases institu- 
Ref- V. Toylucko- bef° r e and tried by him, subordinate to the 
nath Sircar 2 S W Magistrate ; and the latter officer has no power to 
R Or R 64 * ^ uas ^ i uy proceedings or to hear them on appeal. 

A Municipal Commissioner, acting as a Magistrate, may inquire 

Tariney Churn Bose a c ^ iar S° °i the breach of a bye-law and may 

„ 3 . . , - punish the accused party by inflicting a fine ; but 

v \ Municipal Com- the proee(lllre to be followed is that of the Code of 
missioners of Seram- Criminal Procedure (Act X of 1872), which does not 
pore & another, 24 contemplate a proceeding against an absent party 
S. W.Or.R. 25. ex-par to. 

The repeal of Madras Act III of 18Go by Act XY.I of 1874 has not de- 

Reg. V. Kandakora, Magistrates in the Madras Presidency of juris- 

i it p »» j 00 Q ^ diction over offences created by special and local 
1 l.L. R. Mad. 42 o. laws thereby given to them. 

The Joint-Magistrate of Tellicherry has no jurisdiction to try a resi- 
Proceedings of 21st ^ent °f* Mysore for criminal acts done in Mysore. 

Nov. 1870, 6 Mad. 

Rep. RuL 3. 

The Courts of the Head Assistant Magistrate and of the Deputy Ma- 

NarayanasamiAvyar. ^ rtratl! ’ juris,licHon to try a District Munsif on 

.... “ ’ charges ot extortion m the course ot the exercise ot 

petitioner, 7 Mad hiH j U) ]i cial f llU etious. The Sessions Judge is a 

Rep. 182. proper person to sanction the prosecution. 

By Istnes, J.:—The rule, (laid down in section 8, lieg. VI of 1816) re¬ 
quiring the committal of such cases to the Court of Session, has been im¬ 
pliedly, though not expressly repealed. 

With the exception of cases triable by the Court of Session exclusively, nw 
~ a Court cannot, try any offence described in sections ur. 

Proceedings Of 24th 467j 4t58 and 409 of ti J ie Co(lo of Criminal Procedure 

MBa€£i 1873, 7 Mad. (Act X of 1872) when committed before itself. 

Rep. RuL 17. 

Bombay Act VII of 1867, section 31, became at once operative in all 
Beg V Keru bin pl acea where a Magistrate was resident, without hav- 
Ramshet et aL 5 ^ een s P cc ifi ca ^y extended thereto by Government 

Bom. Rep. Grown 
Oases, 100. 


notification. 


4 
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Empress v. Keshub 
Mohajan, 11 0. 1^<R. 
241. 


The territory of Mohurbhun j is not within* Bri¬ 
tish India.. * 

> Asftfc 


The Judicial Commissioner of Mysore has not jurisdiction either as. a 
•rwr a _j _ .Court, or as a Sessions Court, over European British 
Weir 9 p t t subjects being Christians. 

A Justice of the Peace in Mysore lias no authority to commit such per¬ 
sons for trial to any Court other than the High Court of Madras. 

In the absence of an express notification of the Governor General as to 
the Court to which European British subjects should be committed, when 
charged with offences not punishable with death or transportation for life, 
a commitment to the High Court of Madras will presumably be a good com- ■ 
mitinent. 

An offence may be punishable both under the Penal Code and a Special 

Proceedings of 17th ■ Law * 

May, 1865.W eir, 12. 

Where a Subordinate Magistrate tried an offence committed beyond the 
Proceedings of 1st ^ oca ^ limits of what was regarded as his jurisdiction, 
Anvil 1 c>;;n Wpir ^ was held that as a Magistrate in the Division in 

’ * ’ which the offence occurred and as a Magistrate whose 

_ powers had not been formally limited to any particu¬ 
lar portion of the Division, he had jurisdiction to try the case. 

Powers vested by Government in a class of Magistrates held not to be 

Paritala Venkaiva interrupted or suspended by an order of Government 
- , passed under a misapprehension, and recalled as soon 

°L ^ no ;h® r ' accused. perceived to he erroneous. 

Weir, 232. * 

Foreign State.—Question of jurisdiction (Criminal) in relation to, dis- 

VvnnaoiKrura nf oonH cusBcd. A conviction of mischief in respect of an 

Z r ° Ce °„? g *°. I™ animal stolen from foreign territory upheld. 

Feb. 1879. Weir, 248. b J e 

The High Court has no power, either by way of appeal or revision, to 
Empress v Hurro interfere with a sentence passed by the Superintend- 
Knle 91 L R Calc Clv t °t the Tributary Mehals when exercising juris- 
Oftft ^ ^ 11 * * diction over offences committed in Mohurbunj, a 

' place not situated within the limits of British India. 

Empress v. Kesliuh Mahajun (I. L. R. 8 Calc. 985) and Hursee Mahapatro v, 
Dinabundhu Patro (I. L. R. 7 Calc. 523) referred to. 
as.530. An officer invested with special powers under section 34 of the Code of 

Empress v. Para- Criminal Procedure (Act X of 1872) should rarely if 


250, Act 


mananda & others, 
10 I. L. R. Calc. 85; S. 
0.13 0. L. R. 375. 


the Magistrate to take cognizance of. 


ever try a case himself under section 209 of the Cfode 
of Criminal Procedure, where it appears from some 
of the evidence that the accused might have been 
charged with an offence beyond the jurisdiction of 
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V. 




Held, that a Subordinate Magistrate of the 1st class has power to deal 
Qhunder Pershad ^ ie case 41 u offeiice provided for by a special 

Sinffh in re 10 S W law (in this case Act III of 1803 B. C.) when tlie 
I* rtr T? on ’ ’ punishment award able is six months’ fine, and fine 

zi..ur. ic. OU. only, section 07 and not section 05 of tlie Penal Code 

being applicable to such a case. 


LOCAL ENQUIRY. 

If a Sessions Judge think it necessary to visit tin.* place of the alleged 
w nMfB occurrence of an offence under trial, he should give 
notice to the parlies and the assessors. He should 
Sing, appellant, 1 C. not go without, such notice, and after the trial has 
L. R. 143. been completed by delivering of the opinion of the 

assessors. 


LETTERS PATENT OF IllUH COURT. 

Section 13 of Acts NXIY and XXY Viet. Cap. 10 L and section 27 of 
Reg. v. Nyn Singh, 2 t! ic W'L^s Pa.tent of the High Court, apply to the 
m rtr t» An ii 7 Court, m its re visional as well as m its appellate 
N- W. P. Rep. All. 117. jurisdiction. Held, by Mokuax, C. J. and Ti:kxkr, 
J. (Ross and Spankik, JJ. dissenting) that where a case is heard by a Di¬ 
vision Bench, and a difference of opinion arises, the cpinidli of the senior 
Judge must prevail, and the order must issue in accordance with his judg¬ 
ment, a reference to a third Judge being beyond the competency of’such 
Division Bench, and an order in accordance with the views of such third 
Judge and the junior Judge is not valid. Held, by Mom; ax, C. J. and 
Tukxek, J. (Ross and SiwNiau, JJ. dissenting) that an application to set. 
aside such an order is not in the nature of a review of judgment, and is 
cognizable by the Courts. Where an order has been actually issued by the 
High Court, a Division Bench will not disturb the same, unless in the opi¬ 
nion of a majority of the Court the order is bad. 

In the Sessions Court the prisoners were convicted and sentenced. On 

~ „ „ RhoilrT, QEnn- a Pl )e;l1 tn t,l ° Court, the senior Judge held 

Reg.v. Sheikh Shoo- t]uii llie CUHt , against 1]l0 prisoners was not proved, 
banee & others, o H. . t n.., ^ 1...1 . i...m ji...j n . 


W. R. Cr. R. 88. 


I ’ i . -.-. i «|, f 

and the junior Judge held that there was suHieient 
evidence to support the conviction. As the two 
Judges differed in opinion, the conviction was. with reference to section 80 
of tlie Letters Patent, sot aside, and the prisoners released. 

Where a difference of opinion arises between two Judges of the High 

IfaKPPTn Thaknor & Court in a. criminal appeal, the opinion of the senior 
Kazeem TnaKOOr <B Judg0 pivv; nls, under section 3(5 of the Letters Pa- 

others, appellants, lU ^ 01 J^ notwithstanding section 120 of the Code cf 

S. W. R. Or. R. 45. Criminal Procedure (Act XXV of 1801). 

68 
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B.HJ, 
Act X. 
im. 


The extraordinary powers conferred on the High Court by the Letters 
fiAotmin t npViTYjnn Patent section 15 extend to the revising of orders 
i passed under the Code of Criminal Procedure (Art 
Jfersnaa roo i e ® ® X of 1872), section 518. When a Magistrate makes 
er . S ’ „ V ‘ * an order under this section, on the ground that he 

h*araffl Pooree, 24 S. b.as received information, and is satisfied with it, no 
W. R. Cr. R. 30. interference is possible; but when he states the 

nature of the information, the High Court can see whether such information 
justifies the order made. 


s. 17, 
Act X., 
1882. 


MAGISTRATES. 

The reversal of a Magistrate’s order in a purely civil case, though it may 
_ ... deprive the petitioner of an immediate remedy, is 

X _ e ®’ necessary to prevent his being prejudiced in his civil 

run, 1 S. W. R. Cr. R. remedy. 

25. 

In two cases, in one of which the evidence was taken entirely by one 
Thakur Das Man- Deputy Magistrate, whilst the decision was passed 
jhi v. Namdar Mun- ^y another, and in the other of which although the 
dill xr TTini lt/rnn^ni Deputy Magistrate who decided the case heard part 

. of the evidence, he decided it on the same grounds 
v. namaar Mundul as y ie ^ rs ^. c;isc? the High Court declined to interfere, 
& others, 24 S. W. R. because the accused was not said to have been pre- 
Cr. R. 12. judiced by the decision in either case. 

When a Magistrate wishes to show cause against a rule issued by the 
w « . High Court, the proper course for him to adopt is to 

. . apply to the Legal Remembrancer to cause an ap- 

Ohowdrain in re, 4 I. pearanco to be made for him in Court, and not to 
L. R. Calc. 20; S. 0. 3 address the Registrar by letter. 

C. L. R. 93. 

The head of a village is within the definition of a Magistrate as defined 
Proceedings of 14th Criminal Procedure Code (Act 

Peb. 1868, 4 Mad XXV ot J8G1) ' 

Rep. RuL 2. 

A Head Assistant Magistrate has no power to order a Subordinate Ma- 
Proceedings of 4th S^rate to submit amended proceedings ; but if the 
Ana- 10*70 7 Sub-Magistrate be a Magistrate subordinate to the 

itan v i ok Head Assistant Magistrate, under section 41 of the 

nep. J&Ul. 40. firMlo firinrnnn.l PrnopdnrA /A"5T nf fha 


Ana- 10*70 7 iut-j Sub-Magistrate be a Magistrate subordinate to the 
itan v i or Head Assistant Magistrate, under section 41 of the 

Itep. ttui. 40 . Code of Criminal Procedure (Act X of 1872) the 

latter may call for explanation of his subordinate’s proceedings. 

r. s. 34 #. On a reference by a Session Judge, Circulars issued by a District Magis- 

£«2 Reg. y. Guna bin ^bidding all the Subordinate Magistrates from 

“ V Of 0 tt, Ara q taking up cases, if they think they shall have to act 
KagnaK <B otners, 6 under the provisions of section 277 of the Criminal 

Bom. Rep. Crown Procedure Code (Act XXV of 1861) annulled, as 
Cases, 29. beyond the competence of the District Magistrate, 

and based on a misunderstanding of section 277. 
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On a reference by a District Magistrate a sentence passed by a Magis- 

Reg. V Kuberio * ra ^ e & case submitted to him by a second 

p Jf t „ class Subordinate Magistrate, under section 277 of 

tiatno, 4 uom. Kep. the Criminal p roce dure Code (Act XXV of 1861) 

urown Cases, 8. annulled as the Magistrate of the District alone had 

power to dispose of cases under that section. 

Held, that under the provisions of section 22G-. of the amended Code of 
Criminal Procedure (Act VIII of 1869) a Magistrate 
Keg \ V * £ esn avsnet p. P. i s , for the purposes of section 484, iminediate- 
al, 6 Bom. Rep. ]y subordinate to the Magistrate of the district, and 
Crown Oases, 74. not to the Court of Session. 


s.s.s4»; 
347. Art 

Xi)a% 


• /s 
- '< 


A Magistrate acting judicially should not import into the case before 
tTwontotroTr him liis previous knowledge of the character of the 
rf % . v yanaat av accu8edf but should determine his guilt or innocence 
Shnnivas, 7 Bom. U p 0n the evidence given in the case. 

Rep. Crown Cases, 

50. 


A Magistrate is not bound to give his opinion as to the character of the 
Reg V Hurihur ev idence in prolix detail; much less the Jndge in 

®„ confirming the sentence passed by the Magistrate. 

Churn Singh & ano- ° * J ° 

ther, S. W. R. 1864. 

Cr. R. 6. 


The jurisdiction of heads of villages is confined to petty thefts not at- 
Prnreedinffa of 17th tended with aggravating circumstances. Thefts in a 
. „ g . . building or thefts by a servant are not therefore 

Aug. 1864. Weir, cogniza bl e by them. 

686 . 


A conviction of theft of property valued at 1 Rupee, 2 annas set aside 
„ . ... on the ground that the village Magistrate had not 

Proceedings of 14th jurisdic ti 0 n. 

Dec. 1880. Weir, 

636. 

A village Magistrate has not jurisdiction to try an offence committed in 

_ . any village other than his own. 

Para Vagutan ac- J 

cused. Weir, 637. 


A village Magistrate has authority incidental to his jurisdiction to 
■w rr ■ i. Or issue a summons, either written or oral, to persons 

P. Knshnamma « within the local area of his jurisdiction whose at- 
Others, accused. Weir, tendance may be required in cases which he is em- 
637 . powered to try: lie has no authority to issue sum¬ 

monses to persons outside the area of his jurisdiction. 

The class of persons on whom the punishment of confinement in the 
_ stocks may be inflicted defined. 

Proceedings of 9th J 

Oct. 1879. Weir, 638. * 
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Members (by hered itary descent) of the blacksmith caste are not persons 
Proceedings of 19th on w ^ l0in the punishment of the stocks can properly 

April 1882 Weir, 639. 


be inflicted.' 


Bharat Chundra Sen, 
petitioner, in re, 8 B. 
L. R. 423 note, S. C., 
14 S. W.R. Or. R. 74. 


Kemp, J.:—This is an application on the part of Bharat Chundra Sein, 
head clerk in the Sub-Registrar’s office of Tipper ah. 
The point taken by his pleader is that the Magis¬ 
tral c ■who is also Sub-Registrar investigated the case 
in the first instance, and subsequently tried and con¬ 
victed his client as Magistrate. We think that on 
the principle that no one should be a Judge in any 
case in which lie is himself interested, as also on the principles laid down 
in a decision of a divisional Bench of this Court in Reg. v.^Cliandra Sikar 
Rai (5 B. L. R. 100) the Magistrate ought not to have tried this case. We 
therefore quash liis proceedings, and direct that the case be tried by some 
other official having power to try it. The line must be refunded. 

On the 29th of March 1880, the Municipal Commissioners of Commil- 
Kharak Chand Pal v Inh at a meeting, issued an order under section 250 


Tarack Chunder Gup¬ 
ta, 10 I L. R. Calc. 
1030. 


of the Bengal Municipal Act of |187G. The accused 
was tried and convicted before the District Magis¬ 
trate under section 188 of the Indian Penal Code, 
and fined Rs. 100 for having disobeyed that, order, 
'flie >’ 'gistrate who tried and convicted the accused, was present as Chair¬ 
man •>! the Municipal Commissioners at the meeting of the 29th of March, 
when the order we., passed, for disobedience of which the accused was tried 
and convicted. Held, that the conviction was illegal, and must he set aside. 
Sergeant r. Dale (L. R. 2 Q. B. D. 558) cited and followed. 


I MAINTENANCE. 

An order of maintenance under section 010 of the Criminal Procedure 
. • Code (Act XXV of 1801) is n judicial proceedings of 
r k R T p p -p a Criminal Court within the meaning of section 404 
Ira, 5 B. L. R. Cr. R. G [- t ] m ^ (j 0( ] P? i m t, no appeal lies against such order 
81. under section 409. 


Tn this case the prosecutrix applied for an order against her husband 
under section 010 of Act XXY of 1801 for mainte¬ 
nance. The Deputy Magistrate held that she had 
failed to establish her right to maintenance under 
section 010, hut awarded maintenance to her for 
their two infant children, although the husband was 
willing to take charge of them and also to support 
the mother if she-would live with him. The Sessions Judge being of opi¬ 
nion that the Deputy Magistrate’s award of maintenance for the children 
was illegal, sent up the proceedings of the Deputy Magistrate to the High 
Court under section 401 of Act XXY of 18G1, for the purpose of having the 


Panchudas v. Shrima- 
ti Shudhamayi, 8 B. 
L. R. App. 19; S. C. 16 
S. W. R. Cr. R. 62. 
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order quashed. The judgment of the High Court was delivered by Kemp, 
J. :—“ We think that the proceedings o£ the Deputy Magistrate are illegal. 
He finds that the wife is not entitled to receive maintenance, as she has not 
been able to prove that her husband ill-treated her, or was living in adul¬ 
tery with another woman. There is no evidence that the husband is un¬ 
willing to support his infant children, on the contrary he states that he is 
willing so do so provided they reside under his roof and not in his l'ather- 
in-law*s house. The order of the Deputy Magistrate is quashed.” 

Section 316, Code of Criminal Procedure, does not bar a suit by a wife 
Lalla Gopeenath v. "« aijlst UaabilnJ for muintemuicc. 

Mussamut # Jeetun 
Kooer, 6 S. ifr. R. Civ. 

Rul. 57. 

The inability of a husband and wife to agi’ee io live together, is no 
Mnssamut Jesmut & T<mutl tor decreeing a separate maintenance to the 

v. Shoojaut Ali, 6 S. " jfe * 

W.R.Cr.R.59. 


An order made by a Magistrate under section 316 of the Code of Crimi- 
Lopotee Domnee v im ^ Procedure (Act XXV of 1801) must be founded 
Tikha Moodai, 8 S- l"™* in tin* same proceedings, and not upon 

W R Or E 67 knowledge acquired by linn m some other case. 


The proceedings of a Magistrate awarding the payment of a certain sum 

. . itwiii’ . .. _ ..._ 


Goyamoney Suri- 
nee v. Mohesh Chun- 
derShaha, 9S.W.R. 
Cr. R. 1. 


- >7 7 ■- --- 

ot money per mensem tor maintenance with ref ere nee 
to the means of the husband were held to be legal. 
Tf the husband is aggrieved, be ought to apply to 
the Magistrate under suet ion 317, Code of Criminal 
Procedure (Act XXV of 1S61). 


Before an order 

Gouda v. Pyari Doss 
Gossain, 13 S. W. R. 
Cr. R. 19. 


under section 316 of the Code of Criminal Procedure 
(A<t XXV of 1861) for the maintenance of a wife or 
children can be passed against a person, tlie charge 
must be legally proved against him, the words “ due 
proof ’ in that section meaning legal proof on 
oath. . 


Where a Criminal Court 


il Court ordered a. husband to pay a sum of money 
monthly towards the maintenance of his wife and 
children, and a Civil Court subsequently, on the snit 
of the husband for restitution of conjugal rights, 
gave the husband a decree, it was held that the order 
of the Criminal Court ceased to have any effect from the date of the decree 
of the Civil Court. 


Lutpotee Doomony v. 
Tikha Moodoi, 13 S. 
W. R. Or. R. 52. 
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1 . 486 , 

Act x, 
1882. 


A decision of the Civil Court, refusing to enforce a contract or agree- 
Meisalback J ne- men t against, a man for the maintenance of a woman, 
. ... q 4 r n cannot conclude either the woman from applying, or 

uuoner, 17 s». w. a Magistrate from making an order, under section 
Cr. R. 49. gjg 0 f the Code of Criminal Procedure (Act XXY of 

1861) for the maintenance of their illegitimate daughter. 


A Civil Court has no jurisdiction to make a declaratory order as to the 
Subati Domin v Ka- P at ernity of an illegitimate child. The High Court 
n on c xxr declined to interfere with the order of a Magistrate 
P rt P w ' declaring a person to be the father of an illegitimate 

R. Or. R. |58. child, when it appeared that the Magistrate acted 

upon the sworn testimony of the mother, and that he called before him the 
person complained of as being the reputed father. 


B.48B, 
Act X, 
1882. 


In a case in which a Magistrate made an order under section 536, Code 
Mussamut Somree Crimimal Procedure (Act X of 1872) directing the 

t. Jitun Sonar, 22 S h "! 1 ? and . «•* a monthly ram for the maintenance 

w r rv p qn °f bis wife, the High Court set aside the order on the 

* * ’ ' a * ground that it appeared that the husband had not 

been called upon to maintain the wife, who had up to that time lived with 
her father, and that the father had refused to let the wife live with her 
husband without receiving money from him. An order under the section 
536 cannot be made by a Magistrate of the second-class. Where the law 
empo w ers Magistrates of a particular grade to do a particular act, or make 
a certain order, it should always appear upon the proceedings that the 
Magistrate making the order or doing the act is a Magistrate who had juris¬ 
diction to do it. 


Quaere :■ 

Kolashun JBibee v. 
Sheikh Didar Buksh, 
24 S. W. R. Cr. R. 44. 


—In the case of Mahomedans, where a wife, although legally 
Bibee v raarr i 0< l» has not attained the age of puberty, is there 
a liability on the part of the husband to support her 
as long as she remains under the roof of her father. 


8 , 488 , In making an order for maintenance under the Code of Criminal Procc- 
A ibm£‘' Kanoo Soudagur ^ llrc ^ 1872), section 536, a Magistrate has 

v. Alabundee Bewah, 110 power to take secur % for possible default. 

24 S. W. R. Cr. a R. 72. 


8. 8.488, 
; Act 


1682 


This was a reference under seel ion 296 of the Code of Criminal Proce¬ 
dure by the Magistrate of Pubna. An order for 


Neuoor Aurut v. uurtJ by 
. f 1ftn t n maintenance under the legislative provisions of sec- 

Jural, 10 a. h. tt. App. tioT) 536 of the Criminal Procedure Code (Act X of 
33. 1872) was made, and came beforeb he Deputy Magis¬ 

trate for the purpose of being enforced. He called the husband before him 
to show -cause why the order should not be enforced, and the husband there¬ 
upon, in his presence, divorced liis wife. The Deputy Magistrate considered 
the divorce so effected by the husband was sufficient to relieve the husband 
from the duty of compliance with the order of maintenance (Per Pheab, J.) 
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Now it is clear I think that, as long as any order duly made under section 
636, or its former equivalent, is existing unaltered by any subsequent pro¬ 
ceeding, it is operative, and it would be the duty of the Deputy Magistrate, 
when called upon by the wife in whose favour the order was made, to enforce 
it. The following section, 537, provides a mode in which the person against 
whom the order is made can, upon a change of circumstances, get that°order 
altered. And it seems to me probable that, upon the facts stated by the 
Deputy Magistrate, when the husband in his presence divorced his wife, 
such an alteration of circumstances did occur which would justify the 
Deputy Magistrate upon the application-of the husband in altering the order 
for maintenance in favour of the wife. 

At the •same time it appears to me quite clear that that change of cir¬ 
cumstance, even if it were such as to justify the withdrawal of the order of 
maintenance against the wife altogether, would not relieve the husband from 
the necessity of obedience to the order during the time which had elapsed 
up to the date when and until that change of circumstance had occurred; 
in other words, that the husband was at any rate strictly bound to pay the 
maintenance money according to the terms of the order tip to the date when 
in'the Magistrate’s presence he divorced his wife, as the Deputy Magistrate 
says he did. 


In determining questions under Chapter XLI of Act X of 1872, as to the 

Lai Das v. Nekmuo o£ . wivKi aud *■“““«« in . « rtnil ‘ ca “ s . 

• .. . t a Magistrate has no power to enter into any ques- 

Bhaismani, 4 I. L. R. tion as to the lawful guardianship of a child. There 
Calc. 374. is nothing in the Code which would warrant a Ma¬ 

gistrate in ordering a mother to surrender her illegitimate child to its 
father, although such child be of the age of maturity. A refusal by the 
mother to make over the custody of the child in such a case would be no 
ground for stopping an allowance previously ordered. 


Arrears of maintenance, included in the schedule filed by an insolvent, 

m n t 00 v at, are a debt or liability within the meaning of section 

imcee uioee v. ad- 13 of the Insolvont Act (11 and 12 Viet. Cap. 21) ; 

and an insolvent, who has obtained a protection 
order, is not liable for arrest or imprisonment in 
respect of such. 


dool Khan, 5 I. L. R. 
Calc. 536; S. 0. 5 C. 
L. R. 458. 


Quaere :—Whether the protection order protects the insolvent from 
proceedings in respect of any maintenance accruing subsequently to the 


filing of the schedule 9 


A Presidency Magistrate is competent to stay an order for maintenance 


Abdur Rohoman v. 
Sakina. Subhan v. 
Shubraton. Ossuff v. 
Shama, 51. L. R. Calc. 
558; S. C. 5 0. L. R. 21. 


granted under section 234. of Act IV of 1877, (Presi¬ 
dency Magistrate’s Act) and to refuse to issue his 
warrant under the 3rd clause of that section, and to 
try all questions raised before him which affect the 
right of a woman to receive maintenance. There 
can he no distinction raised between a dissolution of 
marriage obtained under the Indian Divorce Act and 
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a dissolution obtained under tlie Maliomedan law. It is only on proof of tlie 
existence of the relationship of. husband and wife, that a Magistrate can 
make an order under section 234 granting maintenance to a wife; but whore 
proof has been given that such relationship has ceased to exist, he may stay 
an order already made under that section. 

Under the law of the Sheea sect of Maliomedans, a mutta wife is not 


Suddun Sahiba v. 
Mirza Kamar Kudar, 
8 I. L. R. Calc. 736. 

form of marriage does 
sect of Maliomedans. 


entitled to maintenance, hul. such a provision of the 
law does not interfere with the statutory right to 
maintenance given by section 530 of the Code of 
Criminal Procedure (Act. X of 1872). The mutta 
not admit of repudiation under the law of the Sheea 


Quarts :—Whether the form 
in the mutta form of marriage? 


of divorce called Ziliar mnv be exercised 


When a duly empowered Magistrate has decided a matter under section 
• Mussumut Jamoti K'i, iWof Criminal1 IWU.ro (Act X of 1*72) hy 
XT Pndnln Kamar in dismissing tlie application aLter hearing the evidence 

V. I^aaaio Jiarnar in offemlj tllu District, Magistrate is not competent to 

re, 1 C. L. R. 89. entertain a complaint dc novo. 

An order made under section 31(5 of the Criminal Procedure Code, (Act 
Mussamut Mun^h) of 18(51) fixing a sum for the maintenance of a 

▼. Jumna Dan, !». I, c.-ontnining a jnwwntivo op,}™ for an increase 
m ot tliu amount awarded as the child grows older, is 

W. P. Rep. All. 454. unauthorized Ly the law. 

The circumstance that, the father of an illegitimate child is sixteen years 
Reg. v. Roshunlall only, and still studying at school, is not by itself 

4 N W P Ren All* a sufficient reason for holding him excused from the 

1 ’ • • P- • necessity of providing for his illegitimate offspring. 

The law requires tliat the person ou whom tlie order 
of maintenance is issued must have sufficient means to support the child. 

A woman of the .1 at caste applied under section 310 of the Code of Cri- 
R e g v Bahadur m inal Procedure (Act XXV of 18(5.1) for an order of 

^ 4 ." w w p maintenance. As she had only gone through the 

_ * An -jqq ' ' ceremony of “ Karao ” with her alleged husband, the 

Itep. All. 148. Joint-Magi si rate rejected her application. His order 

was set aside, in reference, a “ Karao ” marriage among the Jats being held 
valid, and the offspring of such unions being entitled to inherit. 

A Magistrate of the lirst class lias, as such power to pass an order under 
Todd W. B. in re Provisions of section 530 of tlie Code of Criminal 

5 N. W P Ren All Procedure (Act X of 1372) notwithstanding he may 

007 ’ ' ‘ P‘ • not be empowered to take cognizance of offences 

* without complaint. The petitioner, a resident of 

Cawnpore, was summoned to Allahabad to answer an application for the 
maintenance of lii* children. Ue was ordered to make them a monthly 
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allowance. A somewhat similar application had been made at Cawnpore, 
which was rejected on the ground of jurisdiction. Held, that the jurisdic¬ 
tion of the Magistrate who disposed of the case was not barred by the 
circumstance of the petitioner being resident at Cawnpore, or of the former 
application haying been rejected. 


The proviso to section 536 of Act X of 1872 does not authorize a Mngis- 
w A in trate to entertain an application for separate mainte- 
1 R W W* P B n Tiailce ’ 011 the ground of ill-treatment, from a wife 
re, 6 N. W. r. Rep. w hose husband has not neglected or refused to 
All. 205. maintainJier, hut who has of her own accord left 

her husband’s house and protection ; and to order an allowance to be paid 
to such wife on evidence of ill-treatment. 


s. ns, 
x., 
am. 


No order can he 

Mussamut Larlee v. 
Bunsee Ditchit, 3 N. 
W. P. Rep. All. 70. 

y Notwithstanding 

Reg. v. Karri Papay- 
amma, 41. L. R. Mad. 
230. 


passed under section 316 of Chapter XXI of the Cri- 
mini ».l Procedure Codo (Act XXV of 1861) for the I8 '-- 
maintenance of au unborn child. 


the provisions of section 538 of the Code of Criminal & 
Procedure (Act X of 1872) the Magistrate who has X '' '* 
made an order for maintenance under section 536 
may issue a warrant for collection of arrears of 
maintenance when the husband is out of his juris¬ 
diction. 


An agreement by a husband to maintain his wife by giving her a, bouse 

° and jewels and by delivering to lier annually a eer- issi' 

Viramma V. Narayya, quantity of grain and money cannot be made 

6 I. L. R. Mad. 283. the subject of an order under section 536 of tlie 
Code of Criminal Procedure, 18/2, nor enforced under the provisions of that 
section. 

An offer by a Hindu, having two wives, to maintain his first wife by *<•*. 

allowing her to live in liis house and by supplying 
Marakkal v. Ran- i 1C r with grain to be cooked and eaten separately 
dappa Goundan, 6 I. coup l 0 d with a refusal to live with her as husband 
L. R. Mad. 371. and wife, does not come within the meaning of the 

proviso to section 536 of the Code of Criminal Procedure, 1872. 

The rejection of an application for maintenance made by the wife ot a 
, Christian who had reverted to Hinduism and married 
Proceedings Of 18th ^ Bocond wife, is not warranted by the decision re- 
February 1868, 4 por | e q [ n 3 Mad. Pep. Appendix 7. That decision 
Mad. Rep. Rul. 3. W as merely that, a Hindu marriage of a man revert- 
ino- from Christianity to Hinduism was not void in consequence of a pre¬ 
vious Christian* marriage. The decision of the High Court did not touch 
the point which the Assistant Magistrate supposed it to have determined ; 
viz., that a relapse into Hinduisni dissolved a previous Christian marriage. 

69 
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a. 4S3, Where the Magistrate’s order directed the defendant to pay a monthly 
A m?" -p-nMaAintra nf o«+L sura for the, maintenance of his wife, and directed 
t i ! r rur j , that. the defendant he rigorously imprisoned for the 
July lo7U, o Maa. term of 15 days for every breach of the order under 
Rep. Rul. 34. section 316 of the Code of Criminal Procedure, (Act 

XXV of 1861), the High Court quashed the latter part of the order as 
being irregular and bad in substance. 


s. 

Act X., 
1882 . 


The issue of a. warrant under section 316 of the Code of Criminal Pro¬ 


cedure (Act XXV of 1861) is permissible for every 
breach of an order of maintenance made under that 
section, but there seems no ground for saying that a 
defendant can get out of his liability for any pay¬ 
ment by the failure to issue a warrant for the levy of that payment. The 
result of issuing it. for an aggregate of payments is that one month’s im¬ 
prisonment would alone be uwavdablo in default. 


Proceedings of 19th 
April 1871, 6 Mad. 
Rep. Rul. 23. 


There is nothing in the amended section of the present Code of Crimi¬ 
nal Procedure (section. 536 of Act X of 1872) to 
rentier the levy of accumulated arrears of mainte- 
nance by a single warrant illegal. 

Rep. Rul. 37. 


S. 188, 

Act X., 

Proceedings of lltli 
Nov. 1874, 7 Mad. 


S. S. MS. 
41>0. IDS, 
Act X., 
133 : 4 . 


Mi order of maintenance, under section 316 of the Criminal Procedure 
Reg. v. Thakubin Code^Act XXV of 18(il) is a “ judicial proceeding 
T - u___ u of a Criminal Court within the meaning of section 
’ ‘ -P’ 404 of that Code, but, no appeal lies against such 

Crown Cases, 81. order under section 409. 


p/r ***■ An order made 

W, io8, 

1 Kasam Pirbhai & his 
wife Hirbai, 8 Bom. 
Rep. Crown Cases, 
95. 

be enforced. 


by a Magistrate under Act XLVITI of 1860 (Police 
Amendment AH), section 10 directing a Muham¬ 
madan husband to pay a sum monthly for the mainte¬ 
nance of his wife, does not deprive such husband of 
bis inherent right to divorce his wife, and after- 
such divorce the Magistrate's order can no longer 


Custom, as to divorce amongst Khoja Muhammadans of the Sunni 
sect considered. 


y. i .3s, 
Act X, 
1832 . 


It is open to a husband upon whom an order to make an allowance for 


Chakn Ishvar Bhu- ll,e , of 

, _ _ „ section 316 ot the 

dar, Bom. Rep. Crown X XV of 1801) after 

Cases, 124. prove that, his wife 

such proof a Magistrate is justified in cancelling 

above section. 


his wife has been made, under 
Criminal Procedure Code (Act 
such order has been made, to 
is living in adultery, and upon 
an order made under the 


Although a Sliia wife by moofa marriage is not entitled by the Shia 
Suddun Saheba v. * aw maintenance, such a wife is entitled to main- 
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11 t * tenance under the provisions of section 536 of the 
11 Criminal Procedn^ Code, Act X o£ 1872. 
a. Ait. Where a Sliia husband gives up the unexpired 

portion of the term fixed by a monta marriage, he does not thereby terminate 
the relationship of husband and wife. 

A order directing the payment of maintenance with retrospective effect 

n __ _on+i, from a certain date is illegal. The allowance can 

Proceedings of 30th Qnl be madc blc from the (lato of the order. 

July 1875. Weir, J L J t 

447. 

The High Court will not interfere to set aside an order awarding liniin- 

i >+ 1 . tenance from a date other than the date of the order. 

Proceedings ot l4tn . , , , , , . 

when such order lias been made by consent ot the 


Dec. 1880. Weir, 448. 


parties. 


It is not competent to a Civil Court to make a decree setting aside an 
n i i order of maintenance made by a Magistrate. 

_ “ ___ . It in disposing oi a suit, a Ciril Court decides 

Sept. 187*. Weir, any matter which might have the effect of disen- 
448. titling a wife to maintenance, a Magistrate who has 

awarded maintenance is hound in the interests of justice to take the judg¬ 
ment of tho Civil Court into consideration before proceeding to puss a 
fresh order enforcing payment of the allowance. 


The ruling II. n . Proceedings, 1 ltli September 
1877 followed. 


Proceedings of 10th 
Feb. 1880. Weir, 

450. 

A divorced Maliomedan wife is entitled to maintenance during the 
GulamMohideen V. Tddut, and till order of maintenance fora time subse- 
Thasara Bivi. Weir, yicnt to the expiration of tile Tddut, is illegal. If 

450. 


■* . . » 
pregnancy is alleged, it might, be otherwise. 


A husband upon whom an order to make an allowance for the mainte- 
t + • w Dnm nance of bis wife had been made, under section odd of 

TV t* T T? All Act ^ objected to the payment of the allow- 

Dial, 5 1. I*. K. All. ance on ^he ground that his wife was living in adul- 

224. tery. The Magistrate entertaining this objection 

disallowed it, on the ground that the charge of adultery against the wife was 
not established. The husband subsequently again objected to the pay¬ 
ment of the allowance on the same ground. The Magistrate entertaining 
the second objection allowed it, and directed the husband to discontinue 
paying the allowance. His order was based on proof of adultery bv the 
wife before the date of the order of the former Magistrate. Held, on the 
general principles of the rule of res judicata, that the second Magistrate 

was wrong in law in re-opening matters already adjudicated upon, and his 

order directing tho discontinuance of the allowance on the ground of facts 
antecedent to the former Magistrate’s order must be held to be illegal. 


S. 4«S, 
Art X., 
1M2. 
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An order for the maintenance of a. wife, passed under Chapter XLl of 
Din Muhammad in ^ becomes inoperative, in the case of 

t * t p An ooa 11 Muhammadan, by reason of his lawfully divorcing 
’ 0 ‘ ' 1 ' his wife, and thus putting an end td the conjugal 

relation, but it does not become so before the expiration of the divorced 
wife’s “ iddat.” 

Abdvr Jtohoman v. Satthina (I. L. It. 5 Calc. 558) ; In re Kamm Tir- 
bliai (8 Bom. H. C. It. Cv. Cas. 95) ; and Luddun tSahiba v. Mvrza Komar 
• A udar (I. L. It. 8 Calc. 780) ; Madras High Court Proceedings, 2nd Decem¬ 
ber, 1879 ; referred to and followed. 

The Mnliammadau law of divorce relating to the maintenance of a 
divorced wife during her “ iddat ” referred to. 


MOOKTEAR. 

A Magistrate has no power to dismiss a “ mooktear generally,” unless 
Reg v Sham Chand * le convicted of an olfence involving moral turpi- 

Ohowdhry, 1 S. W. tnde or iuf,ul V- 
R. Or. R. 34. 


Tie - ' High Court 

Golab Khan in re, 
6 B. L. R. Ap. 83; S. 
0. 7 B. L. R. 179; 16 
S. W. R. Cr. R. 15. 


has power, under section 15, Act XX of 1865, to sus¬ 
pend or dismiss a mooktear from his office, when it 
sees “ reasonable cause,” although he might not have 
committed any act of “ professional misconduct ” 
under section 16. 


Case of a mooktear who was re-instated by the High Court to his prac- 
Koylash Nath ^Ice { dh*r suspension %y reason of his having been 
Ohowdhry Mooktear com 'b:ted in two cases, the circumstances of these 

. ta o tut r> east's not showing that the mooktear was guilty of 

in re, Id B. W. R. Cr. - - - - J - 

R. 41. 


any moral turpitude, or that he was unlit to act in 
the Criminal Courts as a mooktear. 


Where a Magistrate suspended a mooktear for three months for making 
Banchanidhi Ma-' a %b5e statement, it was held that, the Magis- 

hanty in re, 17 S. 

W. R. Or. R. 6. 


^ -- —- — 

trnte had no power to suspend the mooktear nnder 
Act XX of-1865 and his suspension was set aside. 


The word “ act” in section 5 of the “ Pleaders and Mooktears” Act, XX 
Fuzzle Ali peti- means the doing something as the agent of 

tioner, 19 S. W. R. principal pm^y which shall be mjopised or 
c R o taken notice of by tlic Court as the act of that prin- 

; ’ _ ‘ cipal. There is nothing in the words of the Act or 

in its spirit, to prevent a person as private agent from going between the 
prisoner or the duly authorized vakeel upon whom the real responsibility of 
the defence rests. 
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A Magistrate has no power to suspend a 

tear under Act 2£X of 1805. 


mook- 


Roopa fie wall 

Rekaroo, 21 S. W. 

R. Or. R. 41. 

The writing a petition for a party who presents it in Court is not acting 
•w v l. „„„ niiiiTw? as a mooktear within the meaning of section 11, Act 

. K.fthcnaran U XX of 1805 ; and the writer is not liable to punisli- 

1 H re, 9 3. L. R. App. men ^ under section 13 for practising as a mooktear 
18. without a certificate. 

* 

A pleader or mooktear practising in contravention of the provisions of 
ri n i p_ section 10 of Act XVILI of 1870 is punishable under 

lianga U &ya section 32 of that Act only by the (Joint before which 

others, in re, 4 I. L. p e ] 1US so practised. 

R. All. 375. 1 


NUISANCES. 


Where persons who were served with notice under section 313 of the 
** Code of Criminal Procedure (Act XXV of 1801) to s.s.isi, 

Reg. V. Allan JsUKS remove a nuisance, showed cause before the Magis-“V”’ 

& others, 12 S. W. R. trate, but did not ask him to take evidence or to 
Or.R. 24; S. 0. 7 B. summon a jury, the High Court declined to inter- 

L. R. 482 note. fore with the order passed by the Magistrate under 

section 308 to remove the nuisance, as there appeared no illegality in the 
order. The Magistrate should, however in these cases fully record the 
grounds on which lie acts, and his reasons for rejecting the objections made 
to the removal of the nuisance. 


There is nothing 

Reg. v. Bhyro Dayal 
Singh, 3 B. L. R. A. 
Or. 4; S. C. 11S.W. 
R Or. R. 46. 


,* ■ 

in section 62, Criminal Procedure Code (Act XXV of 
1861) to justify a Magistrate in making an order 
under that section on the mere report of a police 
ofiiecr. 




The occupier who suffers the land to be in a. liltliy state is the per- 

_ t» * i ii iur;+ son liable for the penalty. 

Reg. v. Brojololl Mit- 

ter, 8 S. W.R.Cr. R. 

45. 

The obstruction of a private path is not a nuisance under section 308, 

_ T _Code of Criminal Procedure (Act XXV of 1801}.* 

Reg. V. JanoKeenatn jj 0 f ore j ssue D f sm order by a Deputy Magistrate for A i«V* 
Buttacharjee, 2 S. W. the removal of a. nuisance, the opposite part)' should 
R.Cr. R. 36. fie called upon to show cause why the order should 

not be enforced. 
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S.S. 144, 
>33, Art 
X., 1632. 


Char*. 
X. XI. 
& S 147, 
Act X, 
1883. 


S. 141, 
Act X., 
1662. 


a. us, 

Act X., 
1682. 


S.S.13S, 
138, Art 
X, 1882. 


Reg. v. Jayakrishna 
& Harimohun Malo 
in re, 1 B. L. R. A. C. 
20; S. C.10S. W. R. 
Cr. R. 53. 


When ft CftSO falls, both under section 62 and under section 808 of the 
Criminal Procedure Code (Act XXY of 1861), the 
order of tlie Magistrate ought not to he absolute in 
the first instance; he should give the defendant an 
opportunity to show cause against the order. 

*S lanlde :—Whether a case conies under either of 
these two sections or under both, the order of the 
Magistrate ought to contain a clear statement of the facts upon the basis 
of which the Magistrate lias made the order. 

A Deputy Magistrate should proceed, under Chapter XX of the Code 
of Criminal Procedure (Act XXY of 1861) for the 
removal of an unlawful obstruction from a thorough¬ 
fare, and not under section 320 which relates to dis¬ 
pute concerning use of land or water. 


Barodapersad Musta- 
feev. Modhoosoodun 
Biswas, 5 S. W. R. 
Or. R. 5. 

No suit will lie in 


a Civil Court to set aside an order duly made by a 
Magistrale, under Chapter XX, section 308 of the 
Code of Criminal Procedure, relating to nuisances or 
to restrain him from carrying sneh order into effect. 


Ujalmayi Dasi v. 

Chandra Kumar Neo- 
gi, 4 B. L. R. F. B. 24; 

S. C. 12 S.W.R.F. B. 

18. 

A Magistrate cannot, under section 62, Code of Criminal Procedure 
n» m ,.h,„„w Geer < Act XXV of lbm) K l ‘“ eral term* forbid two par- 


Gossain & another, 
petitioners, 6 S. W. 
R. Cr. R. 40. 


neigh- 


lies to use any musical instrument in the 
bourhood of each others’ houses, though he may 
forbid their doing so for the purpose of mutual an¬ 
noyance. 


Held, that a Magistrate cannot proceed to pass an order for the removal 
_. , of a nuisance under section 308 of the Code of Cri- 

Bistoo Chunder Unuc- vninal Procedure (Act XXV of 1861) without calling 
kerbutty, case of 10, on the party to sliow cause why the order should 
S. W. R. Cr. R. 27. not he passed against him, and without hearing the 
objections, even if they are filed after the time fixed for their presentation, 
but before he takes up the ease. A Magistrate’s power to fill up a tank 
is by section 308 limited to having it fenced in; hut where the 
tank is proved to be injurious to the community, he may, under that section, 
treat it as a public nuisance and cause it to be filled up. 

The condition and the conduct of an old established slaughter-house 
were proved to be, in fact, an offensive nuisance and 
Municipal Com- dangerous to the health of neighbours, but the evi- 
missioners of the deuce did not show it was in a worse condition than 
Suburbs of Calcutta at un y time since its establishment; the occupiers, 
v Mahomed Ali 7 R when summoned, refused to ask for a jury under sec- 
T n ana • a n a tion 310, Criminal Procedure Code (Act XXV of 1861). 
’ ' ' ' ' ’ Held, the Magistrate was justified in suppressing “ the 

W. R.Cr. R.o. trade or occupation” under section 308. No length of 

enjoyment can legalize a public nuisance. 
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Uljamaye Dasi v. Chundra Kumar Neogi, 4 B. L. R. F. B. 12 S. W. R. F. 
B. 18. 


An order of a Magistrate under section 02, Criminal Procedure Code, 
Reg. V. Abbas Ali (Act XXV of 1861) e. </., prohibiting one of two rival 

proprietors of t\yo different hats from holding his 
hat on certain days of the week in order to prevent 
obstruction, annoyance and injury, is not a judicial 
order; and is, therefore, not open to revision by the 


Ghowdry, 6 B. L. R. 
74 F. B;S. 0. 14 S. 
W. R. Or. R. 46. 


S. Hi, 
Act X.. 
Ui2. 


High Court under section 404, Criminal Procedure Code (Act XXV of 1861). 


Pheae^J. (dissenting). The power conferred by section 62, Criminal 
Procedure Code, is of a judicial character within the meaning of the word 
“ judicial” in section 404 ; a.nd an order of a Magistrate in exercise of that 
power is in the nature of an injunction, and is, therefore, subject to revision 
by the High Court under section 404, Criminal Procedure Code. 

A. is punishable if his land is made filthy by nuisances committed by 
He? v Parbuttv °^ iers > hut if A. lias sublet his land to others, the 

Churn Sircar, 3 S. W. actuul occ "I' iers o£ tUe Iani llre liuUc - 

R. Cr. R. 57. 


Where a jury is appointed under section 310 of the Code of Criminal 

Reir v Poholee Mul- Proce(lnrc ( Aet XXV °! . lo try whether an 

. jff’ ’ 10 g order passed by a Magistrate tor the removal of a 

licK as Others, li S. nu isance or obstruction is reasonable or not, the 

W. R. Cr. R.«8. Magistrate is bound under that section to be guided 

by the decision of the jury. 


- i?,.\ 
V' r X , 


Under section 62 of the Code of Criminal Procedure (Act XXV of 1861) 

_ — . t a Magistrate cannot pass a prohibitory- order with- 

Rssf. v. Rai Luchmi- , , H 1 . t , *' , 

s _ _ x, out having previously issued a rule to show- cause 

put Singh, 5 H. ii. K. w jjy the order should not hi; passed. 

Ap. 81; Sf 0. 14 S. J 1 

W. R. Or. R. 17. 


> 111 . 
A • t V . 


Section 314 of the Code of Criminal Procedure (Act XXV of 1861) 

Reff v Raia Judoo- autlumses the Magistrate to take immediate mea- wi." 

,, ® i „_ sures to prevent imminent danger, pending the en- 

bhooshun Deby y, q U i r y n f a jury, but not where no jury has been ap- 
1 S. W. R. Cr. R. 8. pointed, and after the danger has passed away. 


ts? 2 . 


Under section 62 of the Code of Criminal Procedure (Act XXV of 1861) s. m, 
_ Bam ft Vi a« a Magistrate has no power to issue an order erpa rte Kct K ‘* 

a* 1 iw- i • c „ to cut down trees, on the representation of a party, 
ara Mookerjee, 5 JJ. supported by the report of tlie Police that the exis- 
L. R. 131. fence of the trees was a nuisance. 
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*< *Q, 

Ast X, 
UBS. 


?,S. I3C. 
"47, Ait 

x., im. 


S. 13S, 
Ant X, 
’.bSi! 


Before a person can be legally punished for refusing to remove and 
Shabuck reconstruct- foof-drains, evidence ought to be taken 


Reg. v. 
ram Bukoolee & 
another, 2 S. W. R- 
Cr. R. 32. 


whether the party has disobeyed the Magistrate’s 
order, and whether such disobedience has produced, 
or is likely to produce harm. 

Qua j re .-—Whether such a.u order under section 
73 of the Code of Criminal Procedure (Act XXV of 1861) is legal, as that 
section refers to public nuisances. 


When an application has been made to the Magistrate for the removal 
_ i 11 tut v • of a wall under sections 308 and 320, Code of Crimi- 
« °« er if e ’ na l Procedure, as affecting the public convenience, 
** ». W. R. Or. R 66. the High Court will not compel the Magistrate to 
proceed under section 320, and enquire whether the land on which the wall 
was built was open to the use of the complainant’s people. 


When a Magistrate under section 308 Cx-iminal Procedure Code (Act 

Municipal Commis- XXV of 1861 )> luis ord( r re(l the suppression of a trade 
f « . or occupation as a nuisance, and injurious to the 

sioners lor l e u- health of the community, the High Court will not 
burbs of Calcutta v. interfere unless they find either (1) that there was 
Amanut Ali, 7 B. L. no reasonable evidence before the Magistrate of the 
R. 516. trade being injurious to the health and comfort of 

the coevnunity, or ( 2 ) that the cause shown was such as ought to have sa¬ 
tisfied the Magistrate that his order for suppressing the trade was not 
reasonable and proper. The Court take the findings of fact by the Magis¬ 
trate to be correct, unless they see that there is not on the record any evi¬ 
dence to warrant such findings. 


S. S.4R:, 
4J6, -IS 3, 
Act X., 
1 SS2. 


iSS. 
A "l X 


The mere non-service personally of a notice to remove a mflsance, is not 
n i, «,«. 4 . e o a sufficient ground for the Court, under section 434 
Hocnan v. Filliot, S. 0 £ t j ie o )( ] e G f Criminal Procedure (Act XXV of 

W. R. Or. R. 4. 1861) to set aside the Magistrate’s order, when it 

appears that the parties did not take the objection before the Magistrate, 
and that they in fact admitted knowledge of the existence of the notice, 
and sought to excuse their failure to obey it. 


a person to keep his ponies from straying is not a 
public nuisance punishable under section 290 of the 
Penal Code. 


The omission of 

JLoynath Mundul 
& others v. Jamul 
Sheikh & another, 6 
S. W. R. Cr. R. 71. 

Section 308 of the Code of Criminal Procedure (Act XXV of 1861) re¬ 
ly, ah an Chmider Ba- ^ ers nu i sances a thoroughfare or public place, 

neijee & others, v. 

Nund Coomar Baner- 
jee & others, 8 S. W. 

R. Civ. RuL 239. 


free use of their own portion of joint property 


- b O -1 -A- J 

and has nothing to do with the interior of pri¬ 
vate houses, and therefore, does not bar the jurisdic¬ 
tion of the Civil Courts in a suit brought to set aside 
an order of a Deputy Magistrate respecting some 
of the owners and occupiers of a house from the 

I • • I I f 
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Pull Bench Ruling of Koer Be joy Keshub Roy v. Slmma Soonderee 
Dassee, which recognized the absolute right of a share holder in a joint- 
family house to the extent of allowing him to partition off his owii specific 
share in every single part of the premises, followed. 


Section 311 of the Code of Criminal Procedure (Act XXV of 1861) and 
« ^ « ^ ie °ther sections of Chapter XX of that Code refer ibw." 

to public thoroughfares and not to private roads over 
which a right of way has been established. The 
owner of a piece of land between a village and the 
public road, who allows his neighbour’s cows to pass 
over it on the way to pasture, does not thereby 
create a right of easement over the land so as to deprive it of all value by 
rendering its cultivation impossible. 


& others v. Gunga 
Gobind Chatterjee, 
8 S. W. R. Civ. Rul. 
269. 


In a case of public nuisance under section 290 of the Penal Code, it 

Oncer am v Lames- nmst bo P rove<1 that in i nr J» danger, or annoyance 

’ have been caused either in regard to the enjoyment of 

Sor, 9 S. W. ft. Ur. ft. property or the exercise of a public right on the 

70* part of a portion of the community or of any parti¬ 

cular class of people. 


Section 62 of the Code of-Criminal Procedure (Act XXV of 1861) does 
Golam Durbesh Case n0 ^ au thorize a Magistrate summarily to direct the 
„ 1 n tit p p owner of a tank in a dry bed of a river to destroy 
OL ». W. ft. U . ft. ou the ground that they are an obstruc- 

tion to the public in the lawful enjoyment of the 
river, and that the stopping of the water interferes with the health of the 
public. 


K 141, 
Ait X., 
1SS2. 


The order of a Magistrate under secton 308, Code of Criminal Procedure j 33 . 

Paul Dass Case of 1861) should be confined to a direction 

i n q w R r n ri* remove the nuisance complained of. In the case 
1U 8. W. ft. Ur. K. 01. G t a tn.uk, the Magistrate cannot order the proprietor 
to excavate it; the proprietor ought to have the discretion allowed him as 
to the mode in which he will remove the nuisance caused l>y the tank. If 
the Magistrate is compelled to direct the excavation of the tank, the actual 
cost of excavation can alone be charged against the proprietor, at whose 
disposition the soil taken out in the course of excavation must be placed. 


A Magistrate ordered the rival holders of two liauts to abstain from 
Kalikapershad holding their hauts on the same day upon adjacent 


, p file pieces of ground, as he apprehended a continuance 
Oth ers, v&ft® 0I » of riots and affrays, and annoyance or injury to 

W. R. Or. R. 51 S. 0. persons lawfully employed in them. Held, that the 
5 B. L. R. App. 82. order was strictly within the provisions of section 
64 of the Code of Criminal Procedure (Act XXV of 1861) and the High 
Court accordingly refused to interfere with it. 

70 “ Section Cl" in XaUk.ii'CwLuvl £ omer>, line, ", ic.vl -Section <■-. 


h U4. 
A • * 
im 
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s.m Tlie order contemplated by section 62 of the Cede of Grimiest Prdo4* 

mt Reg. v. Ameerud- d " re XxXof 1861 J is , a particular anJ ^ 60 “ c 

q order addressed to a particular person or particular 

deen & Others, 12 S. p ersons to do or to abstain from a particular act or 

W. R. Or. R. 36. particular acts. That section does not empower a 

Magistrate to pass a general order to persons not to allow their cattle or 

horses to run at large on the public roads ; nor can such an order be passed 

under Act III of 1867, which applies only to injury done by cattle to crops 

&c., and to the sides of public roads and embankments. 


P* S. 133, .TjLj.vn.t c»i 

144. Alt ° 

x., i88j, Kalidass Bhuttachar- 
Mohendronath 


e>. Hi. 
Act x„ 
1882. 


Where a Magistrate dismissed a complaint under section 308 of th%; 

Code of Criminal Procedure (Act XXV of 1861) it 

._._„„„„ was held that it was competent for him to pass an 

InT 4 -+ • i o q w order under section 62 of that Code in the same case, 

Cnatterjee, 12 o. W. p rov ij et l } ie called on the defendant to show cause 
R. Or. R. 40, S. C. 5 B. sec ti 011 (J2 should not be applied. 

L. R. App. 82. 

Section 62 of the Code of Criminal Procedure (Act XXV of 1861) does 
Rajbullub Addhya v 11 to disputes connected with lands, but refers 


Gobindo Chunder 
Moitro & others, 12 
S, W R, Or. R. 6$. 


specially to nuisances and other similar matters in 
which immediate action is necessary in order to 
avoid the risk of illegal consequences. 


6. 141, 

Act x., 

188 »- Radhakishore v. 


Section 62 of the Code of Criminal Procedure (Act XXV of 1861) does 
Ol r _ not authorize a Magistrate summarily to direct a 
j, „ , i e person to remove a Avail erected on land alleged to 

b ~ iee ’ belong to another person in the absence of evidence 

W. R. Or. R. 19. showing that a riot or affray was likely to occur. 


s. i 4 i, Where a Deputy Magistrate, without taking evidence, made an order 
Ysa?'* Mohun Sirdar v. U31( ler section 62 of the Code of Criminal Procedure 
Obhoychurn Mooko- ( Act XXV of 1861), changing a day tin which a haut 
j , IQ a \xr q used to be held, and subsequently, on taking evidence, 
O B 72 " " found that his first order was wrong and passed 

Or. n. 7<5. without jurisdiction, he was held to have acted 

properly in recalling his first order. 


B . ]44i A Magistrate has no power under section 62 of the Code of Criminal 

* 188 *'’ TTff nn a Procedure (Act XXV of 1861) to issue any order 

Uttam ynunaer which is by its very nature irrevocable. All that he 

Chattel^ee v. Ram- has power to compel the OAvner of property to do, is to 
chunder Chatterjee, take certain order with it. Such power does not 
13 S. W. R. Or. R. 72. extend to an order to cut down a large quantity of 

trees. 

' Apt x., A Magistrate cannot pass an order under section 62 of the Code of 
188? ’ Luchmiput Singh ^ riminal Procedure (Act XXV of 1861) directing a 
% Rautmul De ti- P^ 80 ? 1 *° abstain from a certain act, or to take 
* ” " certain order with certain property, unless he is 
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tioners, 14 8. W. R. satisfied that such direction on his part is likely to ' 

Or. R, 3. prevent or tends to. prevent a riot or affray; nor can 

he pass an order nnder that section or under section 282 or any other section 
of the law, calling upon a person to enter into recognizances not to collect 
certain cesses,—rthough under section 282 the Magistrate may hind him 
down to keep the peace, if there is sufficient evidence to show that a breach 
of the peace is imminent through his acts. 


In referring a case regarding a nuisance to arbitrators under section 
Shan... Kant Bun- S1 °’ 0o ';° f Criminal Procedure (Act XXV of 1881) 
„ . 14 . g a Magistrate should fix a time witlun which the 

aopaanya in re, 14 o. arbitrators are to send in their award j and this must 
W. R. Or. R. 89. be done whenever from any cause the constitution 

of the jurors is changed and a fresh juror is appointed. Where .this is not 
done, a Magistrate cannot carry out his original order, if there is any delay 
in the submission of the award by the arbitrators. 


fi. JS5, 
Act X,, 
1883, 


Where the owner of certain land lived in another district and was not 
Dwarkanath Haz- P rove d to have suffered the land to be in a filthy 
. 1<? « state, and the Municipal Commissioner fined his 

ran, pecnioner, 10 b. mooktear under sec tion G7, Act III of 1864, B. C. 

W. R. Cr. it. 60 ; o. U. w bich empowered him to fine either the owner or 
8 B. L. R. Ap. 9. occupier. Held, that the discretion which that sec¬ 

tion gave had not been properly exercised—proceedings quashed and refund 
of fine directed. 


An order in writing under section 62 of the Code of Criminal Procedure 

Pitamber Day, peti- ( A f XX J . o( susblin a chaTse 

.. -jZ’n n under section 188 or the Penal Code. 

tionar, li ». W. R. or. Quaere: — Whether a Magistrate has not power 

67. to proceed under the former section instead of under 

section 808, against a party for disobeying an order issued by him directing 

the party to clean a privy pronounced to be a nuisance. 

The extraordinary power given by section 404, Code of Criminal Proee- 
A pviinowan dure (Act XXY of 1861) was declined to be exercised 
. . _ f 17 to quash proceedings held under a bond fide exei‘eise 

tmoner, uase Oi, 17 c £ discretion in a case where a fine was imposed for 
8. W. R. Or. R. 58. keeping a piggery in a filthy state. 

The petitioners who filled up a portion of a ditch or drain which formed 

Roopnarain Dutt & P^t of a public way, and which belonged to the 
* 77. public, instead of being convicted of a nuisance 

another, petitioners, p U11 i 8 b a b]e under section 200, Penal Code, were con- 
18 8. W. R. Or. R. 38. victed of criminal trespass. But in as much as they 
h qd not been sentenced to a heavier punishment than might have been 
awarded, if they had been convicted of a nuisance the High Court acting 
under section 426, Code of Criminal Procedure (Act XXV of 1861) declined 
to interfere. 


P. P.144, 
l."3. Act 

x., m2. 


P. P. 4SS, 
436, 488, 
Act X., 
1P82. 


F. 587, 
k ct X., 
IfeM. 
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B.lti, 
Act X, 
1882. 


The 


operation of 

Banee Madhub Chose 
v. Wooma Nath Roy 
Chowdhry, 21 S. W. 
R. Or. R. 26. 


section 518, Code of Criminal Procedure (Act X of 
1872) is confined io cases where, in the opinion of 
the Magistrate, the delay which would be caused by 
adopting a different procedure from that specified in 
the explanation of that section, would “ occasion 
a greater evil than that suffered by the person upon 
whom the order is made, or would defeat the intention, of this (the 39th) 
Chapter.” Where a Magistrate, without hearing the petitioner or giving 
him ail opportunity of being heard, and simply upon the foundation of 
a police officer’s report, directed the petitioner to abstain from holding a 
haut upon his land on a certain day, because another party had long been 
accustomed to hold a haut upon liis land adjacent to the petitioner's haut on 
the day following that in which the petitioner held his haut, it was held 
ttyit his order passed under section 518 was ultra vires , the police officer’s 
report being vague and insufficient, and a private interest of this kind not 
affording a ground for making an order under section 518, or any other 
order under the Criminal Procedure Code. 


s. s. 133, An order by a 

Reg. v. Bhojendro 
x - 1SK - Lall & others, 12 
W. R. Cr. R. 86. 


Magistrate under section 521, Act X of 1872 for the 
removal of a nuisance does not become absolute 


S. 


until an opportunity is given to the persons affected 
by it to show cause why the order should not he 
carried into effect. No order can he made under 
section 528 of the Code, unless there is imminent danger or fear of injury 
of a serious kind to 1 he public involved in the case; and where a Magis¬ 
trate, who had made an order under section 521, subsequently directed 
further enquiry to be made, it was held that he must be considered to have 
abandoned his proceedings under section 528, and that he should have 
proceeded under section 525 instead of fining the party charged under sec¬ 
tion 188 of the Penal Code. 


A Magistrate’s powers, under section 521, Code of Criminal Procedure, 
are confined to the instances specially mentioned 

sein & another peti- * n seotio . n which does nor confer general powers 
’ p upon a Magistrate to pass any order he may con¬ 
sider necessary for the protection of the public 
health, ft is only from a thoroughfare or public 
place that under that section a Magistrate is at liberty to direct a nuisance 
to be removed. 


S. 1 S3. 

i* 82 . ’ Shah Soojaut Hos 


tioners, 22 S. W. R. 
Cr. R. 19. 


S. 135, 

Act X., 

iB 82 . Brindabun Dutt v. 


In a case in which a party, on whom an order had been made for abate¬ 
ment of nuisance, applied under section 523, Code of 

Dwarkanath Sein. 0r T n ?' Procedure (Act X of 1872) for the appoint- 
09 c w p ft p Art me y j t °f a jury; the Magistrate appointed the com- 
o. W. K. ur. K. 4/. plaiuant and two of his witnesses to be,—the former 
the foreman, and the latter two of the members of the jury. Held, that the 
jury so constituted by the Magistrate was not a proper tribunal under sec¬ 
tion 523, Code of Criminal Procedure, and the proceedings &c. were accord¬ 
ingly set aside, and the Magistrate directed to appoint a fresh jury. 
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In Order to found tlie jurisdiction of a Magistrate to take action under 

Rosikkll Nandi v. section 532 9 I the. Code of Criminal Frocedure (Act 

Kartic Shant 22 S. f of 1872), rt is necessary that-a (Uspute exist be- 
_ * tween two persons concerning the right to the use of 

W. R. Or. R. 48. any land or water, or any right of way; the juris¬ 

diction is intended for the purpose of preserving the public peace. 

Where a Cantonment Joint-Magistrate, acting on the advice of the 
.... Station Staff Surgeon, ordered a person to desist 

„ _ LL* pe * storing hides in the station, and directed him to 

24 S. W. K. Or. R.52. remove the hides to a place distant from the town, 
the High Qourt held that the order appeared to be one under section 518, 
Code of Criminal Procedure, (Act X of 1872), and therefore it could not 
interfere with it under the law. 


The Code of Criminal Procedure (Act X of 1872), section 521 does not 
Nuncio Kumaree warrant a Magistrate’s interference with a prostitute 

Peshagur v Anund ior P m 'P ose removing her from her dwelling- 
-- , 8 n v house simply on the ground of her profession, so 

monun Uoono Iva- j Qn „ ai! s ] 10 behaves herself orderly and quietly and 
kurta, 24 S. W. R. creates no open scandal by riotous living. 

Cr.R.68. 


In a prosecution under section 521, Criminal Procedure Code, (Act X of 

Hadiee Muzhur Alift 1872 ) is n «cessanr to show two things first, that 

_the act complained ot is a nuisance; and second, 

oJthat it was committed on a thoroughfare or public 
Bahoo, 25 S. W. R. 72 pi ace . Where a Deputy Magistrate had treated the 
slaughtering of cattle as a “nuisance” under section 521 of the Criminal 
Procedure Code, and ordered its discontinuance within a private enclosure 
belonging to some Mahomedans. Held that, though the act complained of 
might be shocking to the prejudices of Hindoos, it could not properly be 
regarded as a nuisance, and that, at any rate, the act being done in a pri¬ 
vate place and not a thoroughfare, it could not be dealt with under sec¬ 
tion 521. 


Held also, that the agreement of the accused to refer the matter to a 
jury, which had given the case against them, in no way deprived them of 
their legal rights, or affected the fact that the question of the expediency of 
of discontinuing the alleged nuisance, which had been referred to the jury, 
ought not to have been so referred. 


A Magistate is bound under section 525, Criminal Procedure Code (Act 
Nimae Churn Dey X of 1872 ) to talcc evidence when, on the receipt of 


ft others v. Kashie 
Nath Rakhit ft 
others, 26 S. W. R. 
Or. R. 7. 


of an order under section 521, the party appears and 
shows cause and submits to the judgment of the 
Magistrate. In such a ease the penalty provided by 
section 188 of the Penal Code referred to in the 3rd 
para, of section 529, cannot be enforced. 


b. ur, 

Act X, 
1802 . 


8. 144, 
Act X., 
1882. 


S. 183, 
Act X., 
1882 . 


s. m. 

Act X.,« 
1832. 


8 . 3 . 186 , 
137 , 140 , 
Act X., 
1882 . 
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S. 1S3, 
Act X., 

m2. 


s. Ill, 

Act X., 
1B83. 


Placing taubailS ill {l public thoroughfare is an offence under section* 
p tr a- 34 of Act V of 1801. But Sub-Magistrate not com- 

* t i , V ‘ « petent of liis own motion to institute the prosecu- 

Jelaloodeen, 2N. W. & 0 n. 

P. Rep. All. 5. 

A prostitute by visiting a dak-bungalow, at tbe request of a person 
fieff v Mu sa il m iit. staying there, but against whom there is no evi- 
_ — — donee of any impropriety of speech, or gesture, or 

a «. W. r. or that she had occasioned annoyance to the 

Rep. All. 349. public generally, or to any person, who, in the exer¬ 

cise of their public right, were lodging in the bungalow, i| not liable to be 
convicted under section 290 of the Indian Penal Code as having 1 'committed 
a public nuisance. 

In order to remove a public nuisance, a Magistrate is bound to proceed 
‘ it riamnrUinT. under section 308 and following sections of Chapter 

n o MW PR XX of the . Criminal Procedure Code, (Act XXY of 
W.r.Kep. 1891 ) a .nd is not competent to pass a summary order 
to the police to do so. 


All. 452. 


An order of the Magisti*ate directing that all music should cease when 
Muthialu Chetti v aT, 7 procession is passing a certain place of worship, 

Bapun Saib, 21. L. R. 

Mad. 140. 


held ultra vires. 


The term “ public spring” in section 277 of the Indian Penal Code 

Reff v Vitti Chok- does not include a. continuous stream of water ruu- 
ts,eg. . ning along the bed of a river. 

kan & others, 41. L. b b 

R. Mad. 229. 

Omission to fence a wall on private ground within eight yards of a 
_ _ a T highway and open to it, is not punishable as a 

? S' V ’ b public nuisance. 

L. R. Mad. 280. L 


Orders by Sub-Magistrates, in one case directing the removal of a 
Proceedings of 12th ^ i0use on the ground that it was in a dangerous and 
_ , 1 . _ Q . . dilapidated condition, and in the other directing the 

p”* di”ok 4 a<l removal of a granary on the ground that it had been 
Rep. RuL 35. improperly erected upon land required to be kept 

unoccupied for common purposes, were set aside by the High Court because 
the Sub-Magistrate acted without jurisdiction. 

An order issued by a Magistrate under section 62 of the Code of Crimi- 
_ - iC+ . nal Procedure (Act XXY of 1861) in consequence of 

Proceedings of 16tn a Maliaziniaina signe a by certain persons, but with./ 

Aug. 1869, 4 Mad- ou t any notice to the defendant or enquiry by the 
Rep. Rul. 67. Magistrate, is illegal. 
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The Sub-Magistrate issued an order to two persons directing them to 

Proceed!* of 22nd remove a certairf omhankment whereby the adjacent 
ifah iftTn k Wail lands of the complainant were in danger of being 
R ' b i 10 ' flooded. Held, that the act of the defendant was 

Jiep. RUl. 19. not an act which could be prohibited by the Sub- 

Magistrate under section 62 of the Code of Criminal Procedure (Act XXV 
of 1861). 


The Magistrate of a District issued an order, under section 308 of the 
Reg. v. Dalsukram ° f Criminal Procedure (Act XXV of 1861) 

Haribhai, 2Bom. Rep, “"“S D P?“ th f pohtraner to remove a building, on 
' . the ground that it was an unlawful obstruction upon 

a high-road. A jury of five persons was appointed 
by the Magistrate’s successor, under section 310 to report, within fifteen 
days, whether the order was reasonable and proper. The jurors, being 
without instructions, took different views as to the performance of their 
duties; but four of them visited the premises, and were unanimous in find¬ 
ing that the building complained of was not on a high-road at all. Five 
days after receiving reports to this effect, the Magistrate issued another 
order to the petitioner, requiring him to pull down his house within fifteen 
days, as the jurors had made no report within the time prescribed. The peti¬ 
tioner showed cause under section 313, hut without effect; and the order 
was repeated. The Session Judge, meanwhile, upon application of the pe¬ 
titioner, called for the proceedings under section 434; but the Magistrate 
wrote, questioning the Judge’s authority to interfere ; and without waiting 
for a reply, proceeded to try the prisoner foi disobedience to an order duly 
promulgated by a public servant, and sentenced him to twenty-five day’s 
imprisonment, under section 188 of the Penal Code. His house was also pulled 
down. The proceedings were ultimately forwarded to the Session J udge, 
whose successor in office returned them with the remark that nothing appear¬ 
ed to have been done contrary to the law for the removal of nuisances. Held, 
(reversing the conviction) that the Magistrate ought at once to have com¬ 
plied with the precept of the Session Judge under section 434; and that 
he was not warranted in convicting and imprisoning the petitioner for 
disobeying an order, the legality of wliich was then properly under the 
consideration of an Appellate Court: Held, also, that the petitioner had 
shown sufficient cause to satisfy the Magistrate under section 313 that the 
order to pull down the house was “ not reasonable and proper.” Qncere y 
whether Act XVIII of 1850 would protect a Magistrate in such case from 
being sued for damages. 

An order made by a Magistrate under section 308 of Act XXV of 1861 


(Criminal Procedure Code) is not a judicial proceed¬ 
ing within the meaning of section 404 of that Act. 
A Magistrate who makes an illegal order, which 
purports to bo made under section 308 of Act XXV 
of 1861, but is not made in accordance with the pro¬ 
visions of that section, is liable to be sued in the Civil Court in respect of 
such order, and to be restrained by injunction from carrying it into effect. 


Ashburner v. Ke- 
shav valad Tuku 
Patil et al. 4 Bom. 
Bep. App. Civ. 160. 


s. m, 

AotX., 

1889. 


S. 139, 
Act X., 
1»83. 


P. 133, 
AetX., 
1803. 
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s. m. 

Act X., 
1882. 


a. 133 . 

Act X*. 
1883. 


S.3. 144, 
487, Act 
X, 1883. 


& S. 144, 
133, Act 
X, 1883. 


S. S. 141. 
133, Act 
X., 1863, 


The temple of Pandliarpur, a public temple, is visited at certain periods 

Keg. v. Remckandra of tlre J«»*y a lill l e concourse of pilgrims. With a 

Eknath et al. 6 Bom. ? iew to ,PJ CT1 ; nt thl! d “S crs fr ?“ °J ercr ° wd - 

mg and to improve tlie ventilation, the Magistrate 

Rep. Crown Gases, p., by a written order, under section 62 of the 
36. Criminal Procedure Code (Act XXV of 1861) direct¬ 

ed hereditary priests of the temple to widen and heighten the doorway. 
Held, that such order was legal under the above section. 


Semite , that the case would have been the same had the temple been 
private property; and also that the power of Magistrates to issue orders 
under the section in question is entirely discretionary. 


An order under 

Ganprasad bin So- 
bharam, petitioner, 9 
Bom. Rep. 160. 


section 308 of the Code of Criminal Procedure (Act 
XXV of 1861) is a judicial proceeding within the 
meaning of section 404 of that Code and is, therefore, 
open to review by the High Court under its extraordi¬ 
nary jurisdiction, when an error in law is committed. 


Asliburner v. Kesbav, (4 Bom. Rep. A. C. J. 150) on this point over¬ 
ruled, and The Collector of Hooghly v. Taraknath Mukhopadhya, (7 Beng. 
Law Rep. 449) followed. 


A Second-Class Magistrate, who issues an order under section 518 of 

Reg v Ranchhod * ie Procedure Code (Act X of 1872), has 

Dayal 10 Bom. Rep. n0 to P™' is >‘ f° r ‘‘ 8 . disobedience by 

- 1 ^ reason of section 4/3 of the 

424. 


reason of section 473 of the Criminal Procedure 
Code. 


Held, that an Assistant Magistrate as he comes within the definition of 

Oovt.T. Mahomed the tcrm ? f M^'istate ” was competent to 

« , y. i -nt nr r» puss an order under section 62 of the Criminal Pro- 
J3U£sn, \ * * cedure Code (Act XXV of 1861), which contemplates 

Reg. (Agra) 23. circumstances under which an immediate order is 

urgently required, and in this respect differs from section 308 of that enact¬ 
ment, and that it should be read along with section 188 of the Indian Penal 
Code. 


Held, that the Magistrate as President of Municipal Committee has no 
Govt V Sham Soon- l x)wer t° issue an order forbidding as a nuisance an 

der, petitioner, 1 N. 

W. P. Rep. (Agra) 34. 


act not included in the rules passed under Act XXVI 
of 1850. 


The accused was fined by the Magistrate for not having closed the 

Oovt. v. Chooneelall, dra ] n ™ parsmmee of the verbal order of the Magis- 
o w tit n u trate. Held, that the Magistrate should have pro- 
fa N ' n- ii R P ' ceeded under Chapter XX, Act XXV of 1851 in as 
(Agra) Cnml. 1. much as the nuisance was not one from which 

immediate danger was apprehended, and not under section 62 which em¬ 
powers the Magistrate to put an immediate determination to the continuance 
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thereof, a written order not having been given, the procedure was faulty - 
and therefore quaehod« Only Magistrates of a district or division can act . 
under Chapter XX, section 308. 


An order having been made under section 518 of the Criminal Proce- g. 1 * 4 , 
Bradlev V. Jameson dure Code > Act X oE 1872 > was subsequently reviewed 
11 f! T n Aid ' 5y the Magistrate who passed it. On the review, the 

Magistrate struck oft' the case remarking that the 
order was bad, and referred the matter to his superior officer. The latter 
having declined to interfere, stating that he saw nothing illegal in the order, 
revived his former order. Held, that there being no fresh proceeding, the 
order reviving the other was bad. 

Orders made under section 518 of the Code of Criminal Procedure (Act e 144 
Proceedings of 30th X of 1872 )> not being joaicial proeoedin^, are not 

October 1876. Weir, 

418. 


open to revision by the High Court under section 
297 of the Code of Criminal Procedure. 


Scope of powers 

Proceedings of 4th 
Peb. 1879. Weir, 
419. 


conferred in section 518. The application of the 
section is confined to the particular act from which 
danger is apprehended, and it does not authorize an 
order prohibiting a course of conduct or an occupa¬ 
tion-involving a series of acts done at certain inter- 


P. U4. 
Act x, 
1bS3. 


vals and spread over a period of time. 

A merely temporary prohibition of the use of music in front of the 

- ,, ._place of worship referred to in Muthialu Chetti v. 

Pedda Chan, petition- fe, s ., ib pi. L . B. Mad. 14») will not noees- 

er. Weir, 422. sarily be interfered with, as being opposed to the law 

as laid down in the judgment of the High Court, but a repetition of such 
orders would be illegal, in as much as the judgment of the High Court would 
thereby be rendered inoperative. 

The judgment of the High Court applies only to persons who are bond 
fide assembled for the purpose of worship. 

An order interdicting for an indefinite period the use of the streets for 

Proceedings of 22nd f’ 1 ? purposes of a certain caste pimvssum is; illegal, 
6 _ . . OQ being beyond the scope ot the law (i. e.. Chapter 
NOV. 1879. weir, 428- X XXIX Criminal Procedure Code). Such an order 
if made (by a Subordinate Magistrate) without express reference to any 
provision of the Code may be recalled by the Magistrate of tin 1 District as 
an order made ultra vires, and if made with express reference to section 
518, Criminal Procedure Code, it may, although not open to revision by the 
High Court, be recalled by the successor of the Magistrate who made it. 


Revision Case No. 
23 of 1882. Weir, 
429. 


The above ruling dated 22nd November 1879 


followed. 


e. m, 

Act X„ 
1883. 
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A Ui, 
ActX, 
1882. 


S.S.144, 
133. Act 
X- 1882. 


6.6.133, 
143.144, 
Act X., 
1882. 


Orders made by a Magistrate under section 518 of the Code of Criminal 
Seem Nvna Mo- Procedure. (Act X of 1872), not being open to revi- 

... sion by the High Court, the proper course to be 

maeen, petitioner. p ursue q by a person feeling aggrieved by any such 

Weir, 430. order is to petition the District Magistrate to recall 

the order, and, if that fails, to petition the Government. 

Sections 518 and 521 C. P. C. (X of 1872) do not empower a Magistrate 
.. ..... to pass orders regarding the custody and guardian- 

° f ship of children. Section 518 being merely ancillary 

Oct. 1880. Weir, 430. to section 521, it follows that where the latter sec¬ 
tion does not apply, the former section becomes also inapplicable. 

• 

Section 521 does not authorize an order prohibiting on sanitary grounds, 
Revision Case No burials in certain places. Such an order, if the 
__ „ ic Qi 1 x 7 ■ circumstances require it, should bo passed under the 

8b 01 1881. weir, p 0wers conferred in section 518, or 519. 

431. r 


8. S. 133, 
144, Act 
X., 1882, 


Local nuisances specifically provided for in section 521 are taken out 
Proceedings of 5th the general provisions in section 518 of the Code. 

Dec. 1867. Weir, 432. 

Every order made under section 183 of the Code of Criminal Procedure, 
_ ' . Act X of 1872, must appoiut a time within which, 

impress V. "TqjO- an q a place where, the person to whom it is directed 
kanto Roy Chowdhu- may appear before the Magistrate, and move to have 
ri, 9 I. L. R. Calc. 637. the order set aside or modified. 

No unconditional order can be made under that section. 

Where accused had taken their station at a place on a public road 


Proceedings ot 28th 


inviting the villagers to play at cards and winning 


t - . sums of money from them by means of the game. 

January, 1878. Weir, Held, that the act amounted to a public nuisance 
99* under section 290. 

Gambling in a private house is not per fte a public nuisance under 

Proceedings of 25th soction 2U0 * 

Feb., 1879. Weir, 

100 . 

Be tha n Chetti & Gambling in a market place held to amount to a 
others. Weir, 101. puWic 

The imprisonment awardable in default of payment of a fine imposed 

Badise Yellaman- uu ^ er section 290, (Indian Penal Code) may he 
, „ ,, . rigorous imprisonment. 

der & others. Weir, b 1 

101 . 

In Empress r. BrnjoUito Boy Cliowll.nri, »«* 2, for “Act X. of 1W “1«K2.” 
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c 

A conviction under section 278 of vitiating the atmosphere so as to. 

make it noxious*to health by throwing dust and: 
¥asudevan Ohetti sweepings in front of certain houses, upheld as a 
& others. Weir, 102. conviction of an offence under section 290 of the 

Code. 

A person injured by the erection of an obstruction on a public high- 
ftn,Tn Tunnoo V. Sree- ^ a y i 0 n °f precluded from suing the person by whom 

it has been caused, by the circumstance that he has 
previously applied to the Magistrate for an order for 
its removal, and that the Magistrate refused to 


- 


nath Dass. Marshall’s 
Rep. 537. 
make any order. 


OBSTRUCTION. 


Where a Magistrate has commenced proceedings under section 008 of 
Reg. v. Pittl Singh, the C„do of Criminal Proce.lnre (Act XXV of lHlil) 
3 c w n Pv P V7 he is not at liberty to proceed otherwise than m con- 

<So. w. it. or. it. or. formity with the rules laid j owu i n Chapter XX of 

the Code. 


S. 133, 
Act x., 
IS83. 


The obstruction of a drain into which the sewage of complainant’s s.s.m, 
premises fell, does not fall either under section 308 xl'im. 
or 320 of the Code of Criminal Procedure (Act XXV 
of 1801), but is matter for a civil suit and injunc¬ 
tion. 


Troylukhonath Bose 
in re, 5 S. W. R. Cr. 
R. 58. 


Tbo Magistrate of a District can alone bold proceedings in a ease (such s.is8, 
Grisehuncler flhnc as ^ho removal of a tliatelied bouse) under section 

, ” 1r . 308 of the Code of Criminal Procedure (Act XXV of 

<T w Sv r» ok 1801 )• The Joint-Magistrate while in charge of the 

o. W. A. Or. R. ob. Magistrate’s office lias no such jurisdiction. 

Proceedings under section 308 of the Code of Criminal Procedure (Act s. m, 
Punchanun Bose & XXV of 1801) for the removal of obstructions may 

another, petitioners. T • • ^ il 1 • ^ ■ l ^ ® 

15 S. W. R. Cr. R. 41. 


division of a district. 


In the case of a complaint under section 308 of the Codo of Criminal 

,_Procedure (Act XXV of 1801) for the removal of an 

Becnaram Bhutta- olwtnit5tioll froni a thoroughfare, a Magistrate 

charjee & others, pe- should first enquire if the road is a public one or 
titioners, 15 S. W. R. not. If lie finds ill the affirmative, lie lias jurisdie- 
Or. R. 67. tion to proceed ; if in the negative, lie should with¬ 

hold his hand and abstain from carrying out the order for removal of the 
obstruction. 

Section 02 of the Code of Criminal Procedure' (Act XXV of 1801) does 
Nilkomul Mookho- 11 °t apply to a private dispute between two parties 

padhya v. Anund relative to a path. 

Chunder Lushkur, 19 
8. W. R. Or. R. 6. 


S.144, 
Act X., 
1833. 
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S.S.1SS, 

lie. wo, 
let X., 
1882. 


Section 526, Code of Criminal Procedure (Act X of 1872) does not 


Kashi Cfrmder 

Chuckerbutty v. Yar 
Mahomed, 21 S. W. 
E. Or. E. 10. 


S. S. 144. 
183, Aut 
X, 1882. 


S. S. 135, 
138, 139, 
141, Act 
X., 1882. 


Sen v- Ichanath Mo- 
zumdar, 21 S. W. R. 
Or. R. 64. 


a i4i. 

Act x., 
1882. 


8. 133. 
Act X., 
1882. 


S.S. 133, 
147, Ao* 
X, 1881 


enable a Magistrate to make any orders except such 
as are mentioned in section 521 under which he can 
only deal with existing obstructions: the Magis¬ 
trate has no power to direct what is to be done in 
tlie case of any future obstruction. 

A Magistrate of tlie 2nd class having passed an order under Act X of 
n«tf 1872, section 518, for the removal of an obstruction, 

. . 01 _ ’ the Magistrate on appeal held that though the 

petitioner, 21 b. W. proceedings of the Subordinate Magistrate were 
R, Or. R. 24. without jurisdiction, he (the Magistrate) was com¬ 

petent under the section 518 to direct the removal of the obstruction ; and 
he passed an order accordingly. Held, that the order of the Magistrate 
under section 518 was illegal, and that he should have proceeded under 
section 521 and the following sections of the Code. 

In a case in which a Magistrate ordered a person either to remove an 
~ obstruction to a path leading to a road or to show 

Roy Omeachunder c{uige why such or( f er sbould n * t be enforced, and in 

which subsequently the Magistrate, on the applica¬ 
tion of the party charged, appointed a jury under 
section 523 of the Code of Criminal Procedure (Act 
X of 1872), it was held that the question the jury should have been told to 
try was the question whether the first order of the Magistrate was reason¬ 
able atul proper, and for that purpose to consider whether there was a bond 
fide question between the parties as to the right of way over this particular 
piece of land. 

A. Magistrate’s jurisdiction under section 518, Criminal Procedure Code 
TlnH v (Act X of 1872) to direct the removal of an obstruc- 
__ , {L ’ tiou is confined to eases where there has been annoy- 

Unnoaa Olxurn Ilutt, ;m ,. e or injury to any person lawfully employed, or 

23 S. W. R. Cr. R. 34- danger to human life,health or safely, or where there 
is a probability of a riot or affray. 

Where in a, proceeding before a. Magistrate under section 308 of the 
Code of Criminal Procedure (Act XXV of 1861) for 
the removal of an obstruction from a thoroughfare 
or public place, the accused appears and shows cause,* 
it is the duty of the Magistrate to enquire whether 
there is a thoroughfare or public place, and whether 
there is an obstruction. If the Magistrate makes 
the enquiry upon evidence before him, he does not 
act without jurisdiction, or in excess of jurisdiction. 
The High Court cannot set aside his order except for an error in law, or an 
excess of jurisdiction. It is not a ground for interference that the Magis¬ 
trate has come to an erroneous decision upon the evidence. 

Before a Magistrate can make an order under section 521 of the Code 
a.:. °f Criminal Procedure (ActX of 1872) to remove an 
“i “ e “ “ obstruction from n path alleged to be a public thO; 
re, 51. L. R. Calc. 875. roughfare, he must first, in a proceeding held under 

Jte. 


Angelo & another, 
(defts.) v. Cargill & 
another, complain¬ 
ants, 9 B. L. R. A. Cr. 
417; S. 0. 18 S. W. 
R. Cr. R. 41. 
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section 532 have come to the conclusion that the path is open to the use of 
tae public. The only functions which .a jury appointed under section 523 
can exercise, are to consider whether the 'order made hy the Magistrate un¬ 
der section 521 is reasonable and proper, it being no part of their duty to 
determine the rights of parties in property. Held, therefore, that where a 
Magistrate, through a mistaken view of the law, ordered the removal of an 
obstruction on a pathway under section 521, and had further submitted 
this order to the consideration of a jury appointed under section 523 before 
he had himself come to a conclusion whether such pathway was a public 
thoroughfare, the only course left open to him under such circumstances 
was to stay all proceedings initiated under section 521 and take action under 
section 532. 


In ordbr to give a Magistrate jurisdiction to direct the removal of an 
unlawful obstruction under section 521 of the Code 
of Criminal Procedure, the place obstructed must be 
a thoroughfare or public place ; and where this is 
disputed by the person, on whom notice to remove 

-. the obstruction has been served, the decision of the 

question cannot be referred, under section 523 to a jury. A Magistrate 
ought not, at the instance of one party, and behind the back of the other 
to cancel the appointment of a juror, oven if such juror be his own 
nominee. 


Chimderaath Sen v. 
Ram Byal Ghuttuck 
& others, 6 0. L. R. 
379. 



\\ 


■y* 




S. S. 1 S3. 
13S, Aot 
X, 1882, 


The fact of a Magistrate taking action under section 521 of the Code ol 
Imandi Khan in re, 8 Criminal Procedure (Act X of 1872) is jrrimd facu 
0. L. R. 399. - sufficient to show that he considers the Incus in quo 

to be a thoroughfare or public place; and if no objec¬ 
tion is taken that it is not such, and the jury find that the order made un¬ 
der that section is reasonable and proper, the High Court will not interfere. 
Where a person to whom an order has been issued under section 521 of 

Mohur Mandar in re, **■* ‘£ Je t of , Procedure (Act X of 1872) 

q p t n a*i appears to shew cause against such order, the Ma¬ 
li O. Xu. n. 4*1. gistrafe is bound to take evidence under section 525 

of the Code. 


S. 133, 
Act X.. 
1882. 


S. 153, 
Act X,, 
18*2. 


If a case within section 62 of the Code of Criminal Procedure (Act 
Khan Chund V. Col- XXV-of 1861) also falls within the scope of section 
lector of Boolundshu- I 308 ,? 1 tllc sa,ne Co<Je » a Magistrate must conform 

tar, on the part of *? directions of the latter sec- 

_ ’ . __ _ fl _ tion, not to those ol the former. 

Govt. IN. W. P. Rep. 

All. 197. 

Where a complaint was made to a Magistrate that an obstruction had 

Lindsay in rt 4 I L 1)6611 ruiaetl 1111(1 existe d oil land reserved by Govera¬ 
ll 191 ' ’ “ ient and dedicated as a public road : Held, that an 

7’ “;, ,; , . „ . P ar t° order, purporting to be made under section 

532 of the Code of Criminal Procedure (Act X of 1872) directing the party 
in possession not to retain possession of the laud until he should obtain the 
decision of a competent Civil Court adjudging him to he entitled to exelu- 
mye possession, with a further direction to remove the obstruction, was bad 
xn law. 


S.S.U4, 
133, Aot 
X., 1883. 


S. 1U, 
ActX, 
1863. 
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S.144, 

ActX., 

1883. 


Under Act XXV 

Proceedings of 17th 
August, 1875. 8 Mad. 
Rep. Rul. 9. 


of 1861, section 62, it is necessary that the direction 
should be addressed to a particular person, or parti¬ 
cular persons, and not to the public generally, and 
with reference to a particular occasion only, not for 
a continuance. 


The accused were charged generally with obstruction in a public way, 
no danger, obstruction or injury being alleged to 
Empress v. Ram have been caused to any person, and were summarily 
Singh & others, 11 0. convicted. Held, that the conviction could not be 
L. R. 462. sustained under section 288 of the Indian Penal 

Code. 


OP THE DISPOSAL OP PROPERTY. 

If personal property of which a person lias been unlawfully deprived 
Bamjeebun Doobey comes into the bauds of a Magistrate, he may direct 
„ its restoration to the owner, otherwise the owner 

v. Lachmonee Dabea, f ; x in thc civil Oourt . 

5. W.R. 1864 Cr. R. 

6 . 

A Deputy Magistrate restored to an accused, money found in his 
Shibchunder Rai house along with stolen property, the prosecutor 

Appellant. 9 S. W. a! I 1 ™!’ 81 “'"I to P rove thtt * the wa» Ms. The 

_ _ ’ Sessions Judge on appeal reversed that order, and 

Ur. K. 5i. directed the money to be made over to tlie prose¬ 

cutor. Held, that the order of the Sessions Judge was made without 
jurisdiction. Held, further, that the order of the Deputy Magistrate was 
one which could not be interfered with by the High Court as a Court of 
Revision. 

Under section 182 A. Act VI1T of 1869, no order can be passed with 
Rash Moh un Go re f l!ren< * e the disposal of any property in a Crimi- 


shamy & another v. 
Kalinath Raha & an¬ 
other, 19 S. W. R. Cr. 
R.3. 


rial Court, unless that property is produced before 
the Court: such order must be made at the time of 
passing judgment. 


S. 830, 
Act X., 
1883. 


\ ' 

' 


A Government currency note stolen from A. was cashed with B. 

Michell in re, 1 0. The thief was tried and convicted for the theft, and 
L. R 339 after this conviction the Magistrate ordered the note 

to he returned to B. Held, that the Sessions Judge 
was, under section 419 of the Code of Criminal Prqcedure, (Act X of 1872) 
the proper person to deal with an application made by A. for the reversal of 
that order. Where a stolen currency note has been delivered to a bond fide 
holder for value, the Court will not, on conviction of the thief restore the 
note to the person from whom it was stolen. A Government currency note 
is not “ goods ” within tlie meaning of the Contract Act. 
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A. was charged before the Police with theft of certain property. The s.». sis, 
Annapurna Baiinre, police considered that no theft, had been committed, 

11. L. R. Bom. 630. and reported the matter to a 2nd class Magistrate, m'’ 

who, agreeing with the police, ordered the property 
to be restored to A. On application by the complainant, the district Magis¬ 
trate found that A. had removed, though not dishonestly the property from 
B. a deceased person, and ordered the property to be given by the police to 
B.’s heirs. It was so given. 

Held, that the provisions of Chapter XXX of the Code of Criminal Pro¬ 
cedure (Act X of 1872) do not apply to such a case. Sections 41.1, 416, and 
417 contemplate proceedings preliminary to, and independent of, inquiry. 

Upon general principles, where there has been an inquiry, or a trial, and 
the accused'person is discharged or acquitted by any criminal Court, that 
Court is bound to restore that property into the possession of the person 
from whom it is taken, unless, as provided for by section 418, such Court is 
of opinion that “ any offence appears to have been committed ” regarding 
it, then such order as appears right for the disposal of the property may be 
made. 

The High Court cannot direct the restoration of the property already 
delivered by the police under the illegal order of the District Magistrate. 


The Assistant Magistrate on a review of the proceedings of the Subor- 
Proceediri 0 -«s of 2Qth dinate Magistrate passed orders directing that certain 
March iQ 70 r Mad produce should be delivered over to the parties 
marcn, la/u. o mm. wholA he C01isi ,i ere(1 entitled thereto. The Subor- 

Rep. Rul. 22. dinate Magistrate had passed no orders under section 

132A. of the Criminal Procedure Code (Act XXV of 1861). Held, that 
the orders of the Assistant Magistrate were made without any jurisdiction. 

A Magistrate has no jurisdiction to order a sum of money deposited 
!• ceedinffs of 13th nn der section 228 of the Code of Criminal Proce- 
Dec 1870 6 Mad dure (Act, XXV of 1861) for the refund of which an 

Rep. Rul. 9. 


S. 216 , 
Art X., 
IK'S. 


application was made, to be credited to Government. 


The words “ any property ” in section 115 of the High Court’s Crirni- 
p 6ff v lamdas Sa- lia ^ Procedure Act X of 1875, include as well pro- 

maldaq 12 Rom Ren 1,erty vollulturily Policed before the Magistrate by 
mamas, ia Jfiom. itep. wifclMJH8 in the case, as property seized by the 

police or found on the person of the prisoner. The 
reference to a Magistrate under section 115 of the High Court's Criminal 
Procedure Code, Act X of 1875, is not a trial for the final determination of 
the rights of the parties, and it is not incumbent, upon the Magistrate on 
such reference to hear witnesses, hut he may rightly order the delivery of 
property to that one of the rival claimants whom he considers, upon the 
statement of their respective cases, to have made out a primd facie case, and 
it is not competent to the High Court to review the decision at which the 
Magistrate so arrives. 

Section 418 (Act X of 1872) merely empowers a Magistrate to pass 

12+h orders fov the disposal of property which lias beenlitV, 

« ? ?Jl • nil the object of an offence. 

Peb. 1874. Weir, 367. J 
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e. 517 , A Magistrate cannot act under section 418 in cases where the accused ^ 
’ Proceedings of 30th ^ ave heen discharged on the ground that no offenc^ ■*' 
June 1874. Weir ^as been proved against them. 

367. * 


Parsanada Nynar 
accused. Weir, 368. 


The ruling in High Court Proceedings 30th 
June 1874 followed. 


s. 5i7, Section 418 does not place the property at the disposal of the Magis- 
Proceedina-s of 20tia trate in the sense of enabling him to bestow it in 
t i iq<7k mTair- oco charity. The Magistrate should make such legal 
July lo/Q. W , doo. deposition thereof as seems right, that is, direct its 
restoration to some one to whom it seems to belong or permit it to continue 
in the possession in which it is found or otherwise. 


S. 517, 
Act X., 
1982. 


A Magistrate has no jurisdiction to make an order under section 518 of 
the Code of Criminal Procedure (Act X of 1872) mere- 
Empress v.Prayag l y for the protection of property. 

Singll, 9 la Xla R* CdllCa 

103. 



r, 

J . 


OF THE TRANSFER OF CASES. 

On an application made for the transfer of a case from the Sessions 
Re^.v. Ameer Khan Court at Patna for trial by the High Court at Cal- 
7 R T P 9 dn g C* cu ^ta, on the grounds, mainly, that all but one of 
I a. 1j. it. aw , o. o. c j 1{ir g es against the prisoners were for offences 
15 S. W. Cr. R. 69. committed in Calcutta; that the selection of Patna 
as the place of trial was calculated to prejudice the prisoners ; that the police 
at Patna were getting up the case against the prisoners by improper and 
illegal means; that by those means was created such a feeling of dread and 
insecurity among witnesses and others in Patna as would prevent a fair 
trial from talcing place there ; that some of the witnesses for the defence, 
although willing to give evidence in Calcutta, refused to go to Patna to give 
evidence ; and that many difficult points of law were likely to arise at the 
trial; but these allegations were denied by the affidavits filed in opposition 
to the application. Held (Macfiterson, J. doubting) the High Court had 
power under clause 29 of the Letters Patent to transfer the case for trial 
by itself. The Court, however, refused the application on the ground 
that a sufficient case had not been made out for the exercise of the power 
of the Court. 

Per Piika.r, J.:—A single Judge, sitting on the original side of the Court, 1 
has power to entertain an application for the removal of a criminal case 
from a Court in the mofussil to the High Court in the exercise of its extra¬ 
ordinary original criminal jurisdiction. 
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A Magistrate is bound to file with the record any explanation that a 

_*_• 1_ _1_ Ti * _1_ n • 




Reg. v. Kistochunder 
Ghose, 2 S. W. B. Or. 
E. 58. 


prisoner wishes ta make. It is only when there is 
reason to suppose that the prisoner will not' have a 
fair trial that the High Court will transfer a case 
from one Magisterial officer to another. 


A Civil Court may, under section 171 of the Code of Criminal Proce- 
Reg. V.Madhub Chun- d ^ re (Act XXV of 1861) transfer a case to the cri- 
iVTioam* 10 3 w nnnal Court for investigation, without specifying 
uer luisser, lo a. w. the particular officer by whom it is to be investigat- 

R. Or. R. 45. ed, and the deposition of the civil Court officer set¬ 

ting forth the charge on which he transferred the case to the criminal 
Court is a sufficient complaint. 


s. ce, 

Act x., 
im. 


Ex parte statements made in the High Court by parties who invoke the 
_ __ „ aid of the Court to transfer a case from one autlio- 

V. Muanoosoo- another, ought to be based upon truth. Case 

SOOdun Roy, 16 S. W. j n which the High Court permitted a Deputy Ma- 
R. Or. R. 49. gistrate to be examined on behalf of a petitioner 

whose case was investigated by the Deputy Magistrate. 

Although section 86 of the Code of Criminal Procedure (Act XXV of a p. 407 . 

Peff v Nobocoomar 1861) d ?^ not require a Magistrate to state his 
"• "wuuouumtti reasops tor transferring a criminal case from a Court 

Banerjee, 14 S. W. R. subordinate to him to his own or to any other sub- 
Or.R. 12; S. 0. 5 B. ordinate Court, the High Court set aside an order of 
It. R. Ap. 45. a Magistrate transferring a case after the subordi¬ 

nate Magistrate, before whoni it. was, bad taken the 
evidence for the prosecution, and had expressed an opiuion unfavourable to 
the prosecution. 

Mr. D. M. Testro, Assistant Magistrate of Khoordah fined the appellant 
- , , • under section 84 of Act XX of 1865 for practising 

if tr T P a qq ns a Revenue Agent in the office of the Assistant 
re, 5 B. L. R. App. 89. Collector of Khoordali, without having tlie certificate, 
required by the Act. The Sessions Judge thinking, the order to be illegal, 
as such a fine could only he imposed by the Revenue officer in whose Court 
the appellant practised, forwarded the papers of the ease to the High Court 
in order that the sentence might be set aside as illegal. 


Look, J. :—“ We think that there has been a formal error on the part 
of the Assistant Magistrate in transferring this case from the Revenue 
to tho Criminal side of his Court, and trying it in liis capacity of Assistant 
Magistrate and not in that of Assistant Collector. This error, however, 
does not appear to he material, as Mr. Testro is both Assistant Collector 
. and Assistant Magistrate, and the offence was committed before him in the 
former capacity, and as Assistant Collector he might have disposed of tlie 
case. The error, we think, may be rectified by his drawing up afresh 
, order in his capacity of Assistant Collector and filing the proceedings in 
the Revenue side of his office.” 

" 72 
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Interference by tlie High Court in a case where the Magistrate had im- 
Naba Kumar Baner- properly otedsedhU discretion in removing a ease 

jee in re, 5 B. L. B. 

Ap. 45. 


from the file of a Deputy Magistrate. 


Act 1 !!; A case originating with a Magistrate of the District must, under sec- 
J 882 .'* . . . tion 88 of the Code of Criminal Procedure (Act 

nossein JYLa n jee, pn- XXY of 1861) be disposed of by the Magistrate liim- 
soner, 9 S. W. B. Or. g0 ]f ? an( i cannot be referred to a Subordinate 
70. Magistrate. 


m,' ”ot The Higli Court under sections 64 and 69 of the Code of Criminal Pro- 
x^’i 882 . __ , ., cedure (Act X of 1872) directed the preliminary 

Keg. v. Macdonald, investigation in this case in which the accused was 

0. J., 22 S. W. B. Or. charged with criminal breach of trust to be held in 

E. 6. Calcutta ; the place where the offence charged was, 

if not wholly, at all events partly, committed. 


The Magistrate of the District has authority to call up to his own 

Court any criminal case without limitation as to the 
Vnaitee It anum v. s ta,gc of proceeding at which it may be called. The 
Meber Ali, 24 S. W. Magistrate, having in the exercise of his authority 
B.Or. R. 4. withdrawn any case, finds that it did not come 

within the jurisdiction of Ids Magistracy, he would not merely be compe¬ 
tent but bound to refuse to proceed further with the case. 


8 r S. 192, 
200, 628. 
A12, Act 

X., 188". 


Where the Magistrate of the District had procured the initiation of a 
Efl.mgn.Ti Ali v. number of prosecutions against the same person, and 

nnwift irnmilia At oti one of them which had resulted in conviction, came 
jjurpo KOmiua an- up before him in app eal, the High Court, consider- 

Otner, 24 5. W. R. ur. i n g that it was not altogether seemly that he should 
R. 58. hear the appeal, ordered its transfer to the Sessions 

Judge. An accused person is entitled to have conveyed to him by the 
process, whether summons or warrant, the same amount of information 
relative to the accusation made against him, which should specify not only 
the technical designation of the offence, but the acts for which the accused 
would have to answer. In all cases in which a Magistrate refers a com¬ 
plaint already initiated to a subordinate Magistrate for inquiry, the proce¬ 
dure adopted for the purpose ought to conform either to section 44 or or sec¬ 
tion 49 of the Criminal Procedure Code (Act X of 1872). 

Where it is for any reason desirable to transfer the trial of a criminal 
Zuhiruddin Hossein case fr° m one District Court to another, the proper 
« Tho An non OK S course is to apply to the High Court, in its judicial 

1L ° „ capacity, on affidavits in the usual way. 

W. R. Or. R. 27; S. 0. e J J 

11. L. R. Calc. 219. 
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In a case transferred to the High Court under section 147, Act X of 
T nuia t in St in 1875, the Court has* no power to give costs. 

. ’ ‘ Semble :—The case may be transferred after final 

re Act VI Of 186i„ determination by the Magisti-ate. Notes of the 
(B. 0.), 15 B. L. B. proceedings before them should be taken in all cases 
App. 14. by the judicial oflicers of all criminal Courts subject 

to the Act. 


In an application for the transfer of a case under section 147, Act X 
Reg. V. Upendro- 1875 (High Court’s Criminal Procedure Act) in 


-__ which the prisoner has been convicted and is under- 

nath Doss & another, going impr f sonmentj it is in tll e ( i iscretio n of the 

11. L. R. Calc. 356. Court to order, for sufficient primd facie cause shown, 
that the case be removed, without notice to the Crown. 


A charge was made against the accused of using criminal force under 
Empress V. Gasper & section 141 of the Penal Code. The Police Magis- 
att n « i trate heard the evidence for the prosecution, and 
oiners, z l. x*. it. oaic. without disbelieving it, decided it did not amount to 

the offence charged. Held, that, assuming that 
an error of law had been committed, the High Court had no power to issue 
a mandamus to the Magistrate to commit the defendants ; it was not a case 
where the Magistrate had declined jurisdiction ; he had exercised his juris¬ 
diction and heard the case. Held, also, it was not a case which the Court 
could transfer under section 147 of the High Court’s Criminal Procedure 
Act. 


Before the transfer of a case from one criminal Court to another can 
be made, in cases in which the accused objects to 
the transfer, the prosecution must bring forward 
the very best evidence to prove that a fair trial can¬ 
not be had in the district in which the case is ordi¬ 
narily triable. 


Empress v. Nobo 
Gopal Bose, 6 I. L. R. 
Gale. 491. 


Before a Magistrate.of a district can transfer a. case from a Court sub- 
Teacotta Shekdarv ordinate to him to any other subordinate Court, 
A u ’ notice of such intended transfer should be served 

, * " upon the parties, so as to enable any or either of 

paikar & ethers, 8 I- the parties to come forward and show cause why 
L. R. Calc. 393. S. 0. such transfer should not be made. 

10 0. L. R. 229. 


Where it appeared that the only officers in the district of P. otherwise 
Dwarkanath Baner- competent to hear an appeal from a conviction for 
. . . a theft of property alleged to have belonged to the 

*® e i, b* 07 Q ner> ” Road Cess Committee of the district, were, by reason 
0. L. R. 279. of their connection with that Committee, interested in 

the result of the appeal, the High Court directed that the petition of appeal, 
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S. S. SOS. 
407, Act 

X., 1832. 


S. S, ]!>?, 
200. Act 
X., 1832 


S 170. 
A«t X., 
* I'lOi 


together with all papers eonnectpd therewith should be forwarded to the 
Sessions Judge of the 24-Perguufi.ahs to be dealt with as an appeal presented 
in his own Court. 

Magistrates of Districts should exorcise the powers conferred on them 
TTmran fiina-E w TPa l>y section 47 of Act X of 1872 only when it is abso- 
. . . ' ’ lately necessary for the interests of justice that they 

Kir Ghana in re, o 1. t lo so ; and when one of the parties to a case 

L. R. All. 749. applies to have it withdrawn from the Magistrate in¬ 

quiring into or trying it and referred to another Magistrate, the Magistrate 
of the District should give the other party notice of such application, and 
an opportunity of showing cause why such application should not be 
granted. 

Where the accused in a criminal case applied to the Magistrate of the 
District, after the evidence of the complainant and his witnesses had been 
taken, to withdraw such case from the Subordinate Magistrate trying it 
and to try it himself, such application not containing any sufficient reason 
justifying the granting of the same, and the Magistrate of the District, 
without giving the complainant notice of such application or opportunity 
of showing cause against it, and without stating any reason, withdrew 
such case from the Subordinate Magistrate trying it, and referred it to an¬ 
other for trial, the High Court set aside the order of the District Magistrate, 
and of the Magistrate to whom such cases was referred for trial, and di¬ 
rected the Magistrate from whom it had been withdrawn to proceed with 
it. 


A Magistrate of a district under the circumstances detailed, held in- 
Reg. V. Ruttee Ram competent to transfer to a Deputy Magistrate a case 
» ntViPrc 9 w w P di which four persons were specially committed by 
. ’ ’ ' " a Moonsiif to such Magistrate for investigation of 

Rep. An. 21. certain charges of forgery, perjury, &c. 


Section 273 of the Criminal Procedure Code (Act XXY of 1861), 
Reg*, v. Abdoollah, authorizes the Magistrate of a district or Division to 

o u w Ail* transfer proceedings under Chapter XIX of that 

2 W. w. r. ttep. ah. Code to his subo rdioates. 

401. 


Where a Magistrate of a district brought a partly heard case on to 
P „ Kullian Ids file, recorded the rest of the evidence, and passed 

if’ o „4.v, Q v n o m a decision on the whole of the evidence : Held, that 
BmgnS * ■ such a proceeding was not a legal trial. 

W. P> Kopi All. fbo. 


Under section 171 of the Criminal Procedure Code (Act XXIV of 
Reff V Nurput ?861), a. Court has no power to send a case to be 
_. Jr' . 1* w p investigated by the Magisterial authorities, hut must 
w ' r ‘ specify the Magistrate by whom the investigation is 
Rep, All. 86. to be made. 


Iu Reg. X ui put Slugli, linn 1, foi Act XXIV, read *• XXV.’ 
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Where a Moonsiff, under the provisions of section 19 of Act XXIII of 
Reg. V. Synd Assuf 1861, makes a*matter over to a Magistrate for in- 
Ali Khan ^ N W P vestigation, the Magistrate has no power to trans¬ 
it .' * fer to a Deputy Magistrate a case so duly sent to 

Rep. All. 126. . lii m . J & J 

Pending inquiry into a charge of house-breaking, the second class 
Reff v Adana Ven- Magistrate of B Division was transferred to A 
It t n nrorf Division. The case was transferred to his tile by 
Kanna, 4 1. L. K. . ^he District Magistrate. In the course of inquiry 

327. it appeared to the second-class Magistrate that the 

offence committed was robbery and therefore not triable by him. Proceed¬ 
ings were accordingly stayed, and the case submitted to the Magistrate of 
the Division. The Magistrate of the Division considering he had no juris¬ 
diction as the offence was not committed in his Division, forwarded the case to 
the Magistrate of the District. The Magistrate of the District ordered 
that an inquiry should be held, and that the case should be committed to 
the Sessions by the second-class Magistrate it there was sufficient evidence. 
The second-class Magistrate accordingly committed the case to the Sessions. 
Ileld, that the order of the District Magistrate was illegal. 

to 


>y. 

'*e 


n- 


A Magistrate, 

Reg. v. Velayudam, 
41. L. R. Mad. 233. 

Statutes are not 

Sithapathi Nayudu 
v. The Queen, 6 I. L. 
R. Mad. 32. 


whom a case is referred, under section 40 of the 
Criminal Procedure Code (Act X of 1872) for en¬ 
hanced punishment, has no power to send the case 
for inquiry to another Magistrate. 

to be held to be repealed by implication unless the 
repugnancy between the new provision and the 
former statute he plain and unavoidable. Section 
29 of the Letters Patent of 1865 empowers the High 
Court to transfer for trial before itself an appeal 
to the Court of Sessions from the sentence of a District Magistrate, and this 
power has not been affected by section 04 of the Code of Criminal Procedure,. 
1872, which authorizes the High Court to transfer an appeal from one 
subordinate Court of criminal jurisdiction to another. 

The High Court does not exercise its powers of transfer in a case of 
forgery or perjury solely on the ground that the 
Judge who is to try the case has formed an opinion 
that the document lias been forged or the perjury 
committed. But when the transfer can he made 
without risk of any improper interference with the course of justice, and with¬ 
out much inconvenience to the parties and witnesses, the transfer would be 
proper, not only as a fair concession to the accused person, but as a means of 
relieving the Judge from a position which he would himself desire to 


S. S. 349, 
347, Act 
X.. 1383, 


S. 520, 
Act X n 
1362. 


Arunachella Reddi 
& others, petitioners, 
5 Mad. Rep. 212. 


avoid. 

Whon 


Proceedings of 10th 
Hov. 1870, 6 Mad. 
Rep. Rul. 2. 


a civil or criminal Court sends a case for investigation to a 
Magistrate under section 171 of the Code of Crimi¬ 
nal Procedure (Act XXV of 1801) the Magistrate 
to whom the case is sent must himself hold the in¬ 
vestigation. 


Sec now 
S. 478. 
Act X. t 
1882. 
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.s. m, 
x>» m. 

Lit X, 

1892. 


4.S. 192, 
100, S49j 
347, & 
d. 423, 
Act X., 
1882. 


Section 273 of tlie Criminal Procedure Code (Act XXY of 1861) pa- 
_ plies only to 6riminal cases brought before the Ma- 

Proceectiags of 17th gyrate of the District &c., either on complaint pre- 
Jan. 1872, 7 Mad. ferred direct to such Magistrate, or on the report of 
Rep. Rul. 2. a police officer. There is no provision of the Code 

which authorizes a Magistrate acting under section 68 of the Code to refer 
the case for enquiry or trial to another Magistrate. Section 68 merely 
authorizes him to take cognizance of offences without complaint and to 
issue summons or warrant. 

The High Court will not, except on very strong and very clear grounds, 
Shankar Abaii Ho- transfer a case from one Magistrate’s Coiirt to that 
, . _ _ of another Magistrate. 

slung, 6 Bom. Rep. 

Orown Cases, 69. 

Sernble :—That the “case” mentioned in section 147 of the High 
, _ Court’s Criminal Procedure Act, X of 1875, must 

Reg. V. Ramaas &a- re f ei . to some question in the nature of a criminal 
maldas, 12 Bom. Rep. proceeding and not to a matter of a quasi civil 
217. character, such as the reference to a Police Magis¬ 

trate contemplated in section 115. 


A Magistrate of a division of a 


Empress v. Kalin. 
I. L. R. All. 366. 


district made over, under section 44 of 
Act X of 1872, a case of theft for trial to a Ma¬ 
gistrate of the third class, who was on tour in his 
division, in the discharge of his public duties. The 
latter, who had jurisdiction, found the accused person guilty, and consi¬ 
dering that the accused person ought to receive more severe punishment 
than he was competent to inflict, under the provisions of section 46 of Act 
X of 1872 submitted his proceedings to the former. The former thereupon, 
under the provisions of the same sections passed sentence on the accused 
person. Held, that the latter Magistrate was subordinate to the former, 
within the meaning of section 41 of Act X of 1872 and the procedure of 
the Magistrate was therefore according to law. Held,. also that, assuming 
that the latter Magistrates was not “ subordinate” to the former, the pro¬ 
visions of section 284 of Act X of 1872 would not have been applicable, as 
those provisions do not refer to the illegality of a sentence or to the case of 
a Magistrate transferring a case who has no power of transfer, but to the 
invalidity of a conviction for want of jurisdiction. 


Where a superior Magistrate, after taking the evidence for the prose- 
Q i|. o- cution and drawing up a charge, transferred the 

Ropam a. ya proceedings to a subordinate Magistrate, and the 
another, petitioners. } a tter, after obtaining the consent of the accused, 
Weir, 355. proceeded to take the evidence for the defence and 

pass judgment: it was held, that the proceedings were void under section 
34, clause (1), and that the defect could not he cured by the consent of the 
accused. 
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A subordinate Magistrate in charge of a taluq, not being a Magistrate |oo,‘2ls 
p Ramasami Aiyar * n c ^ iar S e °f a division of a district, has no power 
ft 'others, accused. *» transfer a case under section 44. 

Weir, 235. 

A transfer of a case by one subordinate Magistrate to another subor- ® c ® 3 *» 
Sabapathi Mudali, dinate Magistrate, though irregular, will not, in mb.* 

petitioner Weir 236 v ^ ue °f section 32, clause 1, render the proceedings 

void. 

A reference by a subordinate Magistrate under section 45 to a District 
Proceedings of 22nd or Divisional Magistrate should be made by a brief 
m 1 oce WaiV report explaining the nature of the case. All the 
an a ' ' proceedings held by the subordinate Magistrate 

should be submitted for the information of his su¬ 
perior, who will nevertheless proceed altogether de novo. 

(See section 34G, Act X of 1882.) 

A Sessions Judge cannot return to the Magistracy for trial a case which 
has been committed to liis Court. He should try it 
Proceedings of 26th himself with reference to note 3 prefixed to the 
August, 1862. Weir, Schedule of the Code, pointing out to the Magistrate ; 

280. if necessary, that it ought not to have been sent up 

to the Court of Session. 


PARDON. 


A Magistrate is competent to tender a pardon to any person. The fact 
P nVinnfW °f such party being directly or indirectly concerned xsss- 

_ in the offence does not preclude him from being 
On urn Banerjee, o a. Emitted as a witness for the Crown under section 
W. R. Or. R. 94. 209 of the Code of Criminal Procedure (Act XXV 

of 1861) (see also In the matter of Nistarinee Dabia, petitioner, 7 S. W. 

R. Cr.R. 114). 


Where a person to whom a tender of conditional pardon has been j^ 33 * 
p p . . extended is considered by the Sessions Judge not to issj.' 

TiV h q w » have conformed to the conditions under which pardon 
DhOObee, 14 S. W. A. was tendered, the Sessions Judge, in exercising the 
Cr. R. 10. power given him by section 211 of the Code of 

Criminal Procedure (Act XXV of 1861) ought not to try him along with 
the prisoners in whose case he has already given testimony. 


Application for pardon or mitigation of punishment for a political 
v Snirtw™ offence, (e. g., for waging war against a Power in 

«!• v. Jsajowpa, a iit ance w ith the Queen) should he made to the 


7 S. W. R. Cr. R. 
100 . 


Executive Government. 
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8.138, 
Act X., 
1888. 


S. S3», 
Act X, 
1882. 


chundra Banikya, 8 
I. L. R. Calc. 560. S. 
0.10 C. L. R. 369. 


A Sessions Judge is not competent, before a trial, to instruct a Magis- 
n. Wa trate to tended a pardon under section 210 of the Cri- 

• ng m D - minal Procedure Code (Act XXY of 1861). 

in re, 7 ». w. &. ur. 

R. 114. 

Held, that a Sessions Judge acted irregularly in at once trying and con- 
-g. n victing a person who had been granted a conditional 
R an t» pardon by the Magistrate, and who had been sent 

& Others, 19 s. W. R. U p to the Sessions Court as a witness for the Crown. 
Or. 43. The Sessions Judge was du'ected to order the Ma¬ 

gistrate to commit the accused to the Sessions for a fresh trial after hear¬ 
ing his defence and examining his witnesses. 

At a Sessions trial the Judge, after acquitting the prisoner, passed an 
Empress V. Nobin- order withdrawing a pardon already granted to an 

approver (who had given his evidence as such ap¬ 
prover before the Sessions Court), and ordered his 
commitment. The approver was charged, tried, and 
found guilty. Held by Mitter, J. that the order with¬ 
drawing the pardon and committing the approver was contrary to the pro¬ 
visions of section 349 of the Criminal Procedure Code (Act X of 1872) 
the words “ before judgment has been parsed ” being words inserted in the 
section to put a limit to the time within which the power of withdrawal 
of the pardon conferred in the Court of Sessions may be actually ex¬ 
ercised ; and that therefore the trial of the approver was illegal. The power 
of directing commitments conferred upon the Sessions Court by section 319 
of the Criminal Procedure Code can he exercised only before judgment has 
been passed. 

Held by Maclean, J. that it is not necessary that the order should be 
made before judgment is passed, but that it must appear to the Judge before 
he passes judgment, that the conditions of the pardon have not been com¬ 
plied with ; and that, in the present case, it was impossible to hold, that 
because the actual order of commitment of the accused was written (al¬ 
though in the judgment) after the acquittal, therefore it did not appear to 
the Judge before passing judgment that there were grounds for his 
order. „ 

Per Maclean, J.:—The High Court may, without reference to the Local 
Government, set aside a conviction made upon a trial improperly origi¬ 
nated. 


S. 88*, 
Aot X. 
1883. 


Per Field, J. 

Joyudee Paramanick 
& others, Appellants 
in re, 7 C. L. R. 66. 

Where a conditional 




There is a grave doubt whether the deposition of an 
approver, taken before the Committing Magistrate,. 
may be used as evidence against his accomplices on 
their trial before the Sessions Court, the conditional 
pardon of the approver having been withdrawn, 
pardon, granted to an approver, is withdrawn under 
section 349 of the Criminal Procedure Code (Act X of 1872) by the Sessions 
Court, the Judge ought to wait till the conclusion of the trial of the accom¬ 
plices, and then, before passing judgment on them, if found guilty, proceed* 
against the approver. 
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24—50 
Erl- 
>)«nca 
Act. 


Whefe a pardon was tendered by the Magistrate to a person supposed s.s.3#r . 
EmnrWa v A-rhnr bave been concerned with other persons, in offences, x*mi! 
Ali 2 1 T R All none which were exclusively triable by “the Court a * 0 '|f a4 
’ * of Session, and such person was examined as a wit- “ 

ness in the case, held that, the tender of pardon to 
such person not being warranted by section 347 of Act X of 1872, he could 
not legally be examined on oath, and his evidence was inadmissible. Held, 
also, that the statement made by such person was irrelevant and inadmissible 
as a confession, with reference to section 344 of Act X of 1872 and section 
24 of Act I of 1872. 

A person accused of an offence was offered a pardon, the conditions of 
P *rr j which he accepted. On being examined he stated 

R N W PR All* ^he circumstances of the offence, and named 

0 N. W. Jr. Rep. AH. prisoner as an accomplice. He afterwards re- 

217. tracted his statement. Held, that the statement 

could not be used as evidence against the prisoner. 

It is not competent to a Magistrate to convert an accused person S SS7i 

__ tt _. into a witness except when a pardon has been law- 

B*g. v. Hanmanta f|lUy ^ und £ r 8ection a47 of the Code of 1,11 

& others, 1 I. L. R. (Criminal Procedure (Act X of 1872). Evidence 
Bom. 610. given by such a person who had received a pardon 

in the case of an offence not exclusively triable by the Court of Session, 
held not relevant, that person not having been acquitted or discharged or 
convicted. 

The power given to a Magistrate by section 209 of the Criminal Proce- s S87 
« dure Code (Act XXY of 1861) cannot properly be *<**•.’ 

Proce g exercised except with a view to the committal of a 

July, lobb. 6 JXiaa. cage £ or t r j a i before a Court of Session. 

Rep. App. 4. The proceedings dated 10th November, 1864 (3 

Mad. Rep. Appendix 2) are not to be understood as authorising Magistrates 
to exercise the power conferred by section 209, except, in cases which are 
to be sent for trial before the Court of Session. 

The provisions of section 209, Criminal Procedure Code (Act XXV of s. S 37 , 

-_ M n Aii. 1861) apply to cases triable by the Magistracy con-^Jf- 

I Jr ? cuireutly Witt tho Session Cook 1 

Nov. 1864, 3 Mad. J 

Rep. App. 2. 



Grown Gases, 59. had pardoned. 

Held, that a Magistrate has no power to tender a pardon in a case 
which he tries himself; but only, under section 209 of the Criminal Proce¬ 
dure Code (Act XXV of 1861) in the case of an offence triable by the 
Court of Session. 

73 
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B. >39. 
Act Xt 

ms. 


Empress, v. Srinop, 
12 0. L. R. 226. 


A pardon granted under section 349 of Act X of 1872 was vfrithdrawii 
by the Sessions Judge before the hearing of the 
whole of the evidence, without proof that the state¬ 
ment made by the person pardoned, was inconsistent 
except upon most immaterial points, with previous statements by him or 
contradicted by the evidence, and before any evidence affecting his veracity 
had been given. Held, that the pardon had been improperly withdrawn. 

A Sessions Judge cauuot tender a pardon to an accused under section 
Queen-Empress V. 338 of the Criminal Procedure Code (Act X of 1882), 

Sadhee Kasai & 
others, 10 I. L. R. 

Oalc. 936. 


where the offence for which he has been committed 
is not “ triable exclusively by the Court of Sessions.**, 


8. 47tt, 
Act X, 
1SS2. 


?' ChM>. 

xvui.* 

■ as. 342. 

' SOB. 219. 

•’ 309, Act 
X., 1862. 


PRELIMINARY ENQUIRY. ‘ 

It is not necessary that the preliminary enquiry contemplated by sec- 
Chota Sadoo Peadah tion 171 of the Code of Criminal Procedure (Act 
_ TMinnhnn nhiw>lr»r. XXV of 1861) should be conducted in the presence 
. * r. . Q c of the accused. All the Court (Revenue in this case) 
W R O T? 8 S ' m » Mn S th « enquiry has to do, is to satisfy itself 
W. ft. Or. ft. A that there are prima facie grounds for sending the 

case for investigation to a Magistrate, and the Collector is not bound to 
dispose of a case of contempt of the lawful authority of a public servant 
under section 147, Act X of 1859, but it is discretionary with him to proceed 
under section 171 of the Code of Criminal Procedure. 

The Court declined to set aside the preliminary proceedings before the 
Govt. V. Mohesh Magistrate, because though there might have been 

some irregularity in them, they had not been object¬ 
ed to by the parties notwithstanding that they had 
had full opportunity of doing so. The decision in 
12 S. W. R. 49 does not apply to a case where a 
charge was subsequently drawn up, giviug the prisoner full information 
of the offence which it was intended to prove, still less to an ordinary 
Sessions case, where the regularity of the preliminary proceedings is not 
in question under the plea of not guilty. 

Where a Deputy Commissioner held a proceeding in which the accused 


Ohunder Banerjee & 
others, 17 S. W. R. 
Or. R. 35. 


was charged with forgery and using a forged docu¬ 
ment, and after calling on the accused during the 
enquiry to make a statement, but without calling on 
him to make any further defence, and after hearing 
the whole evidence both for the prosecution and for, 
the defence, discharged and acquitted the accused i 
Held, that there had been no trial, hut that this was a proceeding under 
Chapter XII of Act XXY of 1861, that under section 202 of that Act, the 
Magistrate had discretion to examine the accused, and under section 207 . 
to examine witnesses on behalf of the accused, and under section 225 


Rajah Nilmonee 
Singh Deo Bahadoor 
v. Oomachum Roy & 
another, 19 S. W. R. 
Or. R. 49. 


A - 



PRELIMINARY ENQUIRY. , 


under a warrant. 


Magistrate when finding there was no sufficient ground for committing the 7y 
accused to the Sessions, was competent.to discharge and acquit him. 

. The previous enquiry provided for by section 146 (Act X of 1872) asot. 
Ramkanta Sircar before a complaint is taken up, ought not to be made 
▼ Jadub Ohunder a ^ ier the accused has been brought before the Court 

Dan Byxagee. 12 8. ’“ der a watT “‘- 
W. R. Or. E. 44. 

Where the Magistrate of a division held an inquiry, under section 135 s.B.iro, 
Troylokhanath Bis- ? f the Criminal Procedure Code, (Act X of 1872) JJfg 
Was & Ramchum Bis- ^ n t° the cause of the death of a person found dead 
was in re. 3 I L R. un ^ er suspicious circumstances, and, without making 
_ i 7 AQ • M n Q f* a 8 P ec ihc charge against any person, drew up a report 
UalC. 744; o. U. 6 v. embodying the result of his inquiry, and sent the 

L. R. 59. report to the Magistrate of the district, and subse¬ 

quently proceedings were taken against one of the witnesses, which ulti¬ 
mately resulted in an acquittal. Held, by the High Court, that there being 
nothing in the language of section 135 requiring- the Magistrate holding 
such an inquiry either to make a report or to come to a finding, the report 
actually sent could not be considered as part of a judicial proceeding, and 
that therefore the High Court had no power to send * for it under section 
296 of the Criminal Procedure Code. No analogy exists between a Coroner’s 
Inquest and an inquiry into the cause of death under the Criminal Proce¬ 
dure Code. 

In an inquiry under Chapter XIX of the Criminal Procedure Code cimp. 

Proreedmirs of 3rd ( Act XXV of 186J ^ tUe defendant should have an Act n x r ;; 
rrocee gs opportunity of cross-examining the witnesses pro- 1B82 - 

Nov., 18oo. 4 Maa. Sliced against him, of making his own statement. 


was & Ramchum Bis¬ 
was in ro, 3 I. L. R. 
Gale. 742; S. 0. 3 C. 
L. R. 59. 


Rep. Rul. 22. 


and of calling witnesses in his own behalf. 


An omission on the part of a Sessions Court to hold the preliminary in- s.tre, 


Eolauthey Gounden 
& another, Appel¬ 
lants. Weir, 403. 


quiry proscribed in section 471 (Act X of 1872) is 
not a sufficient ground for reversing the conviction 
when the omission does not appear to have affected 
the merits of the case. 


An order made under sections 471 of Act X of 1872 sending a case for 

Empress v. Juala in< l uir J r , *» » Magistrate is not necessarily bad be- 
f _ T _ cause the Court did not make a preliminary inquiry 

Prasad, o 1. Jj- »• before making such order. The law requires only 
Oalc. 62. such preliminary inquiry “ as may be necessary.” 

Held, therefore, where a Munsif, being ot‘ opinion that both the parties 
to a suit tried by him had given false evidence therein on certain points, 
sent the case for inquiry to the Magistrate under section -171 of Act X of 
1872, with a proceeding embodying the facts of the case, and charging the 
parties respectively with giving false evidence on such points, and there 
was nothing to show that any inquiry that the Munsif could have m .do was 
necessary, or would have put the Magistrate into a better position tor deal¬ 
ing with the case than he was in, that the Munsif’s proc edings were not 
bad because he did not hold a preliminary enquiry. 


S. 476, 
Act X, 
1887. 
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The police are not at liberty to bind a witness over to appear a month 
Reg. v. Bheem Man- a ^ er date. Remarks on the insufficiency of the evi- 
jee 6 S W R. Cr R dence this case to warrant a conviction. 

52.’ 


Where a man is grievously wounded in a riot, the police are bound ta 
Reff V Damoo Sinffh ac ^ without taking into consideration who was the 
ft S W » p r p m ’ aggressing party. In the discharge of their duties, 

'.and in the absence of any proof that they exceeded 

their duty, the police were held entitled to the protection of the Court. 

The police may, without any formal complaint, apprehend any person 
Reg. v. Gowree Singh, fomid with stolci1 Property. 

8 S. W. R. Or. R. 

28. 


The wounding of a thief by a chowkeedar to secure his capture held 
Reg. v. Frotab Chow- midcr the circumstances to be justifiable. 

keedar, 2 S. W.R. Or. 

R. 9. 

Remarks upon the objectionable practice of permitting police officers- 
Reg v Ram Chun- C011( Juct prosecutions in the Sessions Court. 

der Sircar, 13 S. W. 

R. Cr. R. 18. 


A Magistrate has no power to realize the cost of a police constable 
Reg. v. Rohini from >ui individual. 

Kant Ghose, 1 S. W. 

R. Or. R. 15. 


One Dinanath Gangooly was a head constable in the Bengal Police 
Reg. V. Dinanath Force i* 1 the District of Howrah. On the 2nd Sep- 


Gangooly, 8 B. L. R. 
App. 58; S. C. 17 S. 
W. R. Or. R. 12. 


tember he was suspended by tbe District Superin¬ 
tendent of Police, and ordered to remain in the 
police lines. On the 20th of October 1871, he 
applied to the Deputy Magistrate, then in charge of 
the District, to be released from illegal restraint. He was then brought up 
before the Deputy Magistrate, who passed the following order on his 
petition :—“ I submit this for final orders of the District Magistrate. There 
is' no one in Court to prevent petitioner’s free movement, or to show cause 
why he should not be free, therefore he may go with his pleader.” Subse¬ 
quent to this order he left the police lines. On hearing that a warrant was 
out for his arrest, he, on the doth November 1871, voluntarily appeared 
before tbe District Magistrate, who ordered him to take his trial under 
section 2‘J of Act V of 1801 for having disobeyed his superior officer, the 
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District Superintendent. On the above state of facts, the Magistrate on 
the. 4th of December 1871, convicted him under section 29 of Act V of 
1861, and sentenced him to pay a fine’of Rs. 30 or in default to undergo 
rigorous imprisonment for 20 days. Held, that after suspension, the appli¬ 
cant had ceased to be a police officer under section 8 of Act Y of 1861, and 
the act complained of, having been committed subsequent to the suspension, 
the conviction under section 29 of Act Y of 1861 was illegal. 


Radhu Singh was charged by the District Magistrate with having com- 
Reg v Ra dh u Singh 8 m ftted aT1 offence punishable under section 29 of Act 

of lio /lirl ncf falro rkovcnnu n kt on vr 


B. L. R. App. 60 ; S. 0. 


Y of 1861 in that he did not take personally any 
i _____ _ _ _ . prompt action on first receiving information of a 
17 8. W. R. Or. R. 34. breach of the peace likely to take place. The de¬ 
fence was^that, when the accused got information of the disturbance, he 
was at the time bond fide engaged as a police officer, in enquiring into the 
case of another party suspected of having committed an offence, and that 
he could not attend to anything else until he had finished the enquiry. The 
Magistrate, considering the defence to be no justification of the conduct of 
the accused in not at once repairing to the scene of the impending riot, 
convicted him under section 29 of Act V of 1861 and sentenced him to ri¬ 
gorous imprisonment for three months. The High Court was moved to 
send for the record of the case, and to quash the sentence on the ground 
that there was no evidence of any offence having been committed punish¬ 
able under section 29 of Act Y of 1861; and that, it being an admitted fact 
that the accused was actually investigating another case, his refusal to neg¬ 
lect the work he had in hand, and attend to another case, amounted to no 
offence under section 29 of Act Y of 1861. 


Maiikby, J. “I think 

that the defence set up by the prisoner was, if true, an answer to the charge, 
and one which, if true, ought to have prevailed. His defence was that he was 
engaged in investigating another case, that is to say, he was engaged upon 
one of the duties of a police oilier. He is charged with violating another 
of the duties of a police officer, viz., his duty to prevent the commission of 
offences, and it is one thing to question the conduct of a police officer, as a 
police officer, in not leaving one case to interfere in another, and another 
thing to say that he is guilty of an offence under section 29. Before he can 
be convicted of an offence under section 29, it must be found that he is 
guilty of more than mere neglect; he must be guilty of a violation of his 
duty, which must mean an intentional violation, and therefore it was neces¬ 
sary to enquire in this case whether or not the violation of duty was deli¬ 
berate and intentional, or whether (as the defence is,) however mistaken 
and erroneous it may have been, it was tin? result of his opinion that he 
ought not to quit the performance of one duty to perform another. There¬ 
fore I think that the defence set up by the defendant that he was acting to 

the best of his discretion, has not been disposed of. 

I think, therefore, that we are bound in this ease to quash the conviction 
and order the prisoner’s release.” 

Where there is a primd facie case (of abduction in this instance) made 
Borodakant Moo- out, a Magistrate should send for the witnesses, and 
kexjee v. Bhutta- form his opinion on the evidence, and not, merely 
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fc. si, 
Cl. 4, 
\et X., 
1 & 82 . 


charjee ft others, 9 S. on the strength of the police report, reject the 
W. R. Or. R. 21. complainant’s petition and refer him to the civil 

Court. 

The general exception provided by section 79, Penal Code and the 
Sheo Suran Sahai power conferred by clause 5, section 100 of the Code 
_ MahnmoH TPaail °£ Criminal Procedure (Act XXV of 1861) was held 

m a w o not to protect a police officer who did not act in good 

JiHan, 10 5. W. a. that is, with due care and attention. The 

Cr. R. 20. clause 5, section 100, Code of Criminal Procedure 

refers to property which is proved to have been stolen, and not to anything 
which a police officer may choose to imagine has been stolen. 

A police officer negligently or improperly submitting an incoiyect report 
Boroda Kant Moo- °f a local investigation may be punished under sec¬ 
tion 29 of Act V" of 1861 in cases where the proof 


khopadhya, Oase of, 
15 S. W. R. Cr. R. 17. 


is insufficient to 
of the Penal Code 


bring 


the case under section 218 


S. B7, 
Act X, 

1 


Mere rashness or negligence on the part of a police officer before 
Reg V. Bolaki Lall ordering the search of a man’s house for stolen 
' property, does not constitute an offence amounting 
to violation of duty under section 29, Act V of 1861* 
intended must be wilful intentional violation of some 


19 S. W. R. Cr. R. 7. 

The violation there 
clear duty or other. 
Per Cr lover, J. 
Reg. v. Basooram 
Dass, 19 S. W. R. Cr. 
R. 3b. 


—Where a Sub-Inspector of Police is charged with 
having detained prisoners for more than 24 hours, 
it is not necessary for the Crown to prove that he 
detained them with a guilty knowledge, as section 
124, Act X of 1872 imperatively lays down that 
accused persons are on no account to be detained beyond that time except 
under special order of the Magistrate,—which was not obtained in this case. 

Where a chowkeedar was charged under section 218, Penal Code, with 

having made a fdftse entry in a chowkeedaree at¬ 
tendance-book, with a view to support a charge 
which wits made against a Sub Inspector of having 
made a false report regarding the length of absence 
chowkeedar, it was held that the intention was too 
remote to fall within section 218. 

Under Act V of 1861 a police officer is bound to communicate informa- 

Syed Futteh Mahom- ‘I™ hi .VTT r »« cer r^rdiug the eoinu- 
“ . . sion of a not affecting the public peace, and to make 

ed, petitioner, 21 S. aiJ en try thereof in the diary which he is required 
W. R Or. R. 30. by section 44 of that Act to keep, and the omission, 

to give such information brings him within the purview of section 177 of 
the Penal Code. 

Under section 23, Act V of 1861, a Police officer is not bound to arrest a 
_ . . , . _ person against whom no proceedings have been di- 

Gnshchnnder Nun- ‘ erteil £ , 1(J beUcve8 tKa J he ha J uot sufficient 

dee, petitioner, 2 ft S. grounds for apprehending him. 

W. R. Or. R. 8. 


Reg. v. Junglelall, 
19 S. W. R. Or. R. 
40. 

from duty of another 


/ 
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The failure of a police constable to resume his duty on the expiration 
iSmnresB v Janoke- l eaye > dod& .not constitute an offence under 

Hath Gupta,* 6 L L. E. seotion 29 ’ Act V of 1861 ( Police Act )- 
Calc. 626; 8. 0.* 8 0 
L R, 56. 

A chaukidar, or village-watchman, is not legally bound as a public ser- 
Empress V. Kallu St van t to apprehend a person accused of committing 
another S I L E mur< * er outside the village of which he is chaukidar, 
ail an * " * * ' 8uc k P erson n °t being a proclaimed offender, and not 

Axu. 60. having been found by him in the act of committing 

such murder, and consequently such Chaukidar, if he refuses to apprehend 
such person on such charge at the instance of a private person, is not 
punishable under section 221 of the Penal Code. 

Circumstances may exist in which a special order of the nature con- 
_ _ templated in section 152 of the Criminal Procedure 

Reg. V. KUgunatn Code (Act XX y of 1861) may properly be passed; 
Pershad, 3 N. W. P. for instance, if, in the case into which the police are 
Rep. All. 275. inquiring, the suspected or confessing parties have 

voluntarily offered to conduct the police to a place where the stolen proper¬ 
ty will be found, and such offer cannot be carried into execution within the 
limited period of twenty-four hours, the powers which the above-mentioned 
section confers on a Magistrate may be rightly exercised. 

But to return accused persons to the police, that they may be forced to 
give a clue to the stolen property, is to abuse the provisions of section 152, 
with a view to the breach of the injunctions of section 146 of the Criminal 
Procedure Code. 

Section 42 of Act Y of 1861 has no bearing on, or connection with, sec- 

Reg. v. H&zar Mir tion 29 of the Act - 

Khan, 1 N. W. F. 

Rep. All. 237. 

The prosecution of a police patel, for an offence committed by him in 
Xmperatrix V. Bhag - his official capacity as such, needs no previous sane- 
att T> tion. The provisions of the Bombay Village Police 
wan 4 1.1*. R. Act (YXII 0 f 1867) section 9 as amended by the Bom- 

. 357. bay Police Amendment Act (I of 1876) render a 

S dice patel removable from his office without the previous sanction of 
overoment and, therefore, section 466 of the Criminal Procedure Code 
(Act X of 1872) does not apply. 

By Madras Act III of 1865 a native Deputy Magistrate has power to 
Proceeding's of 7th try police officers above the rank of a private charged 
- with offences under the Madras General Police Act 

July 4 jaao. (XXIV of 1859) ^withstanding the proviso in sec- 

Rep. 54. tion 50 of the latter enactment. 
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A European. British, subject was convicted by tbe Cantonment Magis- 
Proceedings of 13th trate ^nder section 48 of the Police Act (Act XXIV 

June 1870, 5 Mad. 

Hep. Rul. 25. 


of 1859). Held, that the Magistrate had no juris¬ 
diction. 


Accused, a police constable, was convicted under section 44 of Act 
Proceedings of 9th XXIV of 1859 (Police Act) of ceasing to perform 
Am* iftvi a ivr a the duties of his office. The evidence showed that 

®* ® ® he had gone to sleep while posted as a sentry over 

Rep. Rul. 31. the jail. Held, that the accused was not guilty of 

the particular species of offence of which he was convicted ; he was, how¬ 
ever, guilty primd facie under the section. Going to sleep whilg on guard 
is an offence punishable under section 10. 

There is no Act of the Legislature which empowers either the District 

»nciL Magistrate or the local Government to define a 
Proceedings of 25th „ f tke purpose8 o( 8ection 48 Act xxry 

Aug. 1871. 6 Mad. of 185 9 r r 

Rep. Rul. 34. 

A police constable was tried and convicted by the Assistant Agent of 

Proceedings of 10th Vizagapatam under section 44 of Act XXIV of 
rroceetungs oi lutn lg50j and sentenced to fine and imprisonment. On 

NOV. 1871. b Mad. appeal the Agent reversed the conviction and sen- 
Rep. Rul. 45. fence on the ground that there had been irregularity 

of procedure on the part of his Assistant in not recording evidence for the 
prosecution, and in only taking down, the substance of the prisoner’s state¬ 
ment, and not the full statement as made. Held, that the question was, 
whether there had been such error and m-egularity on the part of the 
Assistant Agent as to prejudice the accused and to occasion a failure of 
justice. That if not, the order reversing the conviction was rendered bad 
in law by sections 426 and 439 of the Criminal Procedure Code, (Act XXV 
of 1861). That the accused did not appear to have been prejudiced. Con¬ 
sequently, the order of the Appellate Cout was set aside and a re-hearing 
directed. 

Section 44 of Act XXIV of 1859 (Police Act! applies only to police 

_- - -., officers enrolled and appointed in the manner pre- 

scribed iu scctions 8 > 10 and 11 oi the Act - Village 
March, 1872. 7 Mad. Kavalgars not being so appointed are not punishable 
Rep. Rul. 4. under section 44. 

Accused, a police constable, was on duty at the outer gate of a Centre 
•n a- ^ i o+Vk Jail. Quitting his post inside the gateway and 

.Proceedings o a leaving the gate open he went to sleep outside. For 
June, 1872. 7 Mad. fj dg violation of duty, he was convicted and sen- 

Rep. Rul. 7. tenced under section 44 of Act XXIV of 1859. 

Held, that the conviction was legal. 

Accused was convicted under clause 1, section 48 of the Police Act, 
_ ,. » ..... The facts f<fmd were that he rode an untrained 

Proceedings 0 14 hullock, which he could not control, in the public 
Aug. 1872, 7 Mad. 8 f ree t. Held, that the evidence warranted the con- 
Rep. Rul. 10. viction. 
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as the circumstances of the case did not bring it 
within the provisions of section 9 of Bombay Act 
YIII of 18G7. 


An order issued under sectiou 28. of the Bombay District Police Act 

IUg. y. Bapmji, Gan- (VII of 1807) need not be in writing—disobedience to 

gar am. 7 Bom. Rep. a ver bal order given under that section is punishable 
Grown' Pahm o" * under section 29. The words of section 28 of the Dis- 
’ * trict Police Act, which authorise the police “ to keep 

order in the neighbourhood of places of worship during the time of public 
■worship/’ confer upon the police a power of regulating traffic, and putting 
a stop to noises, in the neighbourhood of places of worship during the time 
of worship, but do not limit their general powers of keeping order at and 
within all places of public resort, temples, jatras, or the like, when ne¬ 
cessary. 

Conviction of a Police Patil for neglecting to report an encroachment 
Re*. v. Ukha Sav, 7 lnlu i? b y. tllH « lla i; era < tbe I raWi ': road reversed 

° 9 n.a T.lift pirmniisrnnppft nr T,np. mil hat. rvrinor if. 

Bom. Rep. Crown 
Gases, 88. 

Section 27 of Bombay Act VIII of 1807 does not empower the police to 
IJtfJ v. Lukhma prohibit the.use of music in private houses. 

Ohango, 9 Bom. Rep. 

153. 

A police officer (Chief Constable) being authorized by Law to depute 
_ his subordinate to proceed to the place where crime 

b-OVt. V. b A?amut re p 01 -ted to have been committed cannot he sup- 
J^han, 1 N. W. P. Rep. posed to have conti.ivened the Law by not pro- 
(Agra) 1. ceeding to the spot himself ; and therefore the con¬ 

viction of the prisoner on the charge of wilful violation of duty was 
illegal. 

Held, that the summary conviction and punishment of two police offi- 
n cers under section 29, Act Y of 1801 by a Canton- 

tjOVl. v. Vrir anaree ia u. luen ^ Magistrate without fonnal trial, was irregular 
& another, 1 N. W. am \ illegal. Held, also, that although the Magis- 
P. Rep. (Agra) 24. tratc of a district is competent to order the removal 
of any particular case from tlio file of a subordinate Court to his own, it is 
doubtful whether he can by general proceeding direct the transfer of cases 
which have no existence and which are not pending before any of his sub¬ 
ordinates. Held, also, that a Cantonment Magistrate has power to try cases 
under section 29 of the Police Act without complaint. 

Sectiou 29 of Act V (B. C.) of 18(51 is not applicable to persons who are 
_ not police officers. Where a Magistrate acting 

% " ,am Kumar, peti- iriere iy ou certain information contained in a letter 
tioner, in re, 10 C. L. addressed to him convicted a person for obstruction 
R. 521. and nuisance, the High Court set aside the convic¬ 

tion on the ground that there was no complaint and no evidence. 

The Mysore Police do not answoivtho descripticfti of public servants 
jfc. within the meaning of the Penal Code. 

* venkatigadu * A Taliari of a village in British territory is 

Others, Appellants. n0 ^. a p 0 ii c0 officer within the meaning of section 
Weir,; 130. 353, Indian Penal Code. 

74 
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# 

Where an official who assumes or discharges police functions has not 
been enrolled and has not received a certificate of enrolment, he is not a , 
police officer in the execution of his duty so as to affect third parties. 


No person who has not been duly appointed under section 2 of Act 
«... XXIV of 1859 (Madras) can be held to be a police 

J^e l867 Weir officer within the mcanin S of section 44 of tke Act * 


550. 


Police officers are liable to punishment, under section 44 for neglect 

Proceedings of Slat of dut J defined in section 23 of the Act, notwith- 
rrovee^mgs oiain standi the al of the latter sec tion., 

October, 1865. Weir, far 

551. 

_ , The ruling in YII M. H. C. Rep. App. VII 

Proceedings of 3rd f 0 p 0wed and affirmed. 

October, 1878. Weir, 

55a 

A Sessions Court has not jurisdiction to try a person accused of an 

Proceeding's of 29th otfence under section 43 (Act XXIY of 1859). The 
jt-roceeamgs oi ^ytn trf } u ld be }ieia before n Magistrate. 

March, 1§78. Weir, ° 

554. 


A police officer (assuming him to be empowered by law to make a 
o nf i Q+Ti search) lias a discretion, on sufficient grounds ap- 

* ___ . pearing, to refuse to search a house and a refusal in 

Feb. looU. weir, gucb circumstances to make a seareh is not a viola- 

554. tion of duty punishable under section 44. A dis¬ 

continuance of a duty undei’taken without proper authority is also not a 
violation of duty within the meaning of the section. 


Proceedings of 21st 
July, 1879. Weir, 
555. 


Section 46 (Act XXIV of 1859) construed. 


Procedure to be followed in enforcing a sentence of fine adjudged under 

Proceedings of 22nd 48 illc ™ ice Act ( XXIV of 1859 ) ^ 

April, 1879. Weir, tul0d * 

559. 


Proceedings of 10th 
March, 1880. Weir, 
560. 

Cutting meat in 

Proceedings of 15th 
Nov., 1879. Weir, 
562. 


Section 48 does not authorize a sentence of 
whipping. 


a public street is not an offence punishable undey 
section 48, clause 1 of the Police Act. • \ . 
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J. M. a clerk in the Police Magistrate’s office, having been convicted 

Judoonath Hooker- und f r se ? tt . on 2 of ,f°* X , LV1T1 of 1860 > as » person 

jee in re, Bonrke’e ‘“P 1 . 0 ?? 4 1,1 a P oh f °® c e> » rok*" 1 u “!‘ in e *)>« 

■L ”' ' conviction was made 

186. words “ police office ” 

of 1860, do not apply of a Police Magistrate. 


absolute. Held :—That the 
in section 2 of Act XLVIII 


PROSECUTOR. 


Private prosecutor not allowed to appear on a reference to the High 
_ r»—i_j *»- Court, under section 43-1* of the Criminal Procedure 


Code. 


Reg. v. Rqjnjai Ma- 
zumdar, 6 B. L. R. 

Ap. 46. 

A counsel or pleader is entitled to appear and act on behalf of the 
Chandicharan Chat- prosecution in the criminal Courts. 

texjee v. Chandra 
Kumar Chose & 
others in re, 5 B. L. 

R. App. 70; S. C. 14 

S. W. R. Or. R. 23. 

A private prosecutor cannot move a Court of Sessions under section 419 of 

Sudduruddeen sircar * he Codo of , Crmiinul Procedure (Act XXV of 1861) 

in a case which is not before that Court m appeal, 
though lie may do so under section 435 of that Code 
in cases in which the Court of Sessions can inter¬ 
fere. A private prosecutor lias no right to be heard 
before the High. Court in a case in which he could 
not be heard in the Sessions Court. 

who is also a Magistrate, cannot investigate a ease 
against one of his subordinates in the Registry 
Office and afterwards himself try and convict him. 


v. Ram Joy Mojoom- 
dar, 14 S.W.R.Cr. 

R. 51; S. C. 6 B. L. R. 

Ap. 46. 

A Sub-Registrar, 

Bharut Chunder Sein, 
petitioner, 14 S. W. 

R. Or. R. 74; S. C. 8 
B. L. R. 423 note. 

An advocate of the High Court may appear on behalf of the prosecu- 
Gungadhur Sircar ti° n hi the Court of Sessions and conduct the pro- 
vtA+i-Hnnor oq fi w’ sccution without being specially empowered by the 
R Or R 14 Magistrate of the district for that purpose. 

With the exception of the Advocate-General, Standing Counsel, Go- 
Empress V Butokris- vemment Solicitor, or other officer generally or 
to Dass & another, 6 specially empowered by the Local Government in 
irn nolo cq . « n that behalf, no person, whether counsel or attorney, 
r owi ’ * ° cau °hum the right to conduct the prosecution of 
6 0. L. R. 374. any criminal case without the permission of the Pre¬ 

sidency Magistrate. 


S. 423 & 
S. S.436, 
4S9, Act 

X., mi. 
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Dinkar & others, 8 
Bom. Rep. Grown 
Oases, 126. 


Appointment of the Magistrate, who in the first instance had tried and 
Reg. v. Kashinath convicted*the accused, to be Crown Prosecutor to 

conduct an inquiry subsequently directed in the 
same case, censured as being unprecedented . and 
objectionable. A public prosecutor should be with¬ 
out a personal interest in the cases which he con¬ 
ducts. Prisoners should be allowed to have free converse with tlieir vakils 
out of the hearing of the police officers in charge of such prisoners. 

It is undesirable that Magistrates whose decisions are under appeal, 
or who have been engaged in promoting the prosecution, or police officers 
concerned in a case, should sit on the Bench beside, or converse privately in 
Court with, the Judge who is engaged in trying the prisoner’s.appeal. If 
the Appellate Judge wishes to ascertain any facts relating to the case from 
the Magistrate who convicted the accused, he should examine the Magis¬ 
trate upon oath or solemn affirmation in the same manner as an ordinary 
witness. 


S.S. 495, 
493, 2 hi, 
Act X., 
1892 . 


Whether or not a private complainant is permitted, under section 59 

Naravan M. Pendshe ? f tlK \ C< ' dc of Criminal Procedure (Act X of 1872) 
J 11 D to conduct a case as prosecutor, he may instruct 

r6> 11 Bon1, Ke P* Counsel who shall be entitled to appear under No. 7, 
lO*. Chapter XI of the High Court Rules, and the Public 

Prosecutor may, thereupon, avail himself of the Counsel’s services under 
sectii u GO. The effect of section 285 of the Code, read with sections 59 
and (>0, is to make every case tried by the Court of Session, a- case falling 
within the provisions of section GO, that is to say, the Public Prosecutor 
may thereupon avail himself of the services of Counsel retained by a private 
individual, and in so doing, lie does not deprive biinself of the management 
of the ease. Where the assistance of Counsel has once been accepted, that 
assistance is not excluded at the stages of the trial (summing-up by the 
prosecutor and his reply) to which sections 251 and 252 apply. 


RECOGNIZANCE. 

Recognizances are not necessary from persons acquitted by the Sessions 

Reg. v. Annund Jud S ( ‘ 

Chunder Chueker- 
butty, 3 S. W. R. Or. 

33. 


S. S. >12, 
113, Act 
X., 1882. 


A charge of criminal trespass and mischief was dismissed. Thereupon 
Reg. v. Chowdry, 2 ^he Magistrate recorded an order in the presence of 
n ? p* a-j. oo * both parties, calling on them to show cause, on a 
* day fixed, why they should not enter into recogni¬ 

zances to keep the peace. Ildd, it was not necessary also to issue a sum¬ 
mons to them under section 283 of the Criminal Procedure Code (Act XXV 
of 18G1). 
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The estreating of recognizances is^a proceeding resorted to where per- 
S®g. V. Dassoo Man- BOn3 W ^ L0 have undertaken to give evidence in a cri- 
iee 11 S W I Or minal enquiry have failed without just excuse to ' 
ig ’ .... a ^ en( j an( j nave thus created an obstruction to 

public justice, but where a Magistrate tliinks it 
proper to estreat their recognizances, he ought to allow them an opportunity 
of justifying their default. 

After calling upon a person, under section 282 of tlic Code of Criminal 

Reg. v. Deo Nundun (Act XXV of 1861) to show cause why he 

~~* should not enter recognizances to keep tlie peace, a 

Bing, 12 S. W. R. Cr. Magistrate should not order the defendant to enter 
16. into such recognizances without taking evidence, or 

making enquiry whether the defendant had committed any act which might 
probably occasion a breach of the peace. 

The order of the Magistrate directing the prisoner on the expiration of 

Reg. v.Gendoo Khan, hiss ™tence for the offence of criminal trespass, to 
® „ D execute personal recognizances to keep tlic peace. 

Before a recognizance can bo forfeited, it must be proved that the 
_ _ I- , person accused has either personally broken the peace 

seg. v. Ivaiiy Bnyrup or gutted some other person or persons in breaking 
Sandyal, 11 S. W. R. ^ The mere fact that the accused is a servant 
Or. R. 62. of one of two rival parties for whose benefit the 

breach took place is not sufficient. 

A surety who was bail for an accused person having failed to produce 
Reg. V. Durga Das him on the day appointed, the Deputy Magistrate 
7 P t ordered that the bail-bond be forfeited, and a war- 
Bnuuacnaqee, ( u.u. r , mt ])0 issu0(1 for the attachment and sale of the 

H. Ap. o l. moveable property, first, of the accused, and secondly, 

of the surety. No recognizance had been signed by the accused, and no 
notice had been given to the surety to show cause. On a reference by the 
Magistrate, tlic Deputy Magistrate’s order was set aside as being illegal. 

A. was bound over to keep the peace for a year. Before the expiry of 
Reg v Kalinath the P ei ’i°d he was involved in fresh disputes with 
Biswas. 6B.LR.Ap. • The Deputy Magistrate, instead of 

... . 1s . a m D * referring the case to the Court of Session under 
life & 15 o. W. it. Or. section 208 of tin; Code of Criminal Procedure, 
1®- (Act XXV of 1801) directed A. to enter into another 

recognizance for a further period of one your. Held, the order was illegal. 

A Magistrate has no power to make an order that an accused person 
r g „ v Lall lieharv should enter into a bond to keep the peace until after 

Singh & others, US. T ad l udioatio " ' lt f “ c f aar 3; for preserve 
_ * p ro tion ot peace to take a bond from lum, and until he 

W. R. Or. R. 60. i a satisfied on that point, unless there is an admission 

by the party against whom the order is to be made. 


s. 123 

Act 3 
1882 , 
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Where a surety conditioned that he would be responsible for the con- 
11 acr v iyr n _ a T tinued presence of an accused person at one Court 
1 q e w p r*T- o to’ (Nowadah) it was held that the surety was released 
. w.tt. or. A. Oo. f rom liability under his recognizance by the per¬ 
mission which the Court at Nowadah gave the accused, without the surety’s 
consent, of leaving that place on business, and also by the subsequent 
transfer of the case to another Court. 


icf Jut a case * s ma ’de over for investigation to the police, the prose- 

x,i8M. t*__. _ p nrnT1 T n i a cutor and his witnesses should be required, under 
, m n n section 151 of the Code of Criminal Procedure (Act 

w * *"• ^ r ‘ XXY of 18G1) to enter into recognizances to attend 
*• *'• and give evidence. *" 

A recognizance binding over an accused person to appear to answer a 
charge should specify the particular day on which he should be in attend¬ 
ance in Court. 


s. no; Where a prisoner, in addition to a sentence passed upon him, is required 
Ws*' 1 -Datr v Tnrah flu- furnish security for his good behaviour, under 
4 a*. q m section 296 of the Criminal Procedure Code (Act 

W P n I9fi XXY of 1861) for a period of one year, his imprison! 

W. P. B. 12b. ment in default of providing such security must 

commence to run from the date of the order to furnish security, and cannot 
be directed to run from the expiry of the sentence passed upon the prisoner. 

It is not necessary that there should be a conviction of rioting in order 
Reg v Seetaram °f a Magistrate taking recognizances to 

Hazra, 1 S. W. R. Cr. 

R. 45. 


keep the peace. 


S.S. 

107 , 121 . 
Acrx., 
1882. 


A. executes in District T. a recognizance to keep the peace towards B. 
TT Bhom Cn« X. was afterwards convicted in District S. of having 

j * n t> assaulted B. in that district. Held, A. had forfeited 

oer Cho s inry, 2 B. bis recognizance, and the Magistrate in District T. 

L. R. Ap. Cr. 11. could proceed against him under section 293 of Cri¬ 

minal Procedure Code (Act XXV of 1861). 


Held, (Glover, J. dissentient*') the report of a police officer, though it 
justifies the issuing a summons, is not sufficient 
ground on which to bind a man over in a recogni¬ 
zance to keep the peace. The Magistrate must 
adjudicate on the question whether there is reason¬ 
able ground for believing that the defendant is likely 
to commit a breach of the peace, after taking evi¬ 
dence in the presence of the person charged, and 
giving him an opportunity to cross-examine the wit¬ 
nesses. 

The onus lies on the person who has obtained the 
summons to prove that the defendant is likely to 
commit a breach of the peace. 


Behari Patak v. 
Mahomed Hyat 
Khan; A.D. Dunne 
v. Hemchandra 
Ohowdry; Gov.v.Be- 
hari Lall Brojobasi, 
4 B. L. R. F. B. 46; 
S. 0.12 S. W. R. Or. 
60. 
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An unproved charge of false imprisonment is not the credible informar- 
Eeshub Ohunder ^ on contem pl a t®d*in the law, on which a Magistrate 
Sandyal & 3 others ma ^ recognizances to keep the peace. 

6 8. W. R. Or. E. 1. ’ 

Before a Magistrate can declare that recognizances to keep the peace 
K&likant ]j 0 y Ohow- ^ ave been forfeited, he must record legal evidence in 
j__ i f n the presence of the accused, proving that he was 

« H ikr an about to do something which would cause a breach 

B. L B. Ap. 155 f S. 0. peace 

12 S. W. E. Or. R. 64 ot p . eace - 

On the application of A. a recognizance was taken from B. that he 
Jaha B ut v Gov wou ld keep the peace for six months under a penalty 




6B.L.R. Ap. 66; & 
16 S. W. R. Or. R. 14. 


of Rs. 500. 
assaulted C. 


the recognizance. 


Before the expiry of the period B. 
Held, that there was a forfeiture of 


The existence of a dispute likely to cause a breach of the peace must 
Abhaya Chowdry hrst proved by legal evidence before the Magis- 
m jj rae g jg £ |* trate can proceed to call upon the parties to enter 

a* ua.a ri in a into recognizances to keep the peace. The report 

w "p ** ' p ao ** ma do by a police officer that there is a likelihood of 

W. R. Cr. R. 42. there being a breach of the peace is not legal evi¬ 

dence to prove the existence of any dispute likely to cause a breach of the 
peace. 

on the face of a Magistrate’s order that he had re¬ 
ceived credible information that the persons ordered 
to enter into their recognizances were likely to com¬ 
mit a breach of the peace, or to do any act that 
might probably occasion a breach of the peace. 

A Magistrate cannot bind down parties to keep the peace beyond the 
Kallv Churn Sinff v term of their first recognizance, without proceeding *r k *■> 

as prescribed by section 290 of the Code of Criminal 
Procedure (Act XXV of 1861). 


It should appear 

BirreshureePeshad & 
another, petition of, 

6 S. W. R. Cr. R. 93. 


Bunker Singh & 
others, 7 S. W. R. Cr. 
R. 26. 


Where a Magistrate who apprehended a breach of the peace, eventually 
Chowdliry Sheo discharged the recognizances which he had compell- 
' ed the parties to give, it was held that he exceeded 

his jurisdiction when he also gave directions as to 
the disposition of the property in dispute between 
the parties. 


Nundun Prosad v. 
Ohowdhry Nil Kanth 
Prosad, 13 S. W. R. 
Cr. R. 44. 


In a case in which an accused was charged with voluntarily causing 

Imamoodeen Bhina, grievous hurt, the Magistrate convicted him of that 
,... a ’ offence, and also ordered him to furnish recogm- 

petltioner, lo S. W. zances to keep the peace; Held, that as the Magis- 
R. Cr. R. 73. trate had jurisdiction under Chapter XVIII of the 

Code of Criminal Procedure (Act XXV of 1861) to pass the latter order 


Cbaft. 

vm.. 

Act x„ 
laafe 
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S.3. Hi, 
113, Act 
X., 188?. 


s.a Ii>6, 
ior, 120, 
133, Act 
X., 1882. 


a. 3. 107. 
117, Act 
X., 1384. 


S. lift. 
Act X., 
1832. 



I . 

tr 


regarding recognizances, the Session Judge could not, on appeal, tohilQ 
upholding the conviction for grievous hurt, cancel the order as to taking 
recognizances, the evidence on the record being sufficient for that purpose. 

The summons to a person to show cause why he should not bo required 
Koonjebehari Chow- to furnish recognizances to keep the peace should, 
illirtr v TPlmo+ii r*n under section 283, Code of Criminal Procedure (Act 

/ ! ' „ XXV of 1861) set out the substance of the informa- 

ram, ID S. W. R. Or. tion against him. When the party summoned shows 
R- 43. cause, the Magistrate in taking evidence should look 

not merely to the question of possession, but also whether he is satisfied 
that there was a probability of a breach of the peace. 

An order calling for recognizances under' section 280 or for security 

under section 281, Code of Criminal Procedure (Act 
XXY of 1861) must be passed at the time of deci¬ 
ding the original case. If no such order is then 
made, subsequent proceedings must be taken under 
section 282 and the parties summoned to show cause. 

Per Ainslio, J.:—In a case in which proceedings are taken for forfei- 
Jehan Buksh, peti- ^ ure recognizances, the person against whom they 
t’oner 15 S WR are ^old com P°t eil t to give evidence on oath on 
ft n «7 * ’ his own behalf. 

Or. R. 87. Quaere :—When recognizances are forfeited is a 

Magistrate bound to forfeit the whole amount of the bond, and is the power 
of reducing the sum to a penalty corresponding to the breach of the peace 
confined only to the Government. 

It is illegal and contrary to the provisions of section 282, Code of 
Criminal Procedure, (Act XXV of 1861) to take 
recognizances from one person, in order to prevent 
another from committing a breach of the j>eace. 


Gobind Sooboodhee 
& others, petitioners, 
15 S. W. R. Or. R. 56. 


Ram Coomar Boner- 
tee v. Rajah Gopal 
Singh Deb, 17 S. W. 
R. Or. R. 54. 

Notwithstanding 


GoorOo Dass Roy, 
petitioner, 18 S. W. 
R. Or. R. 57. 


that a person has been bound down by bond to keep 
the peace for a stated period, a Magistrate has 
power, under section 290 of the Code of Criminal 
Procedure, (Act XXY of 1861) to increase the amount 
of the security required before the expiry of that 
period. 

Where a person has been hound down by recognizance not to'commit a 
Faranchunder Roy breach of the peace, the amount of the recognizance 
.... 1ft q TTT cannot be recovered from him if he is guilty of an 
petitione » . . 0 jj encej as theft, which does not amount to a 

R. Cr. R. 63. breach of the peace, or which is not likely to occa¬ 

sion a breach of the peace. 

Parties who are not stated by a Magistrate to be likely to commit a 

Reg. v. Omertolall & J >rettch of the P eace > do an J act that raa J P™bab- 
6 1£ .„ ly occasion a breach of the peace, cannot he called 

iSnseeroodseen, ly o. U p OU to enter into recognizances to keep the peace, • 
W. R. Or. R. 32. simply because they did not interfere when they 
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might have done so between the persons actually quarrelling so as to pre¬ 
vent 9. riot, their laches in this respect jiot bringing them within the pur¬ 
view of section 282, Code of Criminal Procedure. 

A person was hound down under recognizances to keep the peace 
Zearuddin Howla- towards all ller Majesty’s subjects for a period of one 
|petitioner IQ g y ear - Some time afterwards lie wrongfully confined, 
Lr - iy and extorted as 


W. R. Or. R. 48. 


sum of money from two ryots, who 
were supposed to have committed theft on his lands, 
he being for such offence fined and his recognizances forfeited. Held, that 
the matter ought to have ended with the line. For the ryots not having 
offered any Resistance no breach of tbe peace took place, and the amount 
of the recognizances could not be taken. 

Although a Magistrate may summon a person on credible information 


Reg. v. Isreeper- 
shad Singh, 20 S. W. 
R. Or. R. 18; S. 0. 9 
B. L. R. App. 44. 


to show cause why lie should not be bound over to 
keep the peace, he cannot, under section 491, Code 
of Criminal Procedure (Act X of 1872) bind over such 
person to keep the peace until he lias adjudicated on 
evidence produced before him by the person accused. 


P.S. 10T, 
117, Act 
X.. Iss2. 


The notice to the accused should give him sufficient time to come in to 
produce his evidence. 

On a conviction for criminal trespass under section 417, Penal Code, the 
Reg. V. Jhapoo & Joint-Magistrate added to the sentence of imprison- 
9n « w P * menta.il order that the prisoners should give recog- 
C R q7 * * " nizances to keep the peace. The Sessions Judge 

Or. tt. 61. recommended that the order as to recognizances 

should be quashed, as criminal trespass was not one of -he offences detailed 
in section 489, (Act X of 1872) for which such recognizance could be taken. 
The High Court declined to act on this recommendation, holding that there 
was nothing illegal in the Joint-Magistrate’s order, the conduct of t he ac¬ 
cused clearly pointing to an intention to commit a breach of the peace. 

No order requiring personal recognizance to keep the peace can be 
,. __ passed under Act X of 1872, section 489, unless the 

Sanefiai v. Jvuran as accused has been convicted of rioting or any other 

another, 21 S. W. R. offence. 

Cr.R.37. 

The powers contained in sections 396 and 397 of the Code of Criminal 
t «, »» Procedure extend not only to recognizances taken by 

nxisio r osaa un- a Magistrate for the appearance of an accused person 
die, petitioner, 22 S. ^ a sure ty under section 125, but also to such re- 
W. R. Or. R. 74. cognizances when taken by a police officer. 

The High Court reduced the amount of recognizances required in this 
Toil ease as it was very much in excess of, and out. of 

J* proportion to the means of the party accused, seo- 
Giooon, 22 S. W. R. tion 493 0 f the Code of Criminal Procedure requir- 
Cr. R. 74. i n£r that the Magistrate should look to the means of 

the party ordered to find sureties. 

75 


f s w, 
l.M 12a, 
Avi X., 
is?;. 


S.S. let!, 
123, 120, 
Act X., 
16&2. 


Kb. 614, 
It.#. KO, 
X., 
1SM'. ’ 
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Act X of 1872, 

B.B. 10*. ’ 

‘S-iJf Reg. v. Hur Kur- 
^ 1882 ."* man Dassia, 24 S. W. 

R. Or. R. 10. 

as.we. In the absence 
jgJ’iMst! Reg. v. Gossain 
Munraj Pooree. 

Reg. v. Gossain 
Luchmee Narain 
Pooree & another, 24 

S. W. R. Or. R. 23. 


section 489 cannot be applied to cases where there is ~y 
only a possible apprehension of future breach of the 
peace. If such breach appears to the Magistrate ■'to,, t 
be likely, he can apply to the officer having authO* , 
rity who can proceed under section 491. 

of any evidence rendering a breach of the peace pro*’ 
bable, a Magistate is not justified in calling upon 
parties to show cause why they should not enter into 1 
recognizances, and on their failure, to make an order:: 
under Act X of 1872, section 490. 


After summoning a person to show cause why he should not enter into 
Gossain Luchmun a bond to keep the peace, the Magistrate cannot bind 

over that person until he adjudicates on evidence 
before him that such person is likely to commit a 
breach of the peace. 


Per shad Pooree & 
others v. Pohoop Na¬ 
rain Pooree, 24 S. W. 
R. Or. R. 30. 


re. 490 . 

Act X., 
1882. 


A party cannot be called upon, under Act X of 1872, section 391 to 
Huree Mohun Mul en * er recognizances to keep the peace, unless 


the evidence points to some specific conduct or act 
on his part from which a reasonable or immediate 
inference can be drawn that he is likely to commit a 


S. 123, 
Act X„ 
1882, 


lick v. Kalinath Roy, 

25 S. W. R. Or. R. 15- 

breach of the peace. 

Where information of a probable breach of the peace is first laid in 

Ahdnol Bari A others S eneral tcrms nnd iH subsequently supported by evi- 
/? • occfw dencc which iH given in the presence of tbe prisoners 

petitioners, #45 S. W. w j 10 are particularly implicated by it, the case for a 

R. Or. R. 50. demand for recognizances may properly rest cn the 

whole evidence taken in the case, but when a Magistrate calls upon persons 
to show cause why they should not be bound down in their own recogni¬ 
zances to keep tbe peace, be cannot go beyond the requisition, and on the 
adjudication of the matter order them to furnish other securities besides. 

Under section 290 of the Criminal Procedure Code, (Act XXV of 1861) 

. an order to execute a second recognizance during 
Keg. v. it - ^.] ie ^- me y ie fj rs t recognizance is in force is illegal; . 

kant Banerjee Chow- ° 

dhry, 9 B. L. R. App. 

30; S 0. 18 S. W.R. 

Cr. R. 44. 

The High Court has no power to reduce the amount of recognizances 
Empress v. Nurul w liieh ha ve been forfeited but iu a case of hardship 
Huqq & another 3 I ^ ie ma -tt ,er should be referred to Government. 

L. R. Calc. 757; S. C. 

2 C. L. R. 408. 



RECOGNIZANCE. 


A Magistrate is not justified in forfeiting a recognizance under section ® 

Emnress v Nohin- Act X of 1872 unless the party charged with im**> 

empress v. «or>m- a k reac h 0 f the peace has had an opportunity of 

cnunaer DUtt, 4 I. L. cross-examining the witnesses, upon whose evidence 
R. Calc. 865; S. O. 4 the rule to show cause why the recognizance should 
O.L.R.243. not be forfeited has been issued. 

' When a Magistrate has before him the fact that a person convicted by 
u Toiia him of an offence attended with violence was under re- 

Kam unnnaOT liana cognizance to keep the peace, and does not nevertlie- 
. IE re, 1 0. L. R. 134. leas proceed to forfeit such recognizance, it must be 
held that fye thought it unnecessary to do so. Proceedings taken after the 
lapse of a considerable period are bad arid contrary to the intention of the 
law. 


On the 20th of April 1877, A, was bound down to keep the peace for 

Parhntti Otarn Bose one >’T'- „ 0u *>£ 14tl ‘ " f l* 78 - h f ' Ta3 

jfc on convicted of an offence and sentenced therefor to line 

f Binfi n re> ^ ail( ^ imprisonment, but no order was made for the 

L. R. 406. recovery of the penalty, tho\igh the Magistrate 

knew that the recognizance had been forfeited. On the 2nd of April 1878, 
the Magistrate at the instance of a third party, called upon A. to show 
cause why the penalty of the recognizance should not be paid, and n warrant 
for its recovery was issued oil the 6th of June 1878. Held, that the war¬ 
rant must be quashed, on the ground, that the Magistrate having inflicted 
a sentence of fine and imprisonment with the knowledge that the recogni¬ 
zance was forfeited, he was not competent to inflict a further penalty on a 
re-consideration of the circumstances. 


Where the penalty under a recognizance bond has been forfeited, neither 
. tt 0 • . f. the Magistrate nor the High Court has power to 

t « Jo ’ reduce the amount of the penalty. 

lit XL. 


The report of a Subordinate Magistrate is such “creditable informa- s.s.107. 

... tion,” within the meaning of section 282 of the Code x./i88». 

Nellikel Edatthil of Criminal Procedure (Act XXY of 1801) as to 
Itti Pungy Achen, 2 authorize a Magistrate to summon an individual in 
Mad- Rep. 240. the report and require him to enter inio a recogni¬ 

zance to keep the peace, although the report does not suggest that a re¬ 
cognizance should he required, but suggests other means for the prevention 
of disputes and the preservation of order. 

A Subordinate Magistrate has no power under the provisions of the 
Criminal Procedure Code (Act XXV of 1861) to 
Proceedings Of 31st ^ a k e recognizances from a complainant and witnesses 
Oct. 1868, 4 Mad. to appear on a certain day before a Magistrate of co- 
Rep. RuL 17. ordinate jurisdiction and recognizances thus taken 

cannot be forfeited. 
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DIGEST 0¥ CRIMINAL CASES. 


A Subordinate Magistrate lias no power to order a recognizance execut- 
Pw^oorGncra nf Qi R t cd by a presecutor before a Police Station officer, *" 
n+ a n/TaA binding himself to appear before the Subordinate 

UCT. 4 maa. Magistrate, to be forfeited on the failure of the pro- 

Rep. Rul 18. sec Stor to appear. 


Where a defendant charged with an offence bound himself to appear 
Proceedings of 9th before a Sub-Magistrate on the 10th June and the 
April 1869 4 Mad defendant did appear on that day but made default 
_ . ' ' on the 11 tb of June on which the case was called. 

Kep. Ru . 44. Held, that there was no forfeiture of the recognizance. 

In such cases section 219 of the Code of Criminal Procedure (Act XXY of 
1861) requires that the Magistrate shall form a reasonable opinion that 
there has been wilful default before issuing process to enforce the penalty. 


Defendants were charged with theft, and on tlieir appearance before 

Proceedings of 17th ^ 1C Subordinate Magistrate on 1st May, were bound 
w iQ“ii M j over by recognizance to appear from that date until 
NOV. 18^1. 6 Mad. the cloHO of tllft triilL 0u the 2nd May when the 

Rep. Rul. 39. case was called on, defendants were not present, but 

they appeared on the 3rd. The Sub-Magistrate heard what they had to sa.y 
and directed the penalties on the forfeited recognizances to be levied from 
the defendants. Held, that there was no ground for the interference of the 
High Court as a Court of Revision; that there was nothing illegal in 
requiring defendants to execute such a bond, and that no notice was neces¬ 
sary before proceeding to enforce the penalty. 


A Magistrate has not power <,0 mitigate the penalty entered in a recogni- 
. 1 -d znnee bond. Sncli bond must be enforced to its full 

* 1 amount, unless Government forego a portion of the 

ReP-138. P o„alt 7 : 1 

A conviction of house-trespass by a Subordinate Magistrate was reversed, 
Poo- v Btaatav V on a ppcal, by the Magistrate of the District who, 

v o p « ' moreover, directed the Subordinate Magistrate to 

KnarKar, Rom. Rep. ^ukc Ll recognizance bond m the sum of Rs. 50 from 
Crown Cases, 1. the accused, that he would not, for one year, enter 

the house, and would not commit a breach of the peace: Held, by the 
High Court that the order directing the recognizance bond to be taken 
should he set aside, as having been improperly made by the Magistrate in 
the absence of the accused, and upon the suggestion of his adversary. 

8mille, the order was also illegal, as not authorized by section 280, or 
any other section of the Code of Criminal Procedure. 

Held, that where the personal attendance of an accused is dispensed 
_ I, . with, a recognizance bond, if such is deemed neees- 
Reg. v. Laliubnai ga .ry, should he taken from him, and not from his 
Jassubhar, 6 Bom. agent, binding him (the accused) to appear, either 
Rep. Crown Cases, in person or by an agent; and that a Magistrate has 
64. no legal authority to secure the attendance of an 

agent by sncli a bond. 



RECOGNIZANCE. 


Order of District Magistrate, requiring certain persons to enter into 
Rer v Ha.1na.tr am recognizance and find security to keep the peace, 
Pom a Eh • k tj reversed, as such order appeared to have been made 
nai, 5 Isom, without any legal evidence having been taken and 
Rep. Crown Cases, recorded, as required by section 307 of the Criminal 
105* Procedure Code (Act XXV of 1861). 

A statement by a private person not upon oath or solemn affirmation is 
Reff V Jivanii no ^ cret ^^° information, upon which alone a Magis- 
t ••’ a i* D ^ trate should issue a summons under section 282 of 
iunji, b Rom. Rep. the Code of Criminal Procedure (Act XXV of 1861). 
Crown Cases, 1. Hemble :—A report by a subordinate Magistrate 

of facts within his knowledge would be credible information, upon which 
such summons might issue, but would not be sufficient ground for a final 
adjudication under section 288. 

In order to warrant an adjudication under section 288, there should be 
a judicial investigation, and the order should be passed upon legal evidence 
duly taken and recorded. 

A Magistrate has no jurisdiction to call on a person who has entered 

tt„ _ iato a recognizance bond, under section 403 of the 

. Haflr ™ Blr “ nan Codo of Criminal Procedure (Act X of IBT 2 } to pay 
m re, 11 Rom. Kep. the penalty or show cause why he should not do so, 
170. without previous primd facie proof, by which is 

meant evidence on oath, that- it. has been forfeited. Section 502 of the 
Code of Criminal Procedure. 

A Magistrate ought not to direct a party to restore a road and canal to 
n TVTnEnmAd their former state, and to show cause why he should 

Keg. not enter into recognizances to keep the peace with- 

Afzul & another, 7 S. 0 ut hearing such party. 

W. R. Or. R. 59. 

A Magistrate should have due regard to the circumstances of the ease 
Nilmadhub Ghosal an< l tbe means of the parties when fixing the amount 

e „ 4 .i_in which the sureties should he hound in a case 

* °‘ hera 'P etl ‘ loners - „„<lor section 281 of the Code of Criminal Procedure 
Juaoonatn Roy & (Act XXV of 1861). Under the provisions of section 
others, petitioners, 293, a Magistrate cannot direct the forfeiture of a 
19 S. W. R. Or. R. 1. portion of the penalty. Where the amount of the 
recognizances were wholly out of proportion to the uature of the dispute, 
and to the means of the parties, the High Court held they could not inter¬ 
fere, but the Coverment might be moved in the matter. 


anr. 

Act X, 
1883 . 


as. io7. 

117, Act 
X., 1882 


Umda Khanum & 
another, 8 I. L. R. 
Oalc. 724. 


S.S. 118 
123, Ac 
X., 188: 


S. 5H, 
Act X, 
1S82. 


The words of section 492 of the Code of Criminal Procedure (Act X fi» ‘ 
Abasn Begum V. ot 1^72) are directory, and not imperative; and an X j 188 


omission to insert in a summons under that section 
the amount of the recognizance and security required, 
will not invalidate any subsequent proceedings bind¬ 
ing over the parties to keep the peace. 
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DIGEST OF CRIMINAL CASES. 


An order directing certain persons to enter into recognizances of 
Ear v Moonee ® s * each,* conditioned to keep the peace for the 

DoobevA others, 2 N. P eri ? d of one yea £ "! tl,out , fir ?* them 

_* rvT to show cause why they should not he required so 


W. r. Rep. All. 189. to do, is irregular, and will he quashed. 

A Subordinate Magistrate cannot bind over witnesses by recognizances 

Proceedings of 18th to appear before himself. The proper course to 
mg , , enforce attendance is by summons, and, if that tails, 

maren, 4 uiaa. , warrant. 

Rep. Rul. 6. 

Act xT An order estreating a recognizance or a bail-bond must be made upon 
, MM \ Moheshchundra Rov evidence duly recorded in the case and not upon 
A another petitioners evidence token in other cases, mere a Magistrate 
. in nr to makes an order forfeiting a recognizance under sec- 

1H re, 10 U. Is. R. d/1. ^ on 5Q2 of the Criminal Procedure Code (Act X of 
1872) the terms of the section must be strictly followed. It is not compe¬ 
tent to direct that in default of payment, the person whose recognizance is 
forfeited should be imprisoned, without first issuing a warrant for the at¬ 
tachment and sale of tlieir immoveable property. 

Recognizances for attendance before the Sessions Court are to be taken 
Proceedings of 19th 011 iy from the witnesses present before the commit- 
Oct. 1876. Weir, ting Magistrate. 

361. 

4r 


RECORD. 

The power granted to the Civil Courts of calling for and inspecting the 
Reg. v. Jumden recor ^ s °t a previous trial, is one that ought to be 
«• 10 a -nrr> exercised with the greatest caution, and does not 

Singh, 12 S. W. R. Or. extend to criuiina i proceedings. 

There ought to be only one Sessions record, which should be continuous, 
Reg v Belash Mo- am ^ contain accurately and consecutively the 

sulmanv' 14 S W Cr w hole the proceedings in the trial, including the 
‘ ' * examination of the accused. 

At 4o* 

Documents wliich form the basis of a charge against a prisoner should 
Reg V Rutton n °t Juried among a mass of papers in the nuthee, 
Meah 8 S W R Or ^ut s ^ l0U ^ be P u ^ either in the calendar or by them- 

P _.selves in an envelope, or in some conspicuous part of 

**" ®‘* the record where they would be seen at once. 

The principal documents in a Sessions case should be put in a promi- 
Reg v Sheikh nei1 ^ I^ ace on the record, and not buried in a mass <■• 

Bheekun, 8 S. W. R. of papers ' 

Cr. R. 30. 


* ** ■ >:a 

' *rr 
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The dying declaration of a deceased should form part of the Sessions 

‘ Reg. v. Soyumber record * 

Singh & others, 9 S. 

W. R. Or. R. 2. 

■’ In a case of false evidence the record of the case in which the evidence 
Reg. V. Unnoo Pa- was s* ven should always he sent up. 

toonee, 3 S. W. R. Or. 

R. 15. 

A Sessions nuthee should contain the record of the defence set up by 
Oopal Hajiam, Case the prisoners in the Sessions Court Points out how 
« ff. a rA 1 n such record is to be made up with reterence to see- 
® ‘ W ' R ° r * tions 372, 373, and 374 of the Code of Criminal 

Procedure (Act XXV of 1861). 

The Magistrate’s record of the proceedings prior to commitment should 
Reg. v. Kasim Ali alwa y s he forwarded to the High Court. 

& others, 15 S. W. R. 

Or. R. 67. 

The signature of a Magistrate to a warrant of commitment under sec- 

Snhrnmantra Avvar tiou 803 of tlie Cotlu of Criminal Procedure, 1872, 
suoramanya Ayyar sll0uld not be affixed hy sUmp . Tll summ!iry trials 

V. The Queen, o I. L. under the provisions of Chapter XVIIT of the Code 
R. Mad. 396. of Criminal Procedure, 1872, the record in noil-ap¬ 

pealable cases and the judgment in appealable cases must be written by tlie 
Magistrate. A Magistrate in such cases is not authorized to depute duty to 
a clerk, nor to affix his signature to the record or judgment by a stamp. 

The High Court will not order a copy of the Judge’s notes of the evi- 
_ c .. dence and proceedings upon conviction in a criminal 

Reg. V. buoDayya cage f 0 be furnished to the prisoner on the ground of 
Gaundan, 1 Mad. abo g C( i probable hardship. A primd facie case as to 
Rep. 138. the irregularity of those proceedings, or tjje illega¬ 

lity or impropriety of the sentence or order, must appear, before the Court 
will call for or direct a return of the record of the proceedings. 


REFERENCE. 


A prisoner in claiming the “ right of reference to the Sudder Court ” does 
not lose all right to the opinion of the Judge, and to 
Reg. v. Ghukkun, 3 a pp ea i on the facts upon a trial by jury. 

8. W. R. Or. R. 58. 

A Magistrate of a district, before whom a complaint had been made, 
° without complying with the provisions of section 66 

Iswar Ohundra Ko.er c f XXV of 1861, sent the petition to be dis- 
V. Umesh Ohundra posed of by a Deputy Magistrate not authorised to 
Pal in re, 8 B. L. R. receive complaints without reference from the Dis- 
19 , trict Magistrate, who tried and convicted the 

offender. 


8.S. IMS. 
2K9, 290, 
Act X., 
1882. 


S. 394, 
Act X 
1892. 


S.S. 191, 
500 , Act 
X., 1882. 
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DIGEST OF CRIMINAL CASES. 


Held, per Kemp, J. that compliance with the provisions of section 66 of 
Act XXV of 1861 made the subsequent proceedings void. 

Held, per Ainslie, J, that the order sending the petition to the Deputy 
Magistrate for disposal gave the latter officer power to receive the complaint 
under section 66 B. of Act VIII of 1869 and that the subsequent proceed¬ 
ings therefore were valid. 


Reg. v. Shobrattee 
Sheikh, 6 S. W. R. 
Cr. R. 2. 


A reference to proceedings in a former case de¬ 
clared to be irregular. 


A Sessions Judge ought not to refer to the High Court, under section 
Sreekissen v. Jug- 4 ? 4 ,,“‘f. Codc <* Criminal Procedure (Act XXV 
lal & others, 9 S. W. ?t ‘i' u f“5 °‘, a P™oncr,_ w ho has appealed to 

R. Gr. R. 5. 


him, but should decide it himself. 


sj s Si7 Held, that a Subordinate Magistrate acted correctly under section 277 
5WS* Hidree Telhinee, ?* tlteC’odo of Criminal Procedure (Act XXV of 
rt 9(Iflnf i, « w tj 1861) m referring a case, not to the Magistrate of 

uase oi, u *>• . It. the district, but to the Assistant Magistrate in charge 

Or. R. 7. c f the sub-division to which he was attached. 


?. s 

A>'t X , 

ms. 


The taking hy the Sessions Judge of a different view of the evidence 
Pormihnn Mnnfile from that taken hy the Magistrate is not ground for 
„ , iq cj tit D 11 reference under section 434, Criminal Procedure 

& others, 18 S. W. R. Code (Act X XV of 1861). 

Or. R. 39. v 

Where a case is referred to the High Court under section 287, Act X 

Re * v Jaffir Ali oF 18 ' 2 ’ tlie Court is bound, under section 288 of 
, ‘ c Txr D the same Act, to go into the case, although the con- 

os others, 19 S. W. xv- v iction was hy the verdict of a jury. 

Cr. R. 57. 


S.S.,31", 
3J9, Act 
X., lbttf 


Tlid High Court refused to interfere on a reference made to it by a 
Sobil Dass v. Chun- Deputy Commissioner in a case which was sent up 


, _ , - on for heavier punishment to the Deputy Commissioner 

der Deb & others 20 under s(ictioi) 46 C odc of Criminal Procedure 

S. W. R- Cr. R 15. 


(Act 


X of 1872) by a Magistrate of the second class; as 
• the Court was of opinion that the Deputy Commissioner instead of referring 
the case, ought under iliat section to have tried the prisoners himself, and 
convicted them of any offence which he thought was made out against them 
by the evidence. 


6. lk>/, 
Act X.. 
IWS. 


In a ease referred to the High Court under section 263 of the Code of 
p 0 „ w Pnmrhiim Criminal Procedure (Act X of 1872) because the 

*’ 0 1 « tp o Sessions Judge differed from the verdict of the jury, 

Gnose, 20 S. W. K. the Jligh Court held that it was for the Government, 

Cr. R. 33. the appellants, who asked for a conviction, to begin 

and satisfy the Court that there was a case calling upon the prisoner for an 
answer. 
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A Magistrate should, under section 206, Code of Criminal Procedure « ^ 
Hflxunn Ohunder ( A otX®» 1872) zeroise a diacretion as to whether 


Bass v. Bhuggobutty 
Churn Chattexjee, 20 
S* W- B» Or. B. 40. 


he will refer a case to the High Court, and is not 
bound to refer every case in which he may detect an 
error. Letter No. 480, dated 19th May 1865 (3 S, 
W. R. criminal letters, p. 5) explained. 


Where a Sessions Judge considers that a judgment or order is contrary 
RaiMsto Paul v Wit- *° ^ aw » or that the punishment is too severe, he 
tvamiTwl Po.nl on a should report the L/ro^^ings to the High Court in 
w n «- p Kn ' the manner prescribed by tiK ^rcular Order of 15th 
w. K. ur. tt. OU. July 1863, which is applicable to references under 

section 296 of the present Code of Criminal Procedure (Act X of 1872). 

A District Magistrate being of opinion that the Sessions Judge had, on 
Kmnraaa tr Pamlall a PP eal > improperly set aside a conviction made by a 
or r b «i om Cantonment Magistrate, referred the matter to the 
If 1. L. R. Calc. 815. High Court under section 297 of the Code of Crimi¬ 
nal Procedure (Act X of 1872). Held, that the Magistrate had no power to 
make such a reference. 


a 458 . 
Act X 4 
1883 . 


a 450 . 
Act X., 
1883 . 


One of two prisoners, who were tried jointly before a Bench of Magis- 9 
David, petitioner trates on the complaint of the District Magistrate, Aoj& 
. n n xp oak appealed to the Sessions Judge, and was acquitted. 

in re, o i/. i* ft. . The District Magistrate thereupon, under sections 

296 and 297 of the Criminal Procedure Code, (Act X of 1872) transmitted 
the proceedings in the case to the High Court, and asked that they might 
be quashed on the ground that there had been been a failure of justice. 

Held, that the Magistrate was not competent to refer the proceedings of a 
superior Court to the High Court. 


It is not competent for a Magistrate, to whom a case has been referred 
n«la To mi oar rr under section 46 of the Code of Criminal Procedure, 
p. . o4 . J; (Act X of 1872) to return the case to the referring 

JS agira d Car « Magistrate on the ground that- in his opinion the 
Others, 6 0. L. R. 276. l a tte> has power to pass an adequate sentence. All 
orders passed after-a cage has been so returned, are illegal. 


S. S. 347 , 
349 , Act 
X., 1883 . 


A Court of Session, after it had asked the assessors their opinion in a 
Minn case which was being tried by it, suspended the 
_. vox r b in trial of the case and made a reference to the High 
SlMgll, 2 1. ii. ft- All. under section 226 of Act X of 1872, on a 

question of jurisdiction which had arisen in the 
trial of the case. Held, that it was not intended that that section should be 
so used, and the Court of Session must dispose of such question itself. 


8 . 458 , 
Act X., 
* 1863 . 


The Magistrate of the District, on a complaint being presented to him, 

_ has no power to refer the petition to a Subordinate is^soot, 

V *.. j Magistrate for trial until he has himself reduced the i fLf“ 

* Nawab AMooua is examination of the petitioner into writing, in ac- 
Miusamat Budho, 4 cordance with the provisions of section 66 of the 
. KW.F, Bep. All. 88. Criminal Procedure Code (Act XXV of 1861). 

_ i 

76 

la Empress *. Bhup Singh, Una 4, lor “ Section 336, k ot X, of 1873," read Section ‘ 298.” 
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ptoest of C1UMTXAI, cases. 


s.s.m. Under section 273 of the Code of Criminal Procedure (Act XXV of. 
x?*i 882 . Proceedings of 23rd 1861 ) a fan .power Magistrate may refer for enquiry 
Parsii 1889 4 Mad * Subordinate Magistrate criminal cases, that is, 
Sen Rul 40* primd facie any criminal case. The reference may 

‘ * be for enquiry or for trial by the Sub-Magistrate or 

with a view to commitment either to a Court of Session or the High 
Court. 

s. s. 349 , Where a case was referred by a second-class Subordinate Magistrate to 
xl'wi. Proceedings of 8th t l ie ^! v ^ io -^ 1 ° m ™ r > under jection 277 of the Code 


Nov. 1870. 6 
Rep. Rul. 43. 




s. a is. Section 23 Gr. of 

17, Act 

x., 1882 , proceedings of 23rd 

Mad. 


of Zimina] Procedure (Act XXV of 1861) the High 
Court were of opinion that the Divisional officer was 
bound to form hiB own judgment and pass sentence 
on the case. * 

the Code of Criminal Procedure (Act VIII of 1869) 
makes the Magistrate of a District competent to 
refer cases under section 273 of the Code to a Divi¬ 
sional Magistrate exercising full powers. 


April 1872, 

Rep. Rul. 5. 

Section 44 of the Code of Criminal Procedure (Act X of 1872) confers 

Proceedings of 15th ”° authority on one Subordinate Magistrate to refer 
_ „ m j to another Subordinate Magistrate a case referred 

June, 1874. 7 Mad. to bim £or disposal. 

Rep. Rul. 33. 

Held, that the Magistrate of a district to whom a case has been sent 
Uarr v TkinpEarwl f° r investigation by a Civil Court has no power tore- 
Kh h 14 b r fer itj to il g'istrute F. P. and the latter lias, tliere- 
Knusnal, 4 oom. isep. f oro? under such circumstances, no jurisdiction to take 

up the case without complaint made to him. 


Grown Cases, 30. 


S.S.SJ9, 
847, Act 
X., 1882 . 


The case of a prisoner accused of the offence of attempting to cheat 
_ by personation was referred for trial by the District 

Reg. v. visnvanain Magiat ^ ate to a Magistrate F. P. who, without a 
Daulatrav, 4 Bom. complaint being made to him. convicted and sen- 
Rep. Gfown Cases, 33- fenced the prisoner. The conviction and sentence 
were confirmed by the Sessions Judge. On application to the High Court 
to annul the conviction, on the ground that the Magistrate F. P. had no 
jurisdiction to try the cast;, the Court refused the application, as the ques¬ 
ts* tion of jurisdiction had not been raised before the Sessions Court. 

A Subordinate Magistrate has no power to refer a case, which he has 

Reff v BaffU valad n0 * himself jurisdiction to try, to a Magistrate F. P., 
* ** _ and the latter lias, therefore, under such circumstances, 

Owsan et al., 4 Bom. no j ur i S( ii c tion to take up the case without a com- 
Rep. Crown Cases, 34. plaint being made to him. 

Held, that a Magistrate F. P., though empowered to hear appeals is 
u nvia <rii Wn not thereby placed in the position of the Magistrate 

, of the district, and that, therefore, Subordinate 

Shabaji, 5 Bom. Rep. Magistrates should not refer cases, under section 
Crown Cases, 47. 276 of the Code of Criminal Procedure (Act XXV 
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1861) to such Magistrate, but to the Magistrate of the district to whom 
alone they are subordinate. * • 

Where, on appeal from a conviction by a Subordinate Magistrate, the 
p aiy v fUinwvprnvfl Magistrate of the district is of opinion that the 
w ' ffi , offence which the evidence brings home to the pri- 

— n aSa ^[f ’ a soner is not triable by a Magistrate, and that an 

JSOm. Rep. Crown illegality has been committed, he should refer the 
Cases, 65. matter for the orders of the High Court, under sec¬ 

tion 431 of the Criminal Procedure Code (Act XXY of 1861) ; such Magis¬ 
trate cannot himself, under section 427 annul the conviction, and direct the 

committal of the prisoner to the Court of Session, upon the proper charge. 

• 

Held, that the Magistrate of a district before whom a criminal case is 
Reg. v. Krighnq. Pa- brought, either on complaint preferred directly to 


rashram et 
Bom. Rep. 
Cases, 68. 


al. 5 
Crown 


such Magistrate, or on the report of a police officer, 
cannot under section 273 of the Criminal Procedure 
Code, (Act XXV of 1801) refer such case to a Ma¬ 
gistrate P. P. 


A Magistrate F. P. though executively inferior to the Magistrate of the 
district, is not a “ Subordinate Magistrate ” within the* meaning of Chap¬ 
ter XVI of the Criminal Procedure Code, nor is he “ immediately subordi¬ 
nate ” to the district Magistrate, within the meaning of section 434 of the 
same Code. 


A Subordinate Judge finding that a person had made a false verifica- 

Amvn+a H. tion of a. plaint, sent his ease for investigation to a 
neg. v. iunruta JNa- Maf?istrate of tlie district, who refused to investi- 

thu, 7 Bom. Rep. g a te it, on the ground that the alleged offence was 
Crown Cases, 29. one triable exclusively by the Court of Session, to 
which the Subordinate Judge himself should, under section 173 of the Code 
of Criminal Procedure, (Act XXV of 1861) have committed it. Held, that 
the Magistrate of the district was bound to proceed with the investiga¬ 
tion of the case according to section 16 of Act XXIII of 1861. 

It is competent for tlie Magistrate of a district, to refer for trial to a 
P v Manffin Full Power Magistrate, a case submitted under sec- 
.. . ‘. „ .p® tion 276 of the Code of Criminal Procedure, to such 

iinulia et al. 7 Bom. Magistrate of the district by a Subordinate Magis- 

Rep. Crown Cases, 69. trate. 


Where a Magistrate of the district thinks that in any case tried by a 
Reg. v. Kala bin Magistrate subordinate to him, a failure of justice 
w • « ’ _ 0 i 7 has occurred in consequence of the latter not com- 
_ _ mitting the accused for trial to the Court of Session, 

Mom. Rep. Grown should refer the case, with an expression of his 
Oases, 72. opinion, to the Session Court, which has power, 

under section 435 of the Code of Criminal Procedure (Act XXV of 1861) 
to direct a commitment to the Session Court for trial. Section 435 having 
been altered by Act VIII of 1869, it is no longer necessary to refer such 
cases to the High Court, as required by the Courts ruling in Reg. v. Chan- 
vir&yfi bin Chanbasfiya, (5 Bom. Rep. Crown Cases, 65). 


S«e not* 

B. t-. 433, 
438, Act 
X., 1881. 


S.S. 193, 
209, Act 
X., 1883. 


S. 478, 
Act X., 
1833. 


S. 9. 348, 
347, Ait 
X., 1882. 


S. 438, 
Act X„ 
1882. 
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1 ■* V *■ «♦! 


a 337. 
Act X.. 
J682. 


A Full-Power Magistrate lias no authority to refer for disposal to a 
Reg y Papidio Subordinate!" Magistrate a complaint made originally 

Mttthoio, 9 Bom Rep. *° Booh Poll-Power Magistrate. 

67. 

The ruling in High Court Proceedings dated 8 November 1880, followed. 
Velayudam, accused. See V. M. H. C. Rep. App. 48. 

Weir, 241. 

Where a Subordinate Magistrate, having found certain persons guilty 
Proceedings of 15th an °® ence > submitted the proceedings tok Superior 
Tio 7 ft Magistrate for more severe punishment, and his 

nAn* ° ’ proceedings were returned to him as defective, it 

***• was held, having regard to section 464 of the Code, 

that it was open to the Subordinate Magistrate to come to a fresh and differ¬ 
ent finding as to the guilt of the accused. 

A District Magistrate should refer to the High Court all cases in which 
Proceedings of 27 th considers the orders of a Subordinate Court ille- 

Oct 1 880 Weir 315 ^ * 8 ^ or ^ ie High Court to determine whether 

* ’ or not the illegality requires correction. 


S. 48$, 
A.ct X., 
1882. 


REMAND. 

A remand of a case under section 422, Act VIII of 1869, can only be 
Avirmirmniia Q for the purpose of taking further evidence and cer- 
« T p At* fr fi9 * tifying the result thereof to the Appellate Court, and 

a. ii. a. Ap. o . 04. no t for the purpose of retrying the case upon such 

fresh evidence. 

After remand under this section, the Appellate Court can only try the 
case as an ordinary appeal, and has no power to enhance the punishment. 

A Magistrate is not at liberty to retain an accused person in custody, 

Hoa- ex * T”?, a P ro P er remMl i made , ftfter 

.... _ OK sufficient evidence given on oath or solemn affirma- 

sem, petitioner, iso ^ on 

S. W. R. Cr. R. 8. 

Where a person had been found guilty by a Magistrate of the offenpe 
Udai Chand Mukho- intentionally omitting to give information of an 
0 t, r offence which he was bound to give, and on appeal 
ga<ffiya w re, a u. tbe Judg0 £ound that there had been no evidence 

K. App. 41. given of the omission, held, per Kemp, J. (Gi/ovisk, J. . 

contra) the Judge could not remand the case for additional enquiry tinker- 
section 422 of the Criminal Procedure Code (Act XXV of 1861). V-,: 
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Held, that the order of a Magistrate sanctioning the detention by the 
* Re®" v Snrlnra P°l* ce of an accused person for an indefinite period 
volarf nfiairn R L 18 illegal. At the expiration of 24 hours from the 
i» n- ,na « ° B0 f?' ^ me arrest, the accused must be brought before 
K ®P’ Oases, 31. a Magistrate, who can then remand for a period not 

exceeding fifteen days, under section 224 of the Criminal Procedure Code 
(Act XXV of 1861). No remand without a hearing can last for a longer 
period. 

A remand cannot be granted in the absence of the prisoner. The 

Proceedings of 10 th* 

June, 

277. 


1^67 Weir an< ^ re ~ comm ^ e< l to custody. 


S. 344, 
Act X, 
1882. 


RETRIAL. 

The Sessions Judge on appeal, without trying the merits of the case, 
Dart Mo(1orofl reversed the Magistrate’s conviction in a case of 
o a w theft upon a point of law, reading the Penal Code 
Ghowkeedar, 3 S. W. by the light of his knowledge of the English law. 
R- Or. R. 4. The High Court reversed the Sessions Judge’s rever¬ 

sal of the Magistrate’s conviction, upon the ground that his decision was 
wrong in point of law, and directed him to re-apprehend the accused and 
re-hear the appeal on the merits. 

The Sessions Judge thought that the High Court had no power to order 
the re-apprehension of the accused, and, proceeding to re-hear the appeal in 
the absence of the accused, acquitted him. Held, that the retrial in the 
absence of the accused was a nullity; that if the accused had been convict¬ 
ed instead of being acquitted, the case must have been re-tried; but that as 
the Sessions Judge had declared his opinion that the evidence did not make 
out a case of guilt, it would be merely vexatious to the accused to insist upon 
the Sessions Judge obeying the order of the Court, and re-trying the case 
in the presence of the accused. The High Court had full power to mako 
the order, and the disobedience of the Sessions Judge, and the course he 
thought fit to adopt were highly censurable. 

Where there is a failure of justice, or where the prisoner has been pre- 

Reg. r. Muthoora , b J, th Jr defective summingjup of the Judge, 

* w _ the High Court can interfere either by discharging 

Singh, 38 8. W. R. the prisoner if the evidence on the record is not suf- 
Or. R. 66. ficient to convict him, supposing the trial to have 

taken place with the aid of assessors, or to direct a fresh trial. 


The High Court has full power as a Court of Revision to order a re- 
t Woroiti trial when necessary. As a Court of Appeal, it has 

r ' " UCKn y ** 77 . the like power under Act XI of 1874, section 28 in 

IW. cases tried with assessors. 

24 8. W. R. Or. R. 24. 



59S 


DIGEST OF CRIMINAL CASES. 


in re, 25 S. W. R. Or. 
R. 61. 


S.268, 
Act X.. 
lhrt‘2, 


S. 850, 
Act X., 
Mi. 


8. S. 49$, 
309, Act 
X., 1389, 


Where a re-trial hail been ordered by the High Court on the, ground 
Hurinrosad Dutta ^at the evidence of an important witness had not 
^ been taken, and the Court of first instance, after 

recording the evidence of that witness, refused to 
reconsider all the old evidence except in so far as it 
was affected by the deposition of the fresh witness, but the Lower Appellate 
Court had fully reconsidered all the evidence, old and new, and adhered to 
its former decision, adding that, from its official knowlege of the fresh 
witness, it did not consider his evidence trastworthy. Held, by the High 

Comb, that whatever view it might have taken of the decision on an appeal 

on all the facts, it could not set aside the decision on the ground that any 
material error had occurred in a judicial proceeding. 

A man accused of theft was acquitted by the Deputy Magistrate under 
Tnin PnaVinn npti- section 220 of the Code of Criminal Procedure, (Act 
.. ** . a n t X of 1872). The District Magistrate, at the instance 

uoner in re, o o. • 0 f the police, ordered the case to be re-tried. It 
1*1. appeared that the Deputy Magistrate had not framed 

any charge, but that no failure of justice had been occasioned by his not 
doing so. Held, that the Magistrate had no power to order a re-trial, with¬ 
out first setting aside the order of acquittal; and that he had no power to 
set aside the order of acquittal as tlie case had not been appealed to him. 

K. was tried by a Magistrate in a summary way and convicted. He 
Empress v. Karan appealed to the Court of Session, which quashed his 
Simrh 1 T T 12 All conviction on the ground merely that the substance 

..of the evidence on which the conviction was had was 

not embodied in the Magistrate’s judgment. Held, 
that the Court of Session should not have quashed the conviction merely 
by reason of such defect, but, if it found it impossible to dispose of the ap¬ 
peal because of such defect, it should have required the Magistrate to re¬ 
pair the same by recording a judgment in which the substance of the evi¬ 
dence should he fully embodied, and, if necessary, re-examining tlie wit¬ 
nesses for that purpose, or to have ordered a retrial with that view. 

When a Session Judge on appeal annuls the conviction of a Magistrate 

Kami Reddi & Se- <>f jurisdiction, and omits to order a ro-lrial 

_ T at the tunc under section 284 of the Criminal Pro- 
snu Reddi m re, 6 l. ce ,j ure Code (Act X of 1872), lie is not precluded, by 
L. R. Mad. 48. virtue of section 404, from passing such an order 

subsequently. The order annulling the conviction in such a case does not 
amount to an acquittal. 

The power given by the Criminal Procedure Code (Act X of 1872) to a 
Tarada Baladu v. Magistrate to pronounce a judgment upon evidence 
TVi« Hiipm! <* T L R I mr % recorded by his predecessor a,nd partly by 
* ' V* * ' himself does not extend to a Sessions Judge. 

Mad. 112. * 


See S. S. 

t«T: Reg. v. 
iwz. Ganu, 9 

169. 


Where a Sub-Magi strafe discharges a person accused of an offence not 
Knbhann bin au offence specified in the seventh column of 

■o the schedule to the Criminal Procedure Code (Act 

Bom Rep. xxv of l861) a8 triable by the Court of Session 
only, or by the Court of Session or Magistrate of the 
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district, the district Magistrate has no power to direct a retrial under the 
provisions of section 435 of the Code of. Criminal Procedure. 


RESISTANCE TO EXECUTION. 


The resistance of process of a Civil Court is punishable, under the 
Reg. v. Rhagai 0o r ? e °f Criminal Procedure (Act XXY of 1801) by 
Duffadur, 2 B. L R. a Court ° f cnnnnal Jurisdiction. 

F. B. 21. 


The resistance of 

Ameeu, The v. Bha- 
gai Duffadur & an¬ 
other, 10 S. W. R. Cr. 
R. 43. 


process of a Civil Court is punishable under the Code 
of Criminal Procedure (Act XXY of 1 <Sn 1). Previ¬ 
ous ruling of Chunder Kant Chuckorbutty, (9 S. 
W. R. Cr. R. 63) overruled. 


REVIEW AND REVISION. 


Section 434 of the Code of Criminal Procedure (Act XXV of 1801) 
Reg V Bindu & con t° m plates cases where the sentence or order is 

others, 8 S. W. R. Or. 

R. 60. 


A. 

contrary to law. 


The High Court 

Reg. v. Godai Ra- 
out, 6 S. W. R. Or. R. 
61; B. L. R. Sup. Vol. 
436 F. B. 


cannot entertain an application to review a judgment 
passed by it on appeal in a criminal case. No subor¬ 
dinate Criminal Court has the power to review its 
own judgment. 


Several important distinctions pointed out between murder and culpable 
Reg. v. Gorachand homicide. Sections 407 and 419 of the Code of 
Gopee & others 5 S. Criminal Procedure (Act XXV of 18(51) are not 
W R Or R 45 • B applicable to a case which the High Court as a Court 



F. B. Court. An appeal is for matter of fact, as well 

as for matter of law. A revision is only on matter of law. 

The High Court as a Court of Revision can interfere with a judgment 
of acquittal or conviction, and can also enhance punishment. The High 
Court can act as a Court of Revision after it has acted as a Court of appeal, 
in order to correct an error in law which could not he set right on appeal. 
The High Court, as a Court of Revision, cannot reverse the finding of a 
jury. 

When several persons are in company together, engaged in one com¬ 
mon purpose, lawful or unlawful, and one of them, without the knowledge 
or consent of the others, commits an offence, the others are not involved in 


S.S. 435 
438. 43? 
Act X; 
1882. 


S. S«!», 
Act X., 
ISM. 


?. mr 

relate* 
to acquit 
tal. ti¬ 
lls to 
aupcula 
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8.1S9, 
Act X., 
1882. 




the guilt, unless the act done was in some manner in furtherance of the com¬ 
mon intention. * 

m . 

The High Court can only interfere under section 434, Code of Criminal,, 
P_ tAT ririaaaniA.il Procedure (Act XXY of 1861) when there is some “f 
jjj g W R Or R illegality in the proceedings of a Lower Court. *' 

40 . 

Held by Morgan and Seton-Karr, JJ.: that the High Court, as a 
Wav v Rma o o Court of Revision under section 404, Criminal Pro- 
wToRfi? cedurc Code ( Act XXV of 1861 ) has no jurisdiction 
W. a. Ur. a. o4. over European British subjects in criminal cases. 

In a referred case, and not an appeal, if the High Court considers a 
- a «. _ „ conviction wrong, the only course open to it is to 

wr * fZ* B0Um ’ 5 annul the conviction and order a new trial for the 
W. R. Cr. R. 41. proper offence. 

The failure of the Judge and assessors to convict a prisoner on the 
Wan- v Snhaal graver charge, a charge which was amply supported 
w r." sew n n by the evidence, is not an error of law with which 
Manee, 6 S. W. xt. ur. ^ ie High Court can interfere under its revising 
32. powers. 

Where a Magistrate committed to the Court of Sessions for an offence 
Van. ir tiViaatwIo cognizable by himself, but which by the 3rd expla.ua- 
s g. v. o a |_ 0 110 te prefixed to the schedule annexed to the 

Bhooia, 8 S. W. R. Code of Criminal Procedure (Act XXY of 1861) the 
Cr. R. 46. Court of Sessions was competent to try, and it ap¬ 

peared convenient that it should try the accused and pass sentence on the ac¬ 
cused ; the High Court declined to interfere. 

The High Court will not interfere upon a mere statement of a prisoner, 

. 0 . _ _ unsupported by any evidence whatever, that the 

Niroa Sing v. 1 oiuz- ji a gi 8 trate who convicted him did not record the 
zul Hossem, 8 S. W. whole 0 f the defence he wished to make. 

R. Or. R. 57. 

Following the Queen v. Goracliand Gope, the Court set-aside an 
T ukh eya Sai v. Tup- order acquittal passed by a Deputy Mgflstrate in 
aaa waai* irr w o a case which he tried, not on evidence taken before 
"L ee p ’ 0 ' * himself in the case, but entirely on evidence in - 

Ur. R. another case before another officer (the Joint-Ma¬ 

gistrate). The complainant’s pleader was at liberty before the Deputy 
Magistrate to cross-examine the witnesses for the defence on points respect¬ 
ing which they had made statements before the Joint-Magistrate, and he 
might do so as regards previous statements which were reduced to writing, • 
without showing the writing. Section 34, Act II of 1855 explained. See 
now section 145 of the Evidence Act (I of 1872). 

Application for revision by the High Court of an order passed in appeal 
Sheikh Hazard v ^y a Sessions Judfje must be by motion. 

Ohundi OhumOhuc- f 

kerbutty, 16 S. W. j 

Or. R. 62. 


V 


>i. 



BEVlIsW and KEttSIOtf. 


601 '' 


* r 
r ' 


I t 


* The Court hits no power to renew its judgment in criminal cases.as 
lEriahno Churn & rul |? ** FuU BeiKh judgment, 6 S. W. R. Cr. E. 

B£ofc«-5 of Apn, P ‘ 

178. W. R. Or, R. 2. 

Section 426 of the Code of Criminal Procedure (Act XXV of 1861} 
AiMxiAiMtr jpL allows no revision by the High Court in cases where, 

i 17 S w judgment °f the Appellate Court, an accused 

IB re» 11 o. W. R. Or, person has not been prejudiced by an error or de- 

' feet in the proceeding before the Magistrate (p. g., as 

in this case, by the alteration of the charge and the omission of the Magis¬ 
trate to reeprd a separate defence). 

The question which the High Court has to determine under sections 294 

Debi Churn Biswas “4 297, Code of CHminal Procedure (ActXof W72) 
« ,, are questions of law or procedure which affect the 

Ot nOTS , petitioners, decision, and not questions of fact depending upon 
20 S. W. R. Or. R, 40. conflicting evidence which has been considered by 
the Judge, and upon which he has given his opinion adversely to the ac¬ 
cused person. 

In exercise of its powers as a Court of Revision, the High Court 

Mohesh Chunder < l uas ^ ie ^ conviction by a Joint-Magistrate and Acsis- 
- . tant Magistrate of certain persons for offences under 

ffiOtnerfl m re, 20 8. section* 283 (danger, obstruction, or injury to any 
W. R. Or. R. 55. person in a public way or line of navigation) and 

section 291 (repeating or continuing public nuisance) of the Penal Code, 
in which it appeared that the complainant’s statement was not made on oath 
or before a Magistrate, and in which there was no statement of charge or 
evidence of any kind. Before a conviction can be had of committing a 
public nuisance under section 291 there must he proof that there was a 
previous conviction of an offence and an injunction by a public servant to 
desist from continuing such nuisance. 

The difference of opinion on a question of proof between a Magistrate 

Nundo Kishore Hal- who di .' 1 ’ a " a onothe r who fl'l n ®'- h ™ r * hawit : 
, . j riv. nesses, is not a ground on which file High Court 

^ ar V ’i: na “ a< ! will be disposed to exercise its powers of revision. 

der Chatteriee & 

others, 23 S. W. R. + 

Or, R. 64. 

Sitting as a Court of Revision, the High Court cannot enter into any 
question as to whether, on the evidence before it, 
the Lower Courts have come to a right conclusion 
as to the facts; but, if there is absolutely no evi¬ 
dence, the conviction may be set aside as based on 
a material error in law. 

Where the High Court sent for the record of a case, and it appeared 
n _ therefrom doubtful whether the evidence was suffi- 

iHullOS in re, 12 a. c i en ^j support the conviction, the Court refused to 
In R. 249. interfere, there being no material error in law, or 

in the proceedings, whioh rendered such conviction illegal and improper. 

77 

(i 


- Ramjoy Kurmokar, 
.petitioner, 26 S- W. 
R.Or.R. 10. 


8 5 * 7 , 
>ctX, 
1S8S, 


S & «J, 
<S9, Act 
3k.. MJ 
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S. 135, 
Aft X., 
1883. 


Per Glover, J.:—The power of the High Court under section 294 of 
Act X of 1872 is limited to sentences and orders passed hy subordinate, . 
Courts as distinct from judgments of such Courts, and a judgment cannot be * 
interfered with (except in cases where the law gives an appeal on the fact^v 
unless it be shown that it is contrary to law. . 

Per Pontifex, J.:—The High Court cannot, under sectioijL> 294 of Act 
X of 1872, interfere with a conviction, unless there has been sqfc^^aterial 
error of law which renders such conviction illegal and improper iri law. 

Semble :—Communications between a prosecutor in a criminal case and 
his attorney and his clerk, as to the case, are not privileged. . 


The Deputy Magistrate had dismissed a complaint brought by the 
Reff v Ram Kanu P r i soner without examining certain witnesses called 
■i out oeo + ’ by him, and had ordered him to be prosecuted under 
12 B. L. R. 253 note. section 211 of the Penal Code. Under this order 
the prisoner was tried; and sentenced to one month’s rigorous imprisonment. 

< The Sessions Judge, being of opinion that the Deputy Magistrate acted 
illegally in ordering a prosecution, referred the case to the High Court. 
He stated his opinion, however, that the complaint was a false one; that 
the prisoner did not distinctly state what the witnesses, who were not called, 
were expected by him to prove, and that those who were examined gave no 
reliable evidence in support of the prisoner’s complaint; and some of them 
directly contradicted him. 

vfft x!. Phear, J.:—Although, as the Judge points out, there has been error 
“ j2 in'.be proceedings, still it does not seem to be a material error within the 
meaning of section 227 of the new Criminal Procedure Code, (Act X of 
1872) as would justify our setting aside the proceedings on the trial and 
the conviction. For that purpose the error must be material; and we think 
that “ material ” in section 297 is equivalent to the effect of section 283 
which says that:—“ Ho finding or sentence passed by a Court of competent 
jurisdiction shall be reversed or altered on appeal on account of any error 
or defect, either in the charge or in the proceedings on or before the trial, 
or on account of the improper admission or rejection of any evidence, or 
by any misdirection in any charge to a jury, unless such error or defect has 
occasioned a failure of justice.” 

Here accoi*ding to the view which the referring Judge himself takes, 

there has been no failure of justice, in as much as it would a-ppear that thjB 

charge which the prisoner originally made was in reality a false charge, 

and therefore the prisoner has beet* rightly convicted. Wo, therefore, do 

not think it necessary to interfere with the conviction or sentence. 

*/ 


The High Court, as a Court of Revision, will not interfere with &n 
Municipal Commit- order oi acquittal, 
tee of Dacca v. Hin- 
goo Raj, 8 I. L. R. 

Oalc. 895. 

<Dtr 

An appeal having been preferred to the High Court against a judgment 
Reg. V. Ghol am Is- ac 4 u ittal of the Court of Session, the persons iriffae' 
mail ITT n ah i ^ad been acquitted were arrested by the police Chd 
au ’.brought before the Magistrate, who illegally directed 

lu Reg. t. IUrn Kami, 2u<l para, 3rd lluo,fof “leotiaa 227,* re*4 “ 3»7." t 


/ 
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ihttt they should be detained in custody pending the decision of the 


' ’“'.if 


H; Turner, Offg* C. J. and Pearson, J. were of opinion that the High 
;?0<Jurt had no power, as a Court of Revision, to interfere with the order. 

Spanxie and Oldfield, JJ.confra. 

Hict, that great laxity in weighing and testing evidence is a material a «9, 

onf x - 


^v.MurU, 2 ^ ^ 

I* Xi* R* All* 330* 


There 1 b no provision in the Code of Criminal Procedure (Act .XXV ofj^f 5 *’ 

Beg. v. Tiloke Ohund 1861 > for a re ' ,iew of j ud 8 ment " 

& another, 3 N. W. P. 

Rep. All. 273. 

In the course of a serious riot one S. was killed by a shot from a gun. s . 485> 

. , . . 0 _ The first prisoner and others were charged with **■ 

AUTOKiam in re, A 1. mur( j er- The Sessions Judge believing the state- 
^ Mad. 38. ment of the prisoner and his witnesses that he had 

fired in self-defence, acquitted him of the charge. Upon a petition pre¬ 
sented by the widow of the deceased praying the Court to exercise their 
powers of revision, Held, 1st, that under the provisions of section 297 of the 
Criminal Procedure Code (Act X of 1872) the High Court may exercise its 
powers of revision upon information in whatever way received; 2nd, that it 
was not intended by the legislature that the powers given by clause I of sec¬ 
tion 297 should be exercised only in the particular instances of error and in 
the particular manner given in the succeeding clauses, which are merely in¬ 
tended to show the particular course which may be taken in tlxose particular 
instances of error; 3rd, that it is not a ground for revision by the High 
Court that all the evidence for the prosecution which might have been 
brought before the Session Judge has not been brought before him ; 4t,h, 
that the words “ material error ” in that section cannot be held to include 
error in the appreciation of evidence ; 5tfi£ that under the 1st clause of sec¬ 
tion 297, the High Court cannot set aside findings of fact, except in case of 
an appeal from a conviction. 

- The High Court, on a point of law, as to the admissibility of rejected 
p- evidence, reserved under clause 25 of the ^Letters 
” n * " Patent, 1865 and section 101 of the High Court’s 

tamber Jina, 2 I. L. Criminal Procedure Act (X of 1875) has power to 
,Jl. Bom. 61. review the wliolfe case, and . determine whether the 

admission of the rejected evidence would have affected the result of the 
trial, and a conviction should not be reversed unless the admission of the 
rejected evidence ought to have varied the result of the trial (Indian Evi¬ 
dence Act. section 167). 

The High Court as a Court of Revision has jurisdiction to set aside as. s.us, 

ffrnmn^i-nrrc nf nr+n finding of acquittal by a Session Court by virtue of*®’^ 
Proeeedmgs of 26th sectio “ 405 of Code of Criminal Procedure (Act 

1889. 4 Mad. X XYof 1861). 

Eep. Rul. 70. 
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b . 8. m, 

43V, Aek 
X., 188*. 


8. SM, 
Act X., 
1882. 


S. P, 887. 
489, Act 
X., 1882. 


8. 417, 
Act X., 
1682. 


When there is evidence to be considered and weighed bytheCouri 

Proceedings of 29th w “ oh 'a “Hf d T? to dete T“ e 'niothw a pjraott^ 
w _ _ locn k ur«A charged with an offence or offences is guilty or not ' 
p V p l in ^ “t&d. g^ity, an error as to the probative force and effect of 
Bop. Rul. 10. the evidence is one of fact, and not open to correction 

except on appeal in the case of a conviction. Where the prisoners were 
charged with culpable homicide amounting to murder and .culpable homicide 
not amounting to murder, and the Session Court convicted them of the latter 
offence, and the High Court were of opinion that the evidence established the 
charge of culpable homicide amounting to murder. Held, that the High 
Court h^d not the power as a Court of Revision under section 40§ of-the Code . 
of Criminal Procedure (Act XXV of 1861) .to order a new trial. < 

The Code of Criminal Procedure (Act XXY of 1861) contains no provi- 
Reg V Mehtarji B * on ^ or a rev * ew 4111 order passed in a criminal 

Gopalji et al., 7 Bom. case * 

Rep. Grown Gases, 67. 

The expression “ material error ” in section 207 of the Code of Crimi- 
• Bair v *tnlrTinmm ual Procedure (Act X of 1872) does not include error 
w ' 1 - in appreciating evidence, and the High Court, which, 

JHanonar, 11 born. aa a (j our ^ 0 f Revision, is as much bound as a Court 
Rep. 126. of Appeal by the provisions of section 283 of the 

Code extended by section 300, will not be justified in rectifying an error 
merely in the appreciation of evidence, nor, even an error in law, unless it 
be shown to the Court that such error has caused a failure of justice. 

A Collector as such not being subject to the revisional jurisdiction of 

Dianut Hosein the p ourt in criminal matters, that Court, in 
in t-o in ft T p iA the exercise of such jurisdiction, is not competent 

’ to deal with an alleged illegal order made under the 

Indian Penal Code by a Collector. 

The High Court will not interfere as a Court of Revision in cases in 
Subba Tevan' & which Government may appeal under section 272, 


Criminal Procedure Code. 


another, accused. ^ ruuumi -^ceuure ^oue. 

Weir, 324. 

Where the High Court has dealt with a case as a Court of Appeal, it 
T. Venkfltachalam, wi]1 not afterwards deal with the same case as a 

petitioner.Weir, 325. ’ Cou ^ o f .Revision except possibly to cure a very 
. ’ manifest injustice. 

A review of an order of the High Court in a criminal proceeding is 
not allowed by the Code. 

Notwithstanding the rule of Court that cases coming before the High 

n _j. _• • i ii i i « a, . 


for the disposal of the work of the Court. 


y 

- ■«> 


/ 

/ 



REVIVAL OF CASE. 


60S 


A judgment or final order pronopnced and signed in accordance with 

of 13th ^\ e f^uirements 6f section 464 of the Code of Cri- X, iwit 
« _ _ minal Procedure (X of 1872) cannot he altered or 

WOV. 1873. weir, 387, renewed by the Court which gives such judgment or 
order. If the Court after pronouncing and signing the judgment should 
discover any error of law in the proceedings, the proper course is to apply to 
the High Court under section 296 of the Code of Criminal Procedure. 



A conviction on a trial regularly held will not be set aside merely be- 
Proceedings of 28th cause Magistrate has been unavoidably prevent- i&m.” 
A ifl'fa tw q«q f rora recording a judgment in accordance with 
AUg. 1879. Weir, 338. the requirements of section 464. In such circum¬ 
stances, the right of appeal is not taken away by the absence of a complete 
judgment. 


Rongai & others v. 
The Empress, 9 I. L. 
R. Calc. 513. 

dure, Act X of 1872. 


On the 9th of December 1882, a person was convicted under sections 
457 and 109 of the Indian Penal Code, and sen¬ 
tenced to three years’ rigorous imprisonment by a 
Deputy Magistrate of Assam exercising special powers 
under section 36 of the old Code of Criminal Proce- 
The new Code of Criminal Procedure came into force 
on the 1st of January 1883. The prisoner presented an appeal to the High 
Court from tho conviction and sentence aboveinentioned on the 23rd of 
January 1883. 

Held, by Field, J. (Mitter, J. expressing no decided opinion) that the 
case was governed by section 408 of the new Code of Criminal Procedure, 
and that no appeal lay to the High Court. 

Held, by the Court, that the case was a fit one fir the exercise of the 
High Court’s Re visional Jurisdiction, and should he de-dt with under the 
powers conferred on the High Court by virtue of that jurisdiction. 


Under section 435 of the Criminal Procedure Code (Act X of 1882) 

Nobin Krishna the High Court has power to go into questions of 

MnnlrariPA v Rassirk faot > but will only exercise this power in cases in 

rii t l. 66 !nr t b which it finds that it will be in the interests of 

Lall Laha, 10 I. L. R. j ustice to (lo so . 

Calc. 1047. 


REVIVAL OF CASE. 


A Magistrate of a district has power to order a Subordinate Magistrate 

. to revive a case in uhich the accused had been dis- 

Han Singh v. Danish charged . 

Mahomed & others, 

30 8. W. R. Or. R. 46. 


Where a Deputy Magistrate, under section 210, Criminal Procedure x! 
Ret V Zuhoorul Hua (Act X of 1872), permitted a complainant to 

iVi-L, or a nr n withdraw a complaint which was not considered 
n oft!' ^ heinous, and discharged the accused, and the Dis- 

Or. R* 64. trict Magistrate revived the case against the accused 
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V# 


at the instance of the Commissioner, 
jurisdiction to act as he did. . 


Held, that the Magistrate had no 


An order of a District Magistrate, directing the revival of certain 

imr Mohesh Mistree & f iinin 1 a . 1 proceedings against the petitioners who had 
. been discharged under section 215 ot the Criminal 

another in re, 1 I. L. Procedure Code (Act X of 1872) by a Subordinate 
R. Calc. 282. Magistrate after evidence had been gone into, quash¬ 

ed as illegal and ultra vires. 

As the case was one of improper discharge, and came before the Magis¬ 
trate under section 295 of the Criminal Procedure Code, the proper and 
only course for him was to report it for 'orders, to the High Court,* which, 
if of opinion that the accused were improperly discharged, might, under 
section 297, have directed a retrial. 

The case Sidy a bin Satya differed from. 


S. 25S> 
Act X., 
m2. 


It is illegal and ultra vires on the part of a Magistrate to revive before 
n himself criminal proceedings against an accused who 
n or 1 has already been discharged under section 215 of 

nelly, 2 I. L. K. Calc. ^ ie Criminal Procedure Code (Act X of 1872) where 
405. no further evidence is procurable than that which 

was before the Court on the first occasion. Per Matikby, J.When the 
discharge has been improper, the only proper course open to a Magistrate is 
to report the case to the High Court for orders, and that Court, if of opinion 
that the accused has been improperly discharged, will order a retrial. 


A Deputy Magistrate having dismissed a case instituted under section 
it 380 of the Penal Code without taking certain evi- 
Empress v. Hary jjence w hi c h, in his opinion, would have been of 
Doyal Karmokar, 4 little value, the Magistrate of the District, on the 
I. L. R. Calc. 16; S. application of the complainant, took'such evidence, 
C. 3 C, L. R. 263. and committed the accused for trial before the Ses¬ 
sions Court. 

Held, on reference to the High Court, that as the words “ Sessions 
case ” in section 296 of the Criminal Procedure Code (Act X of 1872) have 
reference only to a case triable exclusively by a Court of Session, the Ma¬ 
gistrate’s action could not be supported under that section, but that (as 
further evidence in addition to that taken by the Deputy Magistrate was 
forthcoming),* it was sustainable on the principle laid down in Empress v. 
Donnelly, (I. L. R. 2 Calc. 405). 

A “ revival of a prosecution ” as mentioned in Explanation 2 of section 
87 of Act IV of 1877 (Presidency Magistrate’s Act) 
Empress v. ^uun- no ^ a con tinuation of the original prosecution 
der Nath Dutt, 6 I. f rom which the accused has been discharged. On 
L. R. Oalc. 121; S. C. the revival of the prosecution, all the witnesses on 
4 0. L. R. 305. whose evidence the prosecution intend to rely must 

be examined before the Magistrate ; and if any of them were examined at 
the time of the original prosecution, they must be examined de novo. 
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On the 7th of June 1881 the Assistant Commissioner of Hylakandi in 
Bradley v. Jame- Sylhet, passed, an order under section 518 of the 
anti ft T T fain Criminal Procedure Code (Act X of 1872), that the 
„ ’ ' * Jhanager of a certain tea garden should discontinue 

^ holding a market on Thursdays until further notice. 
On the 25th of August 1881 the Assistant Commissioner reviewed this order, 
and having come to the conclusion that he had no power to issue a perma¬ 
nent injunction, struck the case off the file, at the same time referring the 
matter to the Deputy Commissioner. The latter declined to interfere, in¬ 
forming the Assistant Commissioner that he saw no illegality in his order. 
Thereupon the Assistant Commissioner passed an order declaring that his 
order of the 7th of June 1881 remained in full force. On a reference to 
the High Court, made by the officiating Session Judge of Sylhet under 
section 297 of the Code of Criminal Procedure, Held, that the Magistrate 
having on the 25th of August 1881, set aside his order of the 7th of June 
1881 and struck the case off the file, he had no power to revive it without a 
fresh proceeding. Held, also, that the Magistrate had no power to pass a 
perpetual injunction under section 518 of the Code of Criminal Procedure. 
Gopi Mohun Mullick v. Taramoni Chowdhrani (I. L. R. 5 Calc. 7) followed. 
Held, also, that orders made under section 518 of the Code of Criminal 
Procedure not being orders made in a judicial proceeding, the High Court 
had no power to deal with them under section 297 of the Code of Criminal 
Procedure ; but the order of the 6th of September 1881, being illegal, the 
High Court would set it aside under section 15 of the Charter Act 24 and 25 
Yict. c. 104 in re Chunder Hath Sen (I. L. R. 2 Calc. 293) followed. 


S.&U4J 
-*»; Act 

JLif— 


Where 1 the Deputy Magistrate discharges an accused person without 
Ishenchunder Kur- having examined the principal witness in the case, his 
i tt Tim.i order is bad, and the District Magistrate is competent 

mokarv.il ry y f. 0 rev { ve the proceedings. Empress v. Donelly, I. L. 
Kurmokar, 3 C. L. R. jt. 2 Calc. 405 cited and followed. 

263. 


A person was prosecuted before a Criminal Court in the Punjab for g 8SJ 
VmnrAM v Tik-a enticing away a married woman, with a criminal Act x.’, 
Jo t tu All intent, an offence punishable under section 498 of 188i ‘ 
Singh, 3 I. L. it. All. the Indian Penal Code. Such prosecution was le- 
251. gaily instituted in such Court and such offence was 

properly triable by it. Such Court discharged such person under the provi¬ 
sions of section 215 of Act X of 1872. Subsequently it appeared that such 
person was detaining such woman at a place in the North-Western Provinces, 
q.Ttd he was prosecuted before a Criminal Court of the district in which such 
place was situated for the same offence as he had been prosecuted for before 
the Criminal Court in the Punjab, viz., enticing away such married woman, 
and was convicted of that offence. Held, that, although his previous dis¬ 
charge did not bar the revival of a prosecution for the same offence, such 
prosecution could only be revived in the Punjab Court, and he could not be 
convicted under the latter part of section 498 of the Indian Penal Code for 
detaining an enticed woman until the enticing had been proved, and such 
conviction had been properly sot aside by the Court of Session. 
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P. 253, 
Act X., 
im. 


S. 233, 
Aot X, 
1882. 


a. 43#, 
Act X., 
1882. 


A District Magistrate lias no power under tlie Code of Criminal Procedure 

_ 1872, to revive a prosecution in a case where the v * 

W,eg. v. vengu- accilse d has* been improperly discharged under section ' 
vayyangar, 6 I. L. R. 215 by a Magistrate" having jurisdiction to try the 
Mad. 25. case. 

* 

A District Magistrate cannot, on the same evidence, direct the revival of 
_ .. .a prosecution when the accused person has beau 

Proceedings or discharged under section 215 (Act X of 1872) by a . 
22nd Octr., 1877. Magistrate having jurisdiction to try the case. 

W&r, 292. • 

The above ruling followed:—The powers conferred in section 297 of the 
Proceedings of 16th Code are discretionary powers. 

January, 1878. Weir, 

292. 


Where fresh evidence is forthcoming, the prosecution may be revived 
Muniyappa Mais- without an order from the High Court. 

tri, petitioner. Weir, 

293. 


1882. 


RIGHT OF WAY. 

When land is taken by the Government under Act VI of 1857, the land 
Fenwick J. B. in re ’ s absolutely vested in the Government under section 
« t TJ inn 4.7 ’ 8 f rCG froin Hn y l ight of way previously enjoyed by 

to a. ±». h.. App. * i , public over such land. 

S. 0.14 S. W. It. 72. 1 

139 ' uo -A Magistrate who, on the application of the party called on, refers a 
let Nyas v. Sher Ali U1£ itter as to whether a pathway is a thorouglifare 
. .. noo w p or not for the consideration of a jury under section 

. ’ ’ 528 of the Code of Criminal Procedure, is bound to 

Cr. R. 86. make an order upon the report of the jury and in 

accordance with their decision, as required by section 526 of the Code (Act 
X of 1872). 

Beng. Act III of 1864 which vests public highways in Municipal Com- 
Emrress v Brojo- niissioriers' for the purposes of the Act, does not by 
s&fh Dev, 2 1. L.R. «>. veeting thorn «ve power to the Municipal Com-- 

nnssioners nor a jnrtion to the Vice-Chairman alone, 
Calc. 425. to stop up or divert such public highways. 

Gates having been placed at one end of a private road by a person 
1883. ’ Maharaja of Burd- claiming to be its sole proprietor, with the intention 
m h . fiVjHr of preventing the use of such private road by the 
wan ' ,, _ . * public between the hours of sunset and sunrise, and 

Ilian oi tne Darjee- £| ie j) C p U ty Commissioner of Darjeeling, acting for ; 
ling Municipality, 5 the public, having obtained from the Magistrate an 
I. L. R. Oalc. 194, order under section 582 of the Criminal Procedure 
4 0. L. R. 324. Code (Act X of 1872) that possession of the private 


S. 117 , 
Aot X, 


/ 



SANCTION TO PROSECUTE. 


609 


ro id be not taken by the person claiming to be proprietor to the exclusion 

of the public.until he shall Have obtained the decision of 

a competent Civil Court adjudging him to be entitled to exclusive posses¬ 
sion.” Held, that there being no evidence of any one having exercised 
or claimed to exercise the right of passing over the road between sunset and 
sunrise, there was no dispute under section 582 of the Criminal Procedure 
Code j and that the order of the Magistrate was made without authority ; and 
must be set aside. Section 532 does not enable a Magistrate to make a 
purely declaratory order. It only enables him to prevent arbitrary inter-, 
ruptions by any person of rights actually enjoyed, which have been exer¬ 
cised by the public or a person or class of persons. 

Right?of way is a right of use of land within the meaning of section 320 s. ur, 
Proceedings of 1st °* ^he C' r i m i na l Procedure Code (Act XXV of 1861). A 1 C ^> 

June 1868, 4 Mad. 

Rep. Rul. 11. 


Held, that an order passed by a mamlatdar under Act V of 1861 (Bom- 
Reg. v. Krishnashet *>ay) directing the accused to keep open ii right of 

way to a privy, being in reality an injunction to re¬ 
frain from disturbing the possession of the parties, 
was therefore within the jurisdiction of the rnaiu- 
latdar. 


bin Narayanshet, 5 
Bom. Rep. Crown 
Cases, 46. 


A right to a flow of water, and a right to use a pathway across the land 
Proceedings of 18th °* another, are rights of use of land and water within 
ij, , .. w . the meaning of section 532, and cannot be adjudicated 

’ ** W ’ upon under section 518 (Act X of 1872) by a Magis- 

*1®. trato with subordinate powers. 


f- S. U7, 
144, Act 
X., ldo2. 


SANCTION TO PROSECUTE. 

Sanction to prosecution for perjury may be given by the Court before 

Eep’. v. Golab Singh which the perjury was committed, at any time even 

o t d a m ’ after the order for commitment to the Sessions has 

3 B. L. R. A. Or. 10. been made 

An application was made to a Collector,' under section 50, clause 2 of 
Reg. v. Gourmohun Act X of 1862, to replace a damaged stamp by a new 
Sein & another 3 B one ‘ As it appeared tlie stamp had been tampered 
a n c.’a r* ■ with for fraudulent purposes, the Collector made over 

L. R. A. Cr. o, S. O, the parties to the Magistrate for trial. Held, that 

11 S. W. R. Or. R. 48. the document not being given in evidence in any 
proceeding in Court, the Collector was not bound to proceed under sections 
1G9 and 171 of the Criminal Procedure Code (Act XXV of 1861). . 

The sanction accorded by a Civil Court under section 169 of the Code 
Regv v. iTailiV Buksh °f Criminal Procedure (Act XXV of 1861) in a case 
11 S W t> nr R 17 unf l er section 193, Penal Code need not he more 

specific than a general sanction to prosecute for 
any false statement contained in the two depositions. 

78 


ks. m, 

47ti. Act 
X., 1683. 


S. 195, 
Act X., 
1862, 
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A Sub-Registrar under Act JKX of 1866, has no power to investigate 
Reg. v. Haridas regarding the committal of an offence committed 
Kundu, 4 B. L. R. Ap. him iu J he registration of any document, but 

cr\ o n 100 __ i, should cause tlie complainant to proceed under sec- 
69 ; S. C. 13 S. W. R. ^iou (*,(; G f the (j 0 de of Criminal Procedure (Act XXV 
Cr. R. 21. of 1861) before the Magistrate, or before an officer 

authorized to receive such complaint. The sanction of the Registrar, 
under section 95, Act XX of 1866, relates to a prosecution to be instituted 
by the Sub-Registrar for an offence under the Act. 


e . m, 
Aot-X <i 
im . 


The words of section 191 of the Penal Code are very general, and do 


Reg. v Mahomed 
Hossein, 16 S. W. R. 
Or. R. 37. 


not contain any limitation that the fa Iso statement 
made shall have any bearing upon the matter in 
issue. It is sufficient to bring a case within that 
section if the false evidence is intentionally given, 


that is to say, if tlie person making the statement makes it advisedly, 
knowing it to be false, and with the intention of deceiving the Court, and 
of leading it to be supposed that that which he states is true. The object 
of the sanction required by section 169 Code of Criminal Procedure (Act 
XXV of 1861) is to ensure that the prosecution should be instituted after 
due consideration on the part of the .Court before whom the false evidence 
was given, or on the part of a Court to which such Court is subordinate. 

Where a Magistrate perused the papers of a case which had been for¬ 
ward^: fo him by a Subordinate Magistrate for consideration, and then sent 
on the papers to the District Superintendent of Police with an opinion ad¬ 
verse to the prisoner, and the District Superintendent of Police requested 
the Magistrate to issue a warrant against the prisoner, charging him with 
giving false evidence, it was held that the issue of the warrant was a suffi¬ 
cient sanction under section 169 on the part of the Magistrate. 


In a suit by A. for arrears of rent above Rs. 100 a decree was passed 
Reg v Ma.hiwia. against B. C. and D. wherein certain documents 


Chundra Chucker- 
butty, 7 B. L. R. 26; 
S. C. 15 S. W. R. Cr. 
R. 45. 


filed by them -were held to be forgeries. A. applied 
for and obtained an order from the Deputy Collector 
who tried the suit, for leave to prosecute B. and C. 
in the Criminal Court. A. afterwards applied to the 
Collector for leave to prosecute B. C. and D. where¬ 


upon the Collector passed the following order: 
“ (Sanction has already been given once by the Deputy Collector. I, how¬ 
ever, have no objection to give it a second time as the petitioner desires 
it.” D. was convicted by the Sessions Judge on a charge under section 471 
of the Penal Code. On appeal by D. Held that no proper leave had been 
obtained to prosecute D. and this defect was not cured by the subsequent 
proceedings, and the conviction must be quashed. 


S. 195, 
Act X., 
1882. 


Where a Civil Court gives sanction to a, prosecution under sections 169 
Deo 1 ir norm TVTovp aiu l 170, Code of Criminal Procedure (Act XXV of 
n , j*’ io c w p 1861) it should state with precision the particular 
’' * **■ w * offence or offences for the prosecution of which it 
Cr. R. 25. gives sanction. 
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Where sanction to prosecute on a criminal charge under section 169 of 
Ref. V. Rajkishore the-Code of Criminal Procedure (Act XXV of 1801) 
Rnv ik q w p was ff^ ven i n the case of only one out of two pri- 

P g’ ’ • • v . s0Tiers w jj 0 were tried together, the High Court 

' ‘ directed the release of the prisoner in regard to 

whom such sanction was not given. 

Section 170, Code of Criminal Procedure (Act XXV of 1861) refers 
' Reg. T. Ramdhary !<nly torsos where a fovgo.l documen^hm, lwen put 

", , 1U cvl donco in a Civil or Criminal Court; mother 

oingn <g Others, 10 b. cases> a Magistrate is competent propria main to 
W. R. Or. R. 5. enquire into allegations of forgery, and no sanction 

under section 170, Code of Criminal Procedure is necessary. 

Where the sanction to a prosecution accorded under section 169, Code 
„ xxr a , of Criminal Procedure (Act XXV of 1861) extended 
Keg. v. Wooaurnm on ]y to one of the persons charged, the High Court 
omgn & G ungoo quashed'tlie commitment and directed tlie discharge 
Singh, 10 S. W. R. Cr. 0 j the persons to whom the sanction did not apply. 

R. 24. 


A former decision in a civil suit in which the issue was the genuiueness 
or otherwise of a kubuleut, and the Court held that 
it was not genuine, lmt addqd (as an obiter ilirlnm) 
that the pottali produced by the other side was 
authentic, does not bar the jurisdiction of a Civil 
commitment for forgery in respect of the pottali. 


Juggut Misser v. 
Baboo Lai, 6 S. W. 
R. Or. R. 50. 


Court in sanctioning 


Hobiiouse, J.:—-We think that the Additional Sessions Judge is right 


Reg. v. Gobind 
jChundra Ghose & 
others, 7 B. L. R. 28 
note. 


in 1 Uis case. Pour persons were severally charged 
with olfences under sections 471 and 193 of tlie 
Indian Penal ( -ode, those olfences were committed 
in proceedings before the Civil Court and so under 
sections 169 and 170 of the Criminal Procedure 
Code, before proceedings against those persons could have been entertained 
by the Magistrate at ail, there should have been previous sanction for such 
entertainment on the part of the Civil Court before which tlie offences were 
committed. In the ease of Deno Bandliu Sircar, the Civil Court does give 
some sort of sanction. It makes use of these words, that the defendant 

This, we 
in giving 

permission to prosecute, should have distinctly stated what the document 
was for which a prosecution for forgery might be entertained. In the case of 
the three other prisoners no permission of the Civil Court seems to have 
been accorded at all. Under these circumstances, we agree with the Addi¬ 
tional Sessions Judge that the commitments are void ab initio, and we 
direct that they be set aside, and we further direct that the Additional 
Sessions Judge do return the commitments to the Magistrate, and direct 
him, before he recommits the prisoners for trial before the Sessions Judge, 
to obtain tlie requisite sanction of tlie Civil Court in the ease of each of 
the prisoners. Should the Civil Court see fit to direct any prosecution, that 


may, if he wishes, proceed “ against the plaintiff for forgery.” r . 
think is not sufficient permission under the law. Tlie Civil Court, i 


S. 195, 
Aft x., 
1989. 


S. 195, 
Act X. 
1883. 


S. 195, 
Act X, 
1983. 


S. 195. 
Act X., 
1883. 
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S. i 195, 
Act X., 
1882. 


Chap. 
XXXVI, 
Act X, 
1882. 


S. 198, 
A at X . 
1882. 


Court vvill no doubt specify the particular act or acts of forgery, and the 
particular words which constitute the perjury for .which permission will be 
given to prosecute. 

A person against whom information has been falsely given with a view 
f 4 .- to his injury, has a right to bring a civil action for 
Abdooi Luteei, peti- ^ aiua g 0g ^th Q r without the consent of the public 
tioner, 9 S. W. R. Or. bCrvall t against whom the offence was committed, 
R- 31. hut lie cannot bring a criminal charge under section 

189 or any other section of Chapter X of the Penal Code without the per¬ 
mission of such public servant, the law looking upon the conduct of the 
person who gives the false information as an offence not against the 
individual charged, but against the public servant to whom the false in¬ 
formation was given. 


In a case in which a false charge was brought, a Magistrate gave the 
Raicoomar v Kirthu accused A. permission under section 109, Code of 
fiiLa i q c tit p Criminal Procedure (Act XXV of 1809) to prosecute 
■d an. g ri n t d the complainant B. of an offence under section 211, 
K. b7, S. C. 7 B. L. R. Penal Code. Tlio Magistrate tried the complaint of 
29 note. A. as a complaint under section 211, but he subse¬ 

quently framed a charge against 11. under section 182, Penal Code, and 
punished him, under that section. Held, with reference to section 108, 
Code of Criminal Procedure, that the offences under sections 182 and 211, 
Penal 1 nde, being offences under Chapter XTV of the Code of Criminal Pro¬ 
cedure, the Magistrate was wrong in framing the charge under section 182, 
without obtaining the previous sanction of the Criminal Court which heard 
the previous complaint of B. 

In the class of cases specified, to which the XXIst Chapter of the Code 
Mail*- Criminal Procedure (Act XXV of 1861) relates, the 
14 S W R C -p a a complaint or authorization of the Court against the 
14 5. W- K. Or. R. o4* authority of which such offence is alleged to have 
been committed, is sufficient warrant for the commencement of criminal 
proceedings. 


The form of an accusation by a District Superintendent of Police under 

Ashraft Hossein & IVnal Oo.lo <loes not preclude a 

Magistrate from framing the charge under section 
another, case of, 16 S. 177; the sanct ion of the District Superintendent 
W. R. Or. R. 57. required under section 168, Code of Criminal Pro¬ 

cedure (Act XXV of 1861) to give the Magistrate 
jurisdiction, need not be express but may be implied. 


The sanction of the Civil Court is not necessary to a complaint of 
Doolar Pandey in dispossession by a. party who was put into 

. 17 is w R fr n possession by the Civil Court, nor is the Magistrate 

- J .limited in liis action by the mistake of the eomplain- 

ant in citing section 182 of the Penal Code as the 
section under which the offence charged falls. 

lu Rajcoouur ». Kinlm Cijht Kae S, foi “Act XXV. o£ 1389,” road “1801.” 
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Where the Judicial Commissioner of Assam, sitting as Sessions Judge, g. m , 
Bapooram Aham V certified, in his capacity of Judge of the chief Court ***•• 
Gunga Ram Kacha- ® Assam ‘hata charge ; of falsa evidence was enter- 
„ n tamed with the sanction of the District Court of 
P W ' * Assam to which the Court of the Moonsiff of Deb- 

*■ roogliur before or against which the offence was 

committed was subordinate, Held, that the sanction required by section 109, 

Code of Criminal Procedure Act (XXY of 1801) had been given. 

The words “ such sanction may be given at any time ” in section 109, s. i»s, 
Code of Criminal Procedure (Act XXV of 1801), Actx " 


Seetaram Sahoo v. 


1832. 


Rai Shewgolam Sa- 


must be construed reasonably, and “ any time ” means 
v, p v ri 1ft q a time wbicli does not unduly prejudice the party 

noo JSanaaoor, lo ». be prosecuted, or put him in a worse position than 
W. R. Or. R. 62. he was before. No appeal lies against a Judge’s 

order sanctioning such prosecution. 

Whore a person was accused under section 182 of the Penal Code with s. us, 

» « ~ ,_having given false information to a head constable, 

Reg. v. Gnschunder H wa ” hela ti , 10 proT i s i 0 „ s o( socH „ n 168 

Sirkar, 19 S. W. R. tlie Code of Criminal Procedure (Act XXV of 1861) 

Or. R. 33. bad been sufficiently complied with, in as much as 

the Lower Appellate Court stated in its judgment that the ease had been 
forwarded under section 182 by the officer in charge of the District Super¬ 
intendent’s office,”—the District Superintendent being the official superior 
of the head constable. 

In a case in which the High Court was asked, under section 468, Code s 195 

Money MohunDeyv. of Criminal ftwetare (Ax* X of 1872) to amettona 
. J , __ / prosecution tor giving false evidence ot a plaintiff in 

Dinonath Mullick, 22 a su ^ before a Small Cause Court, which Court had 
S. W. R. Or. R. 11. refused such leave to defendant, it was held that 
tlie High Court would not be justified in exercising the discretion vested in 
them by section 468, unless it appeared very clearly that there were strong 
grounds for granting the sanction. * 

The Court declined in this ease to say, under section 469 of the Code s.vr<. 

of Criminal Procedure (Act X of 1872) that a con- ****■•■ 
viction was bad, because tlie Judge wlio tried the 
case, and the Judge who sanctioned the criminal 
proceedings, Was the same person. 

A Deputy Magistrate has no power to question an order made by his 
Emnress v Irad superior, sanctioning a prosecution nmkr sections 

Ally, 41. L. R. Calc. ,8 - “ ml ,- n tl ‘°. Uo,lt '- ) vlu 1 lier s . uol ‘ 

RM- g o 40 L R sanction has been rightly or wrongly given, vs a 

° by » 4 question for the accused to raise before a competent 

413. Court. 

4 

Where sanction has been given under section 468 of Act X of 1872 by <i.p.i 9 s 
_ . a Deputy Magistrate to a person to prosecute am " 

Empress V. Nipcha £ or bringing n false charge, and such sanction L_ 

& another, 4 I. L. R. proceeded under, it is open to tlie District Magis- 
Oalc. 712. trate to take up the case under section 142 without 

complaint. 


Reg. v. Subal Chun- 
der Gangooly, 22 S. 
W. R. Or. R. 16. 


another l 31 ’,£S 

. A., 

18 not 
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S IK. 

Aft X. 

m 2 . 


Tlic Courts tlmt have jurisdiction to grant a sanction to proceedings 
Joffgut Chunder sectiou 4C>8 of Act X of 1872, are tlio Court 

tr • before winch the offence waa alleged to have been 
jttozumaar v. n.asi comn ,itted, and the Courts to which such Court is 
Chunder Mozumdar, subordinate. 

6 I. L R. Calc. 440. p er Gautii, C. J. :—Where a case is settled 

without evidence being gone into, the Court in which the suit was brought, 
even if it have power to sanction criminal proceedings against any of the 
parties to such suit under section 408 of Act X of 1872, is guilty of great 
impropriety and indiscretion in so doing, in as much as it can have had no 
opportunity of judging of the bond fains of the claim or defence. 

Sembltt :—A petition presented under Reg. XVII of 1806 not requiring 
verification, cannot from the fact of it being verified unnecessarily, be made 
the subject or a prosecution for giving false evidence. 


8. 47t>, 
Art X, 
ll«2. 


If in the course of a proceeding, either^pivil or criminal, a Judge or 
ivTiitfvlnll flincsA Magistrate finds clear ground for believing that either 
fi T T R PI the parties to the proceeding or their witnesses have 
m re, b I. L. K- bale, committed perjury or any oilier offence against public 
308. justice, he is justified in directing criminal proceed¬ 

ings against such person under section 471 of the Criminal Procedure Code, 
,(Act X of 1872) without any further enquiry than that which ho has al¬ 
ready hold in his own Court. As a matter of discretion and propriety, it is 
right for a Court, before committing a person on a charge of perjury upon 
his own uncontradicted statement, to await the hearing of the appeal, where 
an appeal is pending, in the case in which lie is charged with such perjury. 


A sanction for a 

Empress v. Shibo 
Behara, 6 I. L. R. 
Calc. 584; S. C. 8 C. 
L. R. 265. 


prosecution for inching a. false charge under section 
211 of the Penal Code, without hearing all the wit¬ 
nesses whom the person accused of making the false 
charge wishes to produce, is illegal. The High Court 
has power to quash an illegal commitment at any 
stage of the case. 


A charge of theft was made before the police, and while enquiries 
Nusibunnissa Bibee wllicU llftenvar(k rps1lltcd iu the cliar S° fmmd 


v. Sheikh Erad Ali, 4 
C. L. R. 413. 


by tbe police not to be proved, were pending, the 
charge; was repeated in a complaint be fore; the Magis¬ 
trate of the District, by whom the matter was hand¬ 
ed over to the Sub Deputy Magistrate, who reported the charge as false. 
Whereupon the Magistrate directed the police to enter the charge as false, 
but without ordering tbe formal dismissal of the petition of the complain¬ 
ant. On the application of the accused, a. counter-prosecution under sec¬ 
tions 211, 182, and 500 of the Penal Code, was then sanctioned, and the 
case sent to the Deputy Magistrate for trial. That officer discharged the 
accused on tlie ground that the sanction of the Magistrate was illegal, as 
there had been, be alleged, (1) no judicial investigation as to tbe original 
charge; (2) no formal dismissal of the complaint; and (3) tlie witnesses 
produced by tbe complainant bad not been all examined. 

Held, that the Deputy Magistrate was bound to accept the sanction 
made by a superior Court as valid, and to leave the accused to question it 
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before a competent Court if so advised v that a prosecution may be main- e. 203 , 
tamed in respect of a false charge made to the police, or contained in a com- 
plaint which has been dismissed under section 147 of the Criminal Proce¬ 
dure Code, although there has been no judicial investigation, and that ac¬ 
cordingly the Deputy Magistrate ought to have tried the charge before 
him. 

A mortgagee presented a petition in the District Court of R. under Re- 

KaziChundra Mo- £ ulatk > n xv . lI , of , for foreclosure of amort- iW 

, _ gage or certain land which at the tune oi the execu- 

zoomaar V. Juggut ^ on 0 f the mortgage was sitiuite in the district of 
GhundraMozoomd&r, R. but which had since been transferred to the dis- 
7 0. L. R. 330. trict of Pubna. In reply it was alleged that the 

mortgage had been paid off, and a receipt by the petitioner was put in. 

The matter was, however, compromised, no evidence having been given on 
either side. It appeared that the petition for foreclosure was verified by 
the affirmation of the petitioner, although it was not necessary that it 
should have been so verified, and the mortgagors applied to the District 
Court of Pubna, within the jurisdiction of which the land now was, for leave, 
under section 468 of the Criminal Procedure Code (Act X of 1872} to prose¬ 
cute the mortgagee under section 193 of the Indian Penal Code for giving 
false evidence in regard to the receipt, and such leave was granted. Held, 
that the sanction given by the Judge of Pubna was illegal, on the ground 
that the District Court at Pubna had no jurisdiction. 

Kemble : —That, although a superior Court has no right to question the 
sanction, under section 468 of the Criminal Procedure Code, given by the 
Court which heard the evidence, yet where the sanction is given by the 
Court before any evidence in the case has been taken, and without materials 
before it upon which it could properly exercise a discretion, such a sanction 
can be set aside. 

Barkuttullah Khan v. Rennie (I. L. R. 1 All. F. B. 17) ; Ram Pershad 
Hazaree v. Soomuthra Dabee (5 S. W. R. Misc. F. B. 21). 


Held, that the sanction referred to in sections 468 and 469 of Act X of |;.! r £ 

Barkatullah t Khan v. 1872 > ^ ,e1 ' &? cn ot * tbc 1 Co 1 U1 ^ ^ l P<>wered 

. , .. under the Act, cannot be disturbed by a superior 

Rennie & another, 1 CourL Fcr Tuunf.k, Offg. C. J. and Peakson and 

I. L. R. All. 17. OnnFiEM), JJ. :—When sanction is refused by one of 

the Courts, the refusal does not deprive the other Courts of the discretion 
given to them. Per Sfankie, J.:—When sanction is refused by one of the 
Courts, the refusal does not deprive the superior Courts of the discretion 
given to them. 


Held, (Spankie, 

Empress v. Sab- 
sukh & others, 2 
L. R. All. 533. 


I. 


J. doubting) on a reference to the Full Bench, that a ’x' 
Court of Revenue is a Civil Court within the mean- iJss." 
ing of sections 468 and 469 of Act X of 1872. Held, 
also, that the declining by a Court of .Revenue to 
sanction a prosecution under sections 468 and 469 of 
Act X of 1872 under a mistaken view of the law and under the impression 
that sanction was unnecessary, did not constitute sanction. Held, also, that 
under the words “ at any time ” in section 470 of Act X of 1872 sanction 
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E. 195, 
Act X n 
1882. 


8 185, 
• Act X, 
1582. 


S. 195, 
Act X, 

188c. 


8. 195, 
Act X., 
1882. 


to prosecute cannot be given after, tlie trial and conviction of tlie accused 
person. 

Observations by Stuart, C. J. on tbe “ subordination ” of Courts of 
Revenue to the High Court, within the meaning of sections 468 and 469 of 
Act X of 1872. Held, by the Judge making the reference (Straight, J.) on 
the case being returned to him, that the accused persons having been prose¬ 
cuted without the sanction required by sections 468 and 469 of Act X of 
1872, all the proceedings were invalid, aud must be quashed, and the accused 
must be retried, sanction to their prosecution having been obtained. 

Held (Oldfield, J. dissenting) that, for the purposes of section 468 of 
_ n . . _ a 0 T Act X of 1872, a Magistrate of the iirst class is sub- 
T Ur uayai m re, a i. ordin{lto to the Magistrate of the district, and eon- 
L. R. All. 205. sequently application for sanction to prosecute a 

person for intentionally giving false evidence before the former may, where 
such sanction is refused by the former, be ui^e to the latter, and not to 
the Court of Session, which has not power to give such sanction. 

An instruction to the Magistrate of the district by the Court of Session, 
n.v._ contained in the concluding sentence of its judgment 
* in a case tried by it, to prosecute a person for giving 

dhan Das & another, f a i se evidence before it in such case, does not amount 
3 I. L. R. All. 62. to saubtion to a prosecution of such person for such 
offence, within the meaning of section 468 of Act X of 1872, that section 
supposing a, complaint, or at lea,si an application for sanction for a com¬ 
plaint. Where a Court thinks that there is sufficient ground for inquiring 
into a charge mentioned in seel ions 467, 468 or 469 of Act X of 1872, it 
should proceed under section 471 of that Act. Attention of the Court of 
Session in this case directed to Reg. v. Baijoolal (I. L. R. 1 Calc. 450). 

The sanction of a District Superintendent of Police to the prosecution 
Reg. V. Ootum a charge of giving false information, not to such 

District Superintendent himself, but to an Assistant 
District Superintendent, is no sufficient sanction 
uuder section 168 of the Criminal Procedure Code 
(Act XXY of 1861). The words “inferior minis- 
to public servants of a lower grade than an Assistant 


Chund 
N. W. 

287. 

terial officer 5 ’ 


v. 

& another, 2 
P. Rep. All. 


refer 


Superintendent of Police. 

The sanction required bv section 469 of the Criminal Procedure Code 

Eadara Virana & ; X of 1872) as a condition precedent;to the pro- 

" _ sedition of a party to a civil smt for forgery of a 

Others V. ine yueen, document given in evidence in such suit, is unnoces- 
3 I. L. R. Mad. 400. sary in the case of persons not parties to, hut wit¬ 
nesses in, the suit who are charged with the forgery of the document jointly 
with a party to the suit. 

Where sanction is given for a prosecution for perjury, and the case 
tried by an incompetent Court, and the conviction 
quashed on appeal, a competent Court may retry the 
prisoner upon the subsisting sanction without any 
order of the Appellate Court by whom the conviction 
is quashed. 


Rami Reddi & Seshu 
Reddi in re, 31. -L. R. 
Mad. 48. 
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On an application for sanction to-prosecute under section 468 of tlae 
Bangui Vira Pandia Code o£ Criminal Procedure, 1872, it is not compe- 
p.. tent to the Court to go beyond the record in deter- 

a D "y mining whether or not sanction should be granted 

The Queen, 6 I. L. R. the record itself discloses no foundation for 

*€§,&, 29- the charges. 

In re Kasi Chunder Mozumdar, I. L. R. 6 Calc. 440 approved. 

m 

A second class Magistrate of a talulc, not being the official superior of a 
Feo- v Vi»lf»vndnm police station-house officer within the meaning of 
frf „ T t Tm!T section 407 ot ‘ the Code of Criminal Procedure, 1872, 
‘ ’ * cannot sanction a prosecution under section 182 of 


Pillai, 

146. 

to the station-house officer. 


the Indian Penal Code for giving false information 


In 1872 Preuia Pand and ttvo others obtained a decree against Sliridhar 

T „ XT _,, Balkrishna in the Bombay Court of Small Causes. 

Jagjivan Nanabhai, for tUe enforcelll( . nt of tll f s docroe , they preS( . n ted 

1 1. li. a. Bom. 82. to the District Judge of Thiina, an application in the 
form prescribed by section 212 of the Code of Civil Procedure, and alleging 
that the judgment-debtor had two salt-pans at Trombay, in the Tluina dis¬ 
trict. The application did not, however, on the face of it state whether it 
was made under the Civil Procedure Code, or under Act IX of 1850. The 
Judge entrusted the application for execution to the Subordinate Judge, 
who ordered an attachment and sale of these salt-pans. In the course of 
the proceedings which followed, the Subordinate and District Judges con¬ 
sidered that the present petitioner Jagjivan Namibhai had given and fabri¬ 
cated false evidence. On the 25th of October 1875 the District Judge gave 
his sanction for the prosecution of Jagjivan and others. 

Jagjivan prayed the High Court to annul tlie sanction, alleging in his 
petition that the proceedings before the Subordinate Judge wer cab initio, 
comm non jinlice, as he had no authority to attach and sell immoveable pro¬ 
perty in execution of a decree of the Bombay Court of Small Causes. 

Held, that although the Court of Small Causes at Bombay lias power 
to enforce its decree against moveable property only, yet, if that decree bo 
transmitted to a Court to which the Code of Civil Procedure (Act. VTII of 
1859) applies, the latter can under section 287 of that Code, enforce it 
against immoveable property also. The decree of the Small Cause Court 
in this case was referred for execution by the District to the Subordinate 
Judge, and this was perfectly legal under the concluding clause of section 
287. The Disti’ict Judge was, therefore, quite within his province in giving 
his sanction to the prosecution of the applicant who, he as well as the Sub¬ 
ordinate Judge thought, had committed perjury and forgery before the 
latter. 

Quoere :—Whether a Court executing the decree of a Small Cause Court 
under section 78 of Act IX of 1850 could enforce it against immoveable 
property. 

Note : — In Reg. v. Hayat bibi (unreported) Wkst and Naxabhai Hart- 
das. JJ. held that the High Court had no authority to interfere with the 
discretion to grant a sanction for prosecution, even in a case in which the 

79 


s u»:>, 

Act X., 
1862. 


S. 1*13, 
A.’t A , 
ltbi'. 
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High Court would not have granted the sanction itself. See also on this 
subject Barkhat-ullah v. Rennie, 11. L. R. (Allahabad) 17. 

Section 4<66 of the Code of Criminal Procedure (Act X of 1872) extends 
•_ T to all acts ostensibly done by a public servant, i. e., 

c vii v ™ ac '-' s which would have no special signification 

man baKnaram va- exC0 pt ag acts done by a public servant; therefore a 
man Han Is Balaji- mahnlkari charged with fabricating the proceedings 
Krishna, 2 L L. R- of a case decided before himself, could not be tried 
Bom. 481. on that charge except with tlic sanction specified in 

that section. 

Paragraph 1 of section 406, which mentions a sanction by Govern¬ 
ment or its deputy, is intended to apply, at least, chiefly to the cases of 
persons specially responsible to Government, such as accountants who have 
failed in their duty, and paragraph 2 which speaks of sanction by Go¬ 
vernment alone, to persons professing to exercise certain authority, and with 
that pretext doing an act which is impeached by a subject on the ground of 
its beiug wholly unwarranted or of an excess or impropriety of some kind. 

A maliulkari falls within the class of public servants contemplated in 
paragraph 1 of section 400 ; a sanction for bis prosecution by the District 
Magistrate, is, therefore sufficient. For the purposes of sanctioning a 
criminal prosecution under section 468 of the Code of Criminal Procedure, 
the Court of the Subordinate Judge is subordinate to that of the District 
Judge, notwithstanding that the subject-matter of the litigation in the 
former Court involves more tlmn Rs. 5,000, and an appeal lies direct to the 
High Court from the decision of that Court in that matter. A prosecution 
commences when a complaint is made, the reception of the complaint being 
a stage of the judicial proceedings towards conviction. 

, For the purposes of section 408 of the Code of Criminal Procedure 


Imperatrix v. Pad- £ °f 1W2) a Magistrate of the first class is 

,. p - o r T subordinate to the Magistrate of the district: a 
’ ‘ ‘ sanction given by the latter to prosecute a. person for 

R. Bom. 3fc4. intentionally giving false evidence before the former 

is, tlierefoie, legal and sufficient, notwithstanding the refusal by the former 
to give such sanction himself. 

tiemble :—That the Sessions Court has not power to give such sanction. 

The mamlatdar’s Court, constituted by Bombay, Act III of 1876, is a 
« + c t Civil Court within the meaning of section 468 of the 

t P Bnm 107 * Code of Criminal Procedure (Act X of 1872) ; there- 

' ’ ’ ’ fore a complaint of an offence mentioned in that 

section, when such offence is committed before or against the mamlatdar’s 
Court, shall not be entertained in the Criminal Courts except with the 
sanction of the mamlatdar’s Court, or of the High Court to which it is 
subordinate. 

A District Judge who lias, on hearing a civil appeal, sanctioned the 
Vmnvaaa xr Pamar prosecution of a party for forgery, is not debarred by 
ivmS, « T TP section 473 of the Code of Criminal Procedure (Act 

_ s * ® "• X of 1872) from trying the offence in his capacity of 

Bom. 479. a Sessions Judge. 


' *> 
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An application under section 10*9 of the Criminal Procedure Code, (Act f'ctx,’, 

Venkatageri, Rajah XXV ot ‘ 1861 > f j jr unction to institute a 1883 - 

. .... ' J , prosecution on a charge of perjury, should, as a ge- 

Oi, petitioner, 6 Maa. neral rule, be first made to the Court before which 
Rep. 92. the perjury is alleged to have been committed. 


The sanction of Government is required for the prosecution of any 
Proceedings Of 29th Judge if a complaint is made against him as Judge. 
i o* 7 i e iur n j Construction of section 167 of the Criminal Proce- 
6 dure Code (Act XXV of 1801). 


Upon«the construction of section 167 of the Criminal Procedure Codofit x.’, 

Xristna Rau, Appel- ! Au * * XV 1801) Held that the section by >«»■' 

’ Ka implication vests m the Court or authority to 

lant, 7 Mad. Rep. 58. whom the Judge or other public servant not re¬ 

moveable, &c. is subordinate, the power of sanctioning or directing such 
prosecution. It does not say that the Government must give the power, 
but that it shall exist unless limited or reserved. Every Court or authority 
therefore, has it, unless there is a limitation. It is very desirable that such 
sanction or direction should be in writing and attached to the record, but 
it is by no means legally imperative. Semble, the objection (to the want of 
sanction) should be taken at the trial. * 

&. 195, 

A Sub-Magistrate refused to grant sanction fora prosecution under Acts., 

t* ___.._- section 169 of the Criminal Procedure Code on the 

Proceedings of 12th solo groun(l t}iat tho porjmy Wils alL ^ d to have 

Nov. 1872, 7 Mad. been committed before his predecessor in office. 

Rep. Rul. 12. Held, that the Sub-Magistrate was wrong in bis 

construction of the section. The Court before which the perjury is alleged 
to have been committed is to give the permission. The change of incum¬ 
bent leaves it still the same Court. 

8. 195, 

The prosecutor applied to a Civil Court for leave to prosecute, under Act x., 
Reg V Khushal section 170 of the Criminal Procedure Code (Act 
Hiraman & Indragir, £XV of 1861) a witness who had appeared before 
4 Bom Rep Crown “ ie ^ onr ‘ 5. The Court granted the permission oa 

Cases, 28. 


The court granted tne permission as 
applied for. The prisoner was tried for and con¬ 
victed of an offence coming under the provisions of 
section 159 of the Criminal Procedure Code. Held, that the mention of 
section 170 in the permission to prosecute granted by the Civil Court might 
be treated as surplusage, and that the prisoner was rightly convicted. Hold, 
also, that the copy of a lease is not “ a valuable security ” within the meaning 
of section 30 of the Indian Penal Code. 


Prosecution for non-attendance in obedience to a summons was enter- Act x’ 
Paw w flam, \xin tained without the sanction or complaint required by 1P8 *- 
_ . q _ section 168 of the Criminal Procedure Code, (Act 

Ta-tiaselar 5 Bom. X X.V of 1861). Held, that there was an implied 
Rep. Crown Cases, 38. sanction for the prosecution, as the conviction was 
by the same Magistrate whose summons was treated with contempt. 
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S. 165, 
Act X., 
1682. 


S. 167, 

Act A., 
1882. 


R. 167, 
Act X. 
1832. 


Where the Magistrate, "before whom a witness gives false evidence, 
Rep, v. Muh amma d, himself commits such witness for trial, his sanction 
TTLsti Troiori Tmom of the prosecution, under section 109 of the Criminal 

Khan 6 Bom Rep Procedure Code - ( Act xxv of 18C1 ) wiU be im P lied * 

Crown Cases, 54. 

Section 167 of the Code of Criminal Procedure (Act XXV of 1861) 
p orr a Poreiiram requires that sanction to prosecutions therein men- 
p- ,“ ry tj „ tinned shall he given hetore any such prosecution is 
n V ’n on ^ R e P- commenced ; and, until the sanction is obtained, the 
Crown Cases, 61. tribunal by which the offence is triable has no juris¬ 
diction, and a conviction founded on evidence taken without such sanction 
would be bad. Where a complaiut charged a person who was one of the 
public servants mentioned in section 167 of tlie Criminal Procedure Code 
with committing acts which if committed by a private individual would have 
constituted the offence of extortion : It was held that it was not illegal to 
treat the charge as a charge of extortion, aud to proceed with the trial 
without sanction for the prosecution. 

, The sanction for the prosecution of a lculkarni for making a false re- 

-r- n/Tniim*. t>„vv, port as a public servant, required by section 167 of 
Reg. v. Malhar Ram- } he Codo l o{ Crimillal Pr ’ occd ! lre (A J X XY of 18(51) 

cnanara, ( Rom. Rep. ma y gi^ en py the mamlatdur or by the patil to 
Crown Cases, 64. whom such knlkarni is subordinate. Tlie sanction 
of the Collector is not necessary for that purpose. 

A kulloirni uh^ makes a false report with reference to an offence com¬ 
mitted in his village with intent Ac. is punishable under section 218 of the 
Indian Penal Code. 

Sanction for the prosecution of the accused was accorded by an Assis- 
p po , „ m i -f * tant Session Judge in tlie following terms : “ There 
u li d q u no doubt whatever that Tai, Bajj, and Bala, these 

anc an ’ ° three persons, made before me certain statements 

Rep. Crown Cases,24. contradictory of the statements which they had 
made before the Committing Magistrate. Therefore, if from such state¬ 
ments of theirs they may be liable to any charge, there is sanction from 
here (i. c., I give my sanction) for their prosecution.” Held, that this 
gave sufficient sanction for the prosecution of the accused under section 
196 of the Indian Penal Code, and that it is not necessary that the authority 
giving the sanction should specify the particular section of the Penal Code 
under which the accused is permitted to he prosecuted. 

Where a Civil Court, by letter to a Subordinate Magistrate with com- 

Reg. v. Subi Sani, 8 ?“ tl,n S P 0 "?™- ff* T0 iia "!' tion the f 

° _ _ tlie accused under sections, 463 and 471 of the 

Bom. Rep. Crown | n qj ail Ponal Code (making and using a false docu- 

Cases, 2a. ment), and where the Magistrate, in committing 

the accused for trial, in addition to framing a charge under these sections, 

added a head of charge under section 193 (giving false evidence) : Tt was 

held that the Magistrate had no jurisdiction to commit the accused for trial 

on the last-mentioned head of charge. 
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The Local Government in sanctioning or directing under section 167 of 
Reff V Vinavak ^ ie Criminal Procedure Code (Act XXY of 1861) a 
Tv v q tj n charge against a public servant of an offence as suclx 
lvaKar, 8 Bom. Rep- public servant has power to limit its sanction, by 
Crown Cases, 32. giving directions as to tlie person by whom and the 
manner in which, the prosecution is to be preferred and conducted ; and a 
Court has no jurisdiction to entertain a charge against such public servant 
if preferred otherwise than in accordance with such directions. 

Scrnble :—The Local Government has power in the like case to direct 
that the accused public servant shall be tried before a specilied tribunal, 
being one having jurisdiction in that behalf. Therefore, where the sanc¬ 
tion directed that the accused public servant should be prosecuted upon 
such charges as Mr. C. might be prepared to prefer against him, and there 
was nothing on the record to show, nor did it otherwise appear that Mr. 
C. had preferred any charge against, or taken any part in the prosecution 
of the accused public servant, the High Court quashed the conviction of the 
accused as having been without jurisdiction. 


b. in, 

Aet X, 
ms. 


When it is intended to charge a person with having made a false 
1 .. csi+aram in statement in the Court of a Magistrate or (alter- 
11 B B natively) a false statement ill‘the Court of a Subor- 

re, 11 Bom. Hep. <54. dinate Judge, there must be a proper sanction for 

a prosecution on each branch of the alternative. A sanction for a prose¬ 
cution under section 470* of the Criminal Procedure Code (Act X of 1872) 
must designate the Court where the false statement was alleged to have been 
made and the occasion on which it was committed. It is desirable, if not 
necessary, that in the sanction for prosecution the description of the offence 
intended to be prosecuted should be stated in general terms although details 
may be omitted. 


S. 195, 
Act X., 
1S82. 


9. 195, 


Where a prosecution of an offence under Chapter X of the Penal Code 
P » is instituted by an inferior ministerial servant under 

g. . sanction of the authority of liis official superior, the 

lam Singh & others, provisions of section 168 of the Code of Criminal 
11 S. W. R. Cr. R. 22. Procedure (Act XXY of 1861) are complied with. 
The Civil Court, in giving permission to prosecute under sections 169 
Unbind Chunder and 170, Code of Criminal Procedure (Act XXV of 

1861) should, in a case of forgery, state distinctly 
what the document is for which a prosecution is to 
be entertained. The particular act or acts of forgery, 
and, in a case of perjury, the particular words which 


Ghose & others, Case 
of, 10 S. W. R. Or. 
R. 41. 


constitute the perjury, should be specilied. 

There being nothing in the law requiring that sanction to prosecute 
under section 211 of the Indian Penal Code should 
only be granted upon application by a private prose¬ 
cutor, a district Magistrate is competent under sec¬ 
tion 468 of the Code of Criminal Procedure (Act X 
of 1872) of his own motion to direct a prosecution 
where a complaint has been entertained and found to be false by a Magis¬ 
trate subordinate to him. 


Jugut Mohini 
Dassee & Madhu- 
sudhan Dutt in re, 
10 0. L. R. 4. 


Aet X., 

]f8i\ 


9 . 185 , 
Act X., 
1882.' 


» 
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S.S. 15#, 
A 186, 
Art X., 
1882 . 


& 10S, 
Act X„ 
1882. 


A local investigation, upon information given by A. that a dacoity 

Qiridhari Mondul 1>ee ? 1 "tamittea, having been made under 

. section 115 of the Cnmmal Procedure Code (Act 

4 another m re, 10 ^ 0 f 1B72) the district Magistrate, upon the 

CJ. L. R. 46. report of the enquiry made in the local investi¬ 
gation, without giving A. an opportunity of having a judicial enquiry into 

the charge preferred by him passed the following order : “ B. (one of the 
persons alleged by A. to have committed the offence) is directed to bring a 
case under section 211 of the Penal Code ” and he directed the Superinten¬ 
dent of Police to take charge of the prosecution. Held, that the order 
quoted could not be considered a sanction under section 468 of the Criminal 
Procedure Code, and that if it were intended to be such, it was expressed in 
an improper manner. Held, also, that the direction that the Superintend¬ 
ent of Police should take charge of the prosecution was given without juris¬ 
diction, and was calculated to prejudice the person against whom the pro¬ 
secution was directed. Held, further, that, their proceedings in the origi¬ 
nal charge not having been before a Court, no sanction under section 468 
was requisite. 

Ou an application to a- Moonsiff for sanction to prosecute, the follow- 


Jadunath Hazra & 
Annoda Prosad Sir- 
car in re, 11 0. L. R. 
53. 


ing order was made upon the petition : “ If the pe¬ 
titioner thinks there is sufficient evidence against A. 


I have no objection to give such sanction.” Held, 
that the order was not a sufficient sanction to sup¬ 
port a prosecution. 


In respect of the discretionary power of sanctioning prosecutions for 
n f m+n perjury, the materiality of the evidence to the 
Proceedings 0 matters in issue is not the only or the chief point to 

Sep., 1881. Weir, be regarded. 

244. 

A Subordinate Magistrate who commits a ease for tris^ to a Court of 
‘DmrvaariiTio-a nf 17+1, Session is subordinate to the Court* Of Session in 
* __ . matters connected with, and arising out of the trial. 

Jan., 1877. Weir, q i ] lc Sessions Court may accordingly sanction a 

397* prosecution for giving false evidence, of a wituess 

who gave evidence in the preliminary enquiry, although the witness may not 
have been examined in the Sessions Court. 


The power to sanction prosecutions for perjury, &c., under this section 

Proceedings of 13th . (4 f >' f T\ ra *f ri ! !te 5 to casi : s “ a F ea J 

.. w . is heard ; but vests m the superior Court as a Court 

April, lool. Weir, exercising supervision and control over the subor- 

398. din ate Court, e. </., it may be exercised on a perusal 

of the records. It is immaterial how the superior Court is put in motion. 

A Registrar acting under sections 73, 74 and 75 of the Registration 
Act being a Court within the meaning of section 
469 of the Code of Criminal Procedure (X of 1872), 
a prosecution for forgery of a documont adjudicated 
on by the Registrar cannot be entertained without 
the Registrar’s sanction. 


Proceedings of 12th 
May, 1881. Weir, 
399. 


i 
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Where the law prescribes that .a complaint shall not be entertained 
Pr- a At f o a without sanction^ the question whether sanction 
XTOCeeaingS OI ora s ] 10u i£ gi ven must be duly considered and deter- 

March, 1881. Weir, mined by the competent authority; and a distinct 
401. order, in however general terms, must be passed. 

It is not a sufficient fulfilment of the condition that an officer compe¬ 
tent to give the sanction himself entertains the complaint. 

Held, that, in a case under section 171, Code of Criminal* Procedure 

Kooni Beharee Ghar, ( Ac ‘ XXV ° f , 1861 ) ‘ lie initiative is taken by the 
„ party interested, and the Court takes no part in the 

11 b. W. K. Civ. KUl. lna tter, except in the way of giving or refusing 
* its sanction. Section 170 contemplates cases in 

which ttyg^Court itself takes the initiative, but it was not intended that the 
Court should proceed in the manner there described, except where the pro¬ 
priety or necessity of doing so was uumistakeable. 

Where an offence is committed against a Court of first instance, 
the Appellate Court to which it is subordinate is 
competent to sanction a prosecution under Chapter 
XI of the Code of Criminal Procedure (Act XXV of 
1861). Sanction to such a prosecution may be given 
even if the offence is abetment. 


Ishanchunder Ghose 
in re, 15 S. W.R.0iv. 
Rul. 352. 


A Civil Court has no power to make an order under section 170 of the 
Criminal Procedure Code (Act XXY of 1861) sanc- 
Mahalingaiyan Ex tioning a prosecution for an offence committed before 
parte, 6 Mad. Rep. the Court of the Principal Sudder Ameen on the 
191. Small Cause Court side, that Court not being subor¬ 

dinate to the Civil Court. 


Where a witness was prosecuted for disobedience to a summons wit.h- 
■p TTniiv out sanction previously obtained under section 105 

jwnpress v. n.auy of thc 0rimiual p r()Ce dure Code (Act X of 1882), 

Monun Mooiceijee, 13 High Court refused to interfere, there being no 
0. L. R. 117. evidence that the want of sanction had occasioned 

a failure of justice. 

A sanction to prosecute, when applied for subsequently to the termina- 

Abbilakh Singh T. ti ° n of the Proceedings in the course of which the 
in _ _ offence is alleged to have been committed, ought not 

A.nuDiail, 1U 1. Jj. xv. ^. 0 |j e g ran ted, unless thc person against whom the 
Calc. 1100. sanction is applied for, had had notice of the appli¬ 

cation and an opportunity of being heard. 


SECURITY EOR GOOD BEHAVIOUR. 

In an enquiry under section 306 of the Code of Criminal Procedure 
(Act XXV of 1861) as to proceedings against per- 
Reff. V. Komul sons required to give security for good behaviour, a 
Kissen, 11 S. W. R. Magistrate has no power to use the information 
Gr. R. 35. which the police may have obtained as evidence in 

the case. 


S. S. 478, 
195, Aci 
X., 1882, 


S. 195, 
Act X., 
1S82. 


S. 195, 
Act X. 
1842. 


S. S.li 
111, 1 
117. A 
X., ISt 
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Where a person is confined in .default of giving security for his good 

Juswunt Singh in behaviour, undor Chapter XIX of the Code of Cri- 


re, 1 Ind. Jur. N. S. 
301; S.C.6S. W. R. 
Cr. R. 18. 


mind Procedure (Act XXV of 1861) a second secu¬ 
rity cannot be demanded after the expiration of the 
first term of confinement, except on some new proof 
of bad livelihood, or that the person is not capable 
of following an honest calling. An order of a, Sessions Judge confirming 
an order t>f the above nature made by the Magistrate is open to revision, 
under section 404, though not appealable under section 408. 

The order in this case calling upon the prisoner to furnish security for 
i . good behaviour, under section 297 of the Mode of 

Naram Soobooahi, Criminal Procedure (Act XXV of 1861) set-aside as 
petitioner, 6 S. W. R. erroneous, that section not referring to pereons of a 
Or. R. 6. violent or turbulent character. 

s c si, Where sureties who were required to show cause under section 805 of 

igVKi Brindabun Chunder ‘' f Criminal Procedure (Act XXV of 18(11) 

Tiooo natitirmoT Tfl- why the bond executed by tiiem sliould not be put 
lur ’ hi force, failed to establish by evidence the statements 

nneechurn JYLozoom- they made, it was held that the order putting 

dar, petitioner, 19 S. - b 


s. no. 

Aot X, 
1832. 


W. R. Cr. R. 29. 


the bond in force was a proper one. 

Per Piiear, J. :—Although the form of security- 


bond gi von in the Form (F.) of the appendix combines two bonds, namely, 
one for the principal, and one on the part of the sureties, the provisions 
even of section 800 would be complied witli if these two bonds were upon 
two pieces of paper instead of one. 

s. s. ms, A Sessions Judge has no power under Act X of 1872, section 501 or any 
xKass » n °f the preceding sections, to decide as to the noces- 

Reg. V. Uungaram f or taking security for good behaviour, or, with- 
Potdar, 24 S. W. R. ou t C nquir y to pass orders as to the nature of the secu- 
Cr. R. 10. rity to be furnished, or as to the time it is to remain 

in force. The jurisdiction as to the necessity is in the Magistrate, and 
after sending the accused to the Magistrate under section 504, the Sessions 
* Judge in functus officio. 

When a conviction of an offence is contemporaneous with an order for 
talcing security for good behaviour, the sentence for 
the substantive offence is to be first carried out, and 
the person to be bound, then brought up for the pur¬ 
pose of being bound. 

Act X of 1872, section 505 enables the Magistrate to require security 
for good behaviour, whenever it appears to him, 
from the evidence as to general character adduced 
med, petitioner, 24 t> e f ore liirn, that any person is by repute a robber, 
S. W.R. Cr. R. 37. house-breaker or thief, or a receiver of stolen pro¬ 
perty, knowing the same to have been stolen or of notoriously bad liveli¬ 
hood, or if a dangerous character. But when the evidence is entirely in a 
person’s favour, and shows him to be of excellent character, and in every 


Sco now 
S. 123, _ 

ActxJEteg. v. ShonaDagee, 
WW ‘24S. W. R. Cr. R. 13. 


S. 110, 

Act X., 

1882 * Hamidooddeen Ah- 
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respect contrary to the sort of person against whom the section is directed, 
to apply its provisions to him on a weak and unsupported charge of mischief 
by fire, is foreign to the intentions of the Legislature, and not only illegal 
hut oppressive. 

On a requisition from the High Court a Magistrate is bound to state 
- , the grounds upon which lie fixed’the amount of 

Empress V. Deaar security. A person from whom security for good 
Sircar, 21. L. E. Calc. behaviour is demanded should have a fair chance 
384. afforded him to comply with the required conditions 

of security. 

The*powers given by sections 505 and 500 of Act X of 1872 should be g 
_ exercised with extreme discretion; the former of accx.’, 

Empress, V. Kala- these sections is not, intended to apply to persons of m2 ' 
chand Dass & Others, “ by no means a reputable character.” An order 
61. L. R. Calc. 14; S. requiring persons to deposit cash in lieu of entering 
C. 6 C. L. R. 128. into a, bond as security for their future good behavi¬ 

our is bad in law. 


The amount of the security to be furnished for good behaviour should 


Dedar Baksh & 
Halal Chor in re, 1C. 
L. R. 95. 


be such as to afford the person a fair chance of com¬ 
plying with the order, so as not fo make the alter¬ 
native imprisonment unavoidable. Such imprison¬ 
ment. is not as a punishment for a crime committed, 
but as a protection to society against the perpetration of a crime by the 
individual on his failing to furnish other security. When the amount of 
security required is primU facie unreasonable, the High Court can call upon 
the Magistrate to certify the grounds for fixing that amount, 4 Mad. 46 
approved and followed. 


The object of Chapter XXXV 111, Code of Criminal Procedure (Act X 
Umbica Proshad in of 1872) is the prevention not the punishment of 
1 p t n crime. When a. charge or a specific oltence is un- 

' ' ' dcr trial, proceedings under Chapter XXXVIII 

should not be instituted. Jug-gut Chinnier Chnekerbutty (I. L. It. 2 Calc. 
110) followed. 


* 'lap. 
VIII., 
Art X., 
lfSi. 


Held, that section 506 of Act X of 1872 solely relafes to the calling 

Empress v. Nawab u P ,m l ,ers,ms oC Halrituullv dishonest lives, and in 

v, _ that sense “desperate and dangerous lo find se¬ 
es another, <d 1. L. K. cnr (ty f ov n-ood behaviour, as a protection to the 

All. 835. public against a repet if ion of crimes by them in which 

the safety of property is menaced, and not the security of the person alone is 
jeopardised. Where, therefore, tin* evidence adduced before the Magistrate 
did not show that a person was “ by liabit a robber, house-breaker or thief, or 
a receiver of stolen property, knowing the same to have been stolen,” hut 
showed only that he had been guilty of acts of violence, held tlnlt the Ma¬ 
gistrate could not, under section 506 of Act X of 1872, order such person to 
furnish security. Observat ions regarding the evidence on which the pro¬ 
cedure of section 506 should be enforced. 


s. uo. 

Act x.. 
1682. 


80 
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Sr II '. 

Act X , 


S. lid. 
Act X. 
1W 


ft. 11-'. 
Act X. 
IW. 


e. iiu, 
ActX, 

: « 0 ‘f. 


S 4.*S, 
A>.t X. 

; •*?•: 


g no, 
Acts., 

I*« 2 , 


Wliere a person, under section 297 of the Criminal Procedure Code 
Reg. T. Sheo Buksh, if ct XXV.of 1801) is ordered to provide security for 
9 NOT P n ah * us sood behaviour, the order should, under section 
oqr W ' * ** ,e P’ AU * 800, state the number of sureties required from the 
295* defendant. The object of the law as to security for 

good behaviour is, that sureties shall be responsible for the good behaviour 
of the person called upon to provide security, not that a deposit be made 
in cash. . 

In proceedings taken against a person to obtain security for good 
behaviour under section 290 of the Criminal Proce- 
Reg. v. Shunkur & aure Code (Act XXV of 1801), the examination of 
others, 2 N. W. P. the witnesses must be taken in the presence of the 
Rep. All. 406. accused person, who should be permitted to cross- 

examine them. 


To justify a Magistrate in taking action under section 296 of the Cri- 
P PiiHla Xr lu “ lsl l Procedure Code (Act XXV of 1801), there 

_ ®‘ ’ __ __ _ must be evidence before him legally sufficient to 

Others, 2 «■ W. r. establish the fact that the person charged is a person 

Rep. All. 455. 0 f the character described in the section. 


Previous convictions for a simple breach of the peace are not sufficient 

Petr V TVTicrep T all to .i nstit V a Magistrate in demanding security under 

* TT?‘l a NOT P 8ect,ion 21)0 °/ Act xxv »f 18(5 1. Nor is repute, 
& Uaaa, 4 N. W. Jr. that a person is oue of the leaders of a gang of petty 

Rep. All. 117. bullies and extortioners, sufficient to justify a con¬ 

viction under section 297 of the same Act, unless iu addition it be shown 
that lie is of a character so desperate and dangerous as to render his release, 
without security of one year, hazardous to the community. 


Where it becomes necessary to adjourn the hearing of a summons ease, 
Reff V Chocha Rai *h° attendance of the accused person at the adjourn- 

' ' ed lieariug can be secured under the provisions of ^ 

® ®’ e P i section 204 of Act X of 1872. Therefore, where a ™ 

366. person appeared in answer to a summons requiring 

him to find security for good behaviour for one year, and the Magistrate 
adjourned the hearing of the case, in order that the accused person might 
produce evidence as to character, the Magistrate was empowered to take a 
personal recognizance from the accused person for his appearance at the 
adjourned hearing. 

An order hy a Magistrate requiring security for good behaviour which 
Reg. V. Gauni & (liT >T ied ! ll i l * \ ] "\ 8l '^ d d ]»ledge all his pro- 

° Ill'lDTu I'V l'lO'nfk! ill 1*111/1 mo kiifli Pci vl W 1 Tir. a o K/J/l K/i 

another, 7 N. W 
Rep. All. 249. 


P. 


l .J 

illegal. 


o 


The exercise of the 

Pedda Siva Reddi & 
another, 3 I. L. R. 
Mad. 238. 


power given by section f>05 of the Criminal Proce¬ 
dure Code (Act X of 1872) is not confined to cases 
in which positive evidence of the commission of 
crime is forthcoming against the persons charged. 
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m Where a Magistrate required security from persons for their good be- 
Proceedings of 26th Saviour under s&ction 296 of the Criminal Procedure 
April 1869 4 Mad. ^ ode ^XY of 1861), and in default sentenced 
Reo Rul 47 ' ^ em dx months’ rigorous imprisonment, held 

' that the order wa,s illegal, section 801 requiring that 

they should be committed to prison until they furnish the security demand¬ 
ed. In fixing the amount of security the Magistrate should not go beyond 
a sum for which there is a fair probability of the defendant bein<* able to 
find security. * ° 

■# 

If a Sessions Judge be of opinion that a person acquitted by him ought 
Reg. v* Byha valad give security for good behaviour, he should dis- 
Surjun & others 1 char ff° llim > au< l inform the Magistrate of hi*opinion, 
Born ReD 91 * tliat S<?CIU % -should be taken, leaving the Magistrate 

v * to take the necessary st±ps for that purpose, and the 

Session Judge should not send the party in custody to the Magistrate. 

A direction annexed to a sentence of imprisonment under section 448 
Reg. v. Krishnaji the Indian Penal Code 1 —that the convict be 

Bapuji, Gaikavad, 3 
Bom. Rep. Crown 
Cases, 39. 


brought up, at the expiration of the sentence, in 

order that he may give security for good behaviour 

for the period of one year—reversed : as not being 

authorised by section *296 of the Criminal Procedure 
> 1 \ 


The order to be issued under section 510 should direct that the person 
Proceedings of 4th konnd to give security be imprisoned until the seeu- 
Sret 1S‘*4 Weir lit,y I s *°. und ’ provided always that the period of 
■’ ' ' e ’ such imprisonment is in no ease to exceed the period 

for which the person is hound. 

An accused person was convicted of theft and sentenced to two years’ 

Tami* Mandal V. riRra-o™ imprisonment, and w..» fnrtl.cr <mW to 
_ . _ . * enter into his own recognizances tor Its. oO and find 

T'p 6 P I 9 ** two sureties each for a like sum, for his good bt‘ha¬ 
lt R. Calc. 215. viour for one year after the term of his imprison¬ 

ment lia.d expired ; in default to suiter rigorous imprisonment for one year. 
Held, that the latter part of the order was bad, and that the Magistrate 
should have proceeded under the provisions of section 504, clause 2 of t he 
Code of Criminal Procedure (Act X of 1872). The Empress v. Partab, 
(I. L. JR. 1 All, 666) followed. 


no. 

A.'t X ., 
1882. 


s. 1x0, 

Act X, 
,88 V. 


Code (Act XXY of 1861). 

An order to give security for good behaviour must specify a definite 
Proceedings of 8th P eriod *‘ or wllidl thc ^curity is required. 

April, 1876. Weir, 

413. 


AlCX., 

18 “ 2 . 


S. 120, 
Act X., 
1882 . 
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S. 43C, 
Alt X., 
1833. 


S. 136, 

Act X., 
1632. 


S. 367, 
Act X., 
1HB2. 


SESSIONS CASE. 

In section 296 of the Code of Criminal Procedure (Act X of 1872) 

.... “ Sessions eases ” mean eases exclusively triable by 

isnencnunaer *.ur- a Cou| . t of Session. 

mokar v. Hurry 

Doyal Kurmokar, 3 

G. L. R. 263. 

The term “ Sessions case” in section 296 of the Code of Criminal Pro- 

Empress v.Tarra- £" l “™ X of 1*72) refers to owes triable by a 
_ Court ot Sessions only. Empress v. Knnchan Singh, 
Chand . Bagdi T . l. K. I All. V. B. 413 and Joy Kurn*Singli v. 

others, 7 0. L. R.168. Man Putuck, 21 W. it. 12 followed. 

The appellant after his discharge by ilic Assistant Magistrate, upon a 
_ ir v, charge under section 457 of the Indian Penal Code, 

Empress v. Jvanc an wat4 committed to the Sessions Court by order of the 
Smgh, 1 I. L. R. All. Sessions Judge under the Criminal Procedure Code, 
413. 1872, section 296 upon charges under sections 680 

and 457 of the Penal Code. Held by the Pull Bench (Scankie and 
Oldeiei.d, JJ. dissenting) that the commitment was illegal, and that “ Ses¬ 
sions case ” within the meaning of section 296 of the Code of Criminal Pro¬ 
cedure is a case exclusively triable by the Court of Session. 

T< • make a case a “ Session case ” within the moaning of section 4 of the 
Reg. v. Gfulabrias Cod, ' ,,£ Criminal Procedure (Act_X of 1872) it is not 
Kuberdas, 11 Bom. * sbould bt ' *™ bl ° exclusively by tbe 

Rep. 98, ‘ u ' ' n * 


SESSIONS JUDGES. 

The grounds of a Sessions Judge’s decision should be given in English, 
and a memorandum recorded, in accordance With 


Reg. v. Bhobaneshur 


section 682, Code of Criminal Procedure (Act XXY 


Gossamy, 4 S. W. R. 0 f J 8(> 1) sett ing forth the precise offence of which 
Or. R. 19. the prisoner is convicted. 

A Sessions Judge should designate accused persons by name and not 
Reg. v. Bidadhur b 7 numbers. 

Biswas & others, 7 S. 

W. R. Or. R. 53. 


The prisoner was declared entitled to a. finding by the Sessions Judge 
Reg. v. Madho as ^ ie sufficiency or otherwise of the evidence 
SSiirrrm Qi«crL o a adduced by him to prove his alibi, and that he did 

won b Vo 8 S * not abscond to evade justice. 

vv • jKm vFi Ki io* 
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Where a Sessions Judge has, under section 295 of Act X of 1872 

Mailamdi Fakir v ca ^ e ^ f° r ^le rticqrd of an inferior Court, he is, 

jsST p^J' before referring the co.se to the High Court for 

ft T T is p Q i „ gaa ’ orders, hound to call upon the inferior Court for an 

0 u ‘ oaic - explanation of the order passed, and should submit 

such explanation, together with the rest of the record to the High Court. 


A Sessions Judge has no power to direct a Division Magistrate to 
Proceedings of 18th cancel his proceedings reviewing the Calendars of 

August, 1873. 7 Mad. Magl3tnlte s subol ' ,luiate 10 bim - 
Rep. Rul. 27. 


S. 435, 
Act X., 
1882, 


There is no provision of the Criminal Procedure Code (Act XXY of VilT 
1801) which makes it lawful for a Court of Session *■> 
Reg, V. Bhaskar K. to call for and examine the record of a case tried by 
Kharkar, 3 Bom. Rep. a Sub-Magistrate, where no sentence or order lias 
Crown Cases, 1. been passed thereon by the immediately subordinate 

Court of the Magistrate. 


A Sessions Judge ought not to call for a report from the Magistrate of 
tlie District in any case in which it is not, competent 
^ ,.g. v. to such Sessions Judge to call for the record and pro- 

^fuaramdass, 6 Horn. C0(; dings, (c. </.), in the ease of a person tried hy a 
Rep. Crown Cases, Subordinate Magistrate who has appealed to the 
33. District Magistrate. 

In trials held hy the Magistrate of the District or Magistrate F. P. in 
which the Sessions Judge can call for the record and proceedings, lie has 
power also to call for a report. 

The powers of a Sessions Judge to call for records under section 295 are 

Proceedings of 21st nt I' 1 . 1 t " noa t0 OXOi ; cise(l ’ such Pavers may he 
lom Bw. oi q l ,ut 111 tor( ‘° llut merely on matters coming before the 
Nov. 1878. Weir, Slo. j U( ]<, e i n Court, but also on matters coming to bis 

knowledge on reliable information. 


SECURITY TO KEEP TIIE PEACE. 


A statement by a complainant (believed by the Magistrate) that he ex- *■ i -r, 

Poff v K-viqtpndrn P ectod t1ie defendant at any time to make an attempt A p r J" 

e „ Or P on llis l> erso11 or pTO|M?rtv is credible information, 

**•«>• vr. n. witliin the meaning of. section 282 of the Code of 

39- Criminal Procedure (Act XXY of 18(51) of an in¬ 

tended breach of the peace. The Magistrate may require the accused to 
deposit money in lieu of security for his good behaviour. 


A Magistrate is not competent, under section 282 of the Criminal Pro- p "'{• 
v WiiQaAprood- cedure Code, to order persons to enter into bonds 
l oil WPP to ^ C0 P tlie P eaco merely upon the statentent of the ♦ 
deen, 2 N. W. r. Rep. complainant, on which the summons was granted, 

All. 461. and “without taking further evidence, or giving the 

parties an opportunity of cross-examining the complainant. 
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a. 85 * The High Court declined to interfere with an order passed by a Magis- 
A mf:‘ Reg. V. Puring Sing, trate in a.case in which he ordered security to be 
iq 0 -nr p n _ p taken for the preservation of the peace, where it ap- 

.peared that the evidence was sufficient to warrant 

the order, although such evidence was taken in the 
vernacular, and in disregard to the provisions of section 267 of the Code of 
Criminal Procedure (Act XXV of 1861). 


Before making an absolute order directing a person to enter into a bond 
Maghan Misser v koe P ^ ie poace, the Magistrate must take the evi- 


Chammim Teli, 2 B- 
L.R.Cr.7; S. 0. 10 
S. W. R. Or. R, 46.’ 


deuce on which he bases the order, in the presence 
of the accused. 


s io 7. There is nothing in the Criminal Procedure Code (Act XXV of 1861) 

Tarinee Kant Lahoo- 7 hi t “ iakos i^pertitive on a, Magistrate to con, 

. tront the accuser and the accused m a case under 
ry Cnowdry, peti- section 282 of that Code; and if a Magistrate eon- 
tioner, 8 S. W. R. Or. siders a, statement on oath of a complainant to be 
R. 79. “ credible information ” under that section, there 

is no reason why he should not call on the accused 
to give security, the sufficiency of such “ credible information ” being ordi¬ 
narily left to the Magistrate to determine. 


h. 14.-, 
Art X., 
IBS? 


s. lor. 
Act x., 
1882. 


The provisions of section 318 of the Code of Criminal Procedure (Act 
Wnroin XXV of 1861) are substantially complied with when 
wrfi/on the Magistrate states that he is satisfied that the 

o o nr n * ' disputes between the parties were likely to induce a 

© S. W. R. Or. 83. breach of the peace, and records his opinion that the 
only way of bringing those disputes to a satisfactory settlement was by 
proceeding under the section quoted. 

A petition unsupported* by any complaint or deposition on solemn 

Chamaro Malo v affirmation, cannot be considered “ credible informa- 

Kashi Chancier Lalla *! on ”, wiUl 282 ot: f e £ ,xl ? " f Criminal 

„ q q iiT r» Procedure, on which to warrant a Magistrate to de- 

Gr R85 ^ & W * K mand seciirit y to kee P tlie peace. 


See now 
S. 118, 
Act X,, 
138?. 


Where a matter in respect of which further security to keep the peace 
n . Uo Qilvn v i® required is the same as that before the Magistrate 
g • on | ( J ie Jij.gt occasion, the case can only be dealt with 

Jehangeer & others, un( j er section 290 of the Code of Criminal Procedure 

(Act XXV of 1801). 


7 S. W. R. Or. R. 23. 


Notice to show cause why security should not be demanded must be 
Kalip 'rshad Sirdar sei 'ved before a Magistrate can pass orders requiring 

* v. Futteh Chund Dass 8ecurit ^ to kee P tlie P eace - 

& others, 9 S. W. R. 


Or. R. 16. 
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That a Magistrate has acted without proper discretion in Ordering a , 

Umarn All v Slid- P rosecution is no ground for reversing his order, 
doruddeen ft others, Wliere , a M^ate thinks that the acts of the 
9 S W H O p io accused are likely to lead to a breach of the peace, 
wo. W. ft. or. H. lo. and their statements as to possession of land are 
false, he may proceed to try whether the accused should not be charged with 
unlawful assembly. The directions of the law as to appeals from orders 
and appeals from sentences are distinct. 


It is not necessary that an order issued by a Magistrate under section 

Lnteef Hossein pri- th , e 0< ! de of Criminal Procedure (Act XXV of 

1861) whereby a breach or the peace was prevented, 
supplemented by a proceeding under sec- 


soner, 108. W. R. Or. 

R.l. 


should be 
tion 818 of the same Code. 


A summons 

Nursingh Narain, 
prisoner, 10 S. W. R. 
R. Or. R. 1. 

person summoned for 


s. n», 

Its, Act 
X., 188!. 


under section 282 of the Code of Criminal Procedure (Act 
XXV of 1861) to show cause why the person sum¬ 
moned should not enter into a bond to keep the peace 
can legally issue on information, if it be credible, 
contained in a case which was brought against the 
illegal assembly, of which lie* was acquitted. The 


S 107, 
Act X, 


order directing that the defendant should enter into the bond cannot, 
however, be made until the Magistrate has taken fresh evidence, properly 
given, on the appearance of the accused before him or his agent) and before 
he has adjudicated judicially on such evidence that it is necessary for the 
preservation of the peace that a bond should be taken. 


A Magistrate may, under section 201 of the Code of Criminal Proce- 

Mussamut Amradee dl,re ( A< ' t xxv ot ' 1S(5t ) c “ ncel "» or<l, ' r Passed by 

Kooer v. Ranee Soo- him nndor , seetlmi of , t '? du ' suiuin,>nit; R a 

. _ person to show cause why he should not enter into 

r* K i 06 ^ 10 S - W - i. bond tu keep the peace. 

R. Or. R. 40. 1 L 


UV). A-*; 
X, 


The report of a police officer is “ credible information ” within section » ut. 

Bindrabun Shaha, - 8a 1K f.. tlu! Codu of C ' rimi “ 1 ftoccdure <*<* 

Case of, 10 S. W. R. 1M>1) ' 

Cr. R. 41. 


A report of an Inspector of police and the evidence given by the same 

Baiendro Kishore , 1, .'T' < ' U>1 ' tl> au old “ r 

ftajouuiu oum c a person to keep the peace. 

Roy Chowdhry m re, 

10 S. W. R. Cr. R. 55. 


It is not necessary to call witnesses in support of an information laid 

Mullick Fukeerun ». M, 'f atrdlc l n ' t '™ us m l uirin S ^eurityf 

i f or keeping the peace. 

Case of, 11 S. W. R. * 6 1 


Cr. R. 6. 
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s. i 44 , Wliere a complaint was made by A. that timber belonging to his mas- 
, rt-u j _ ter which had been cut and stacked in a certain 
Kartiek Ghunaer Bal pi ace h a( i "been removed by B. who said that the 
v. Ohunder Nath timber was cut not by A.’s master but by himself, 
Ohuckerbutty, 15 S. and that he had stacked it in a place where he always 
W. R. Or. R. 56. put his timber, it was held that the Magistrate could 

not proceed under section G‘2 of the Code of Criminal Procedure (Act XXV 
of 1801), but was bound to try the charge brought against B., and either 
restore the timber to A., or leave it where it was according to the result of 
the investigation. 


Before proceeding to bind parties to keep the peace, summors should 
* PatmTi v 9 . he duly issued to the witnesses, who should be ex- 

. . . amined in I hr presence of the parties. The accidental 

rain R °y» P etltloner > presence of any agent, is uot legally speaking, such 
16 S. W. R. Or. R. 45. presence before which an examination is legally 


sufficient. 


8 145. 
Act x, 
m3. 


Before initiating proceedings under section 018, Code of Criminal Pro- 


Tarafdi 
Chunder 
Banerjee 
16 S. W. 
64. 


Mundul v. 

Bhoosun 
& others, 
R. Cr. R. 


cednre, (Act XXV of 1801) a Magistrate must satis¬ 
fy himself on legal evidence that there exists a like¬ 
lihood of a breach of the peace and also record a 
proceeding stating the grounds of his being so 
satisfied. 


S. 141. 
Art X. 
UMJ. 


A Magistrate acts without jurisdiction in making an order binding a 


Brojendro Koomar 
Rai Chowdhry alias 
Dighoo Baboo, peti¬ 
tioner, 17 S. W. R. 
Cr. R. 35. 


person to keep the peace, when there is no complaint 
before him of a breach of the peace being likely to 
be committed by such person, and without taking 
any evidence in the matter. 


s. K*r. 

Act X., 


The kind of enquiry required to be held by a Magistrate in cases under 

Wnnr Mahomed v “ ection 2H “’ C<)(le ot ’ ^riiuiuiil Procedure, is a full 
_ , ' judicial enquiry, evidence being taken in the presence 

Nil Rutun Bagcnee, () f parties charged, and opportunity given for the 
18 S. W. R. Cr. R. 2. cross-examination of witnesses. 

Where a new haul was established about half a mile from a long 

.1.1! 1.1 _!_ i. 1 Jl .. 1\._i H.T • i J 


established market, and the Deputy Magistrate was 
of opinion that the holding of the two hauls on the 
same days of the week would induce a breach of the 
peace. Held, that the order passed by the Deputy 
Magistrate, under section G2 of the Code of Criminal 
Procedure (Act XXV of 1801) directing petitioner to abstain from holding 
his haul on certain days, was not beyond bis power or out of his jurisdic¬ 
tion to pass, and therefore was one with which the High Court could not 
interfere under section 404. 


Lalla Mitterjeet 
Singh v. Rajcoomar 
Sircar, 18 S. W. R. 
Or. R. 22. 
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The words “or to do any act that may probably occasion a breach of 
Chnnder Dass ^ ie P eaoe ” hi section 282 Act XXY of 1861 were 


v. Hurkishore Dass, 
19 S. W. R. Or. R. 47. 

from exercising his 


r io r, 

Act X., 

188 *. 


construed to mean a wrongful act, and not one which 
the person may lawfully do. It was not intended 
that a person should be prevented by a Magistrate 
right of property, because another person would be 


likely to commit a breach of the peace, if he did so. 

In a case in which parties are summoned to show cause why they should 
Reg. v. Gunga Singh, ™t be bound down to keep the peace, the proceed- 
on q TXT o n 111 should be conducted with due regard to the 

4U o. W. R. vr. it. do. provisions of sections 491 and 492 of the Code of 
Criminal Procedure, (Act X of 1872) and the summons should distinctly 
specify the amount and nature of the security required, and the time for 
which the security is to run. 

In a case in which the Magistrate passed an order under section 518, 
„ Code ot Criminal Procedure (Act X of 1872) for 
_ ... oa o closing a hat on the ground that it was only a mile 

Bomuruaam 20 a. apart from another hat and a breach of the peace 
W. R. Cr. R. 53. was not unlikely, the Scissions Judge recommended 

that the order should be set aside, section 518 applying only when a breach 
of the peace was imminent:—Held, that, under Explanation 2, section 518, 
the order could be made in all cases upon such information as satisfied the 
Magistrate, and as the order was one which the Magistrate had power to 
make and was not contrary to law, the High Court could not under section 
297, Code of Criminal Procedure set it aside. Orders made under section 
518 are not judicial proceedings, and therefore are not within section 297. 

To justify an order under seel ion 491, Act X of 1872, calling on a per- 
_ ... . __ son to give security to keep the peace, there must 

®6g. V. ADuOOl liuq, a reasonable probability of a breach of the pence 
20 S. W. R. Cr. R. being committed, and not merely a bare possibility 
67. of a breach of the peace. 

In a case of dispute regarding land between A. and B. (the latter a re- 
_ ___ __ . sident of another district) a Deputy Magistrate, on 

V on “ ar 7 the report of the Police that there were serious ap- 
Otners, 20 S. W. R. prehensions of a breach of the peace, summoned not 
Cr. R. 68. only A. and the servants of B. but also B.; and with¬ 

out taking any evidence against B., found him guilty with the rest, under 
section 497, Code of Criminal Procedure, aud directed him to enter into a 
bond and to find security to keep the peace. Held, that the order as regards 
B. was illegal: it was accordingly set aside. 

To constitute a proper foundation for an order under section 191 of the 

Bamkissen Achariee Codeot (Act x ot 1*72) it U 

necessary that the Magistrate should adjudicate 

upon legal evidence before him that the person 
against whom the order is made is likely to commit 
a breach of the peace, and the Magistrate should 
give notice to the party who is to be affected by the order, of the particular 
conduct on his part which is complained of. 


S. P. lf>7, 
117, 113, 
Act X, 
1862. 


P. P. Ml, 
453. Act 
X., 1682. 


S. 107, 
Act X., 
1682. 


P. P.118, 
12S, Act 
X, 1682. 


Ohowdhry, petition¬ 
er, 21 S. W. R. Or. R. 
6 . 


81 
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S. B. 909, 
261, Act 
i„ 1682. 


8. 145. 
Act X, 
issi. 


Where such notice ■was given, and the gronnd of complaint to Which 
such notice had reference was foond by the Magistrate to be unfoundedj, 
it was held that the Magistrate could not proceed to adjudicate that an en¬ 
tirely different ground existed upon which it was likely that the party 
charged would commit a breach of the peace. 

A Bench of Magistrates, whether empowered under section 224 or 225 
n . _ cannot try a case of breach of the peace or any 
&©g. v. BeDneia ±*a- 0 g? ence exce pt those mentioned in sections 222 and 
thak, 21 S. W. a. Or. 225, Code of Criminal Procedure (Act X of 1872). 

R 12. 


8 . 8 . 110 , 
*2?, Act 

X., 1683. 


P.S. 11?, 
113, Act 
X, 1682. 


A police report is under Act X of 1872, section 530, explanation, sufficient 
Reff. V. Ramchunder bforaiati f on which a Magistrate may take action in 
_ .. _ _ _ _ a case of apprehended breach of the peace under 
Hoy, 21 S. W. R. Or. socti6n 49 i $ that Act- 

R. 28 . 

In a case in which the accused were charged with unlawful assembly 

DUloo Singh v. Ootum ? n ? tr “T“ 8 1 ’ 1 tl,e acquitted the accused, 

", *» . QO but eventually ordered the parties to execute bonds 

Bmgh a others, AA an( j furnigh security, refusing to take further evi- 

S. W. R. Or. R. 9. dence and relying on the evidence which had been 
given before him in the original case in the presence of the accused. Held, 
that the proceedings were irregular : the order was accordingly set aside. 

In making an order for security to keep the peace under section 505, 
H „ Code of Criminal Procedure (Act X of 1872) a Ma- 

7:7’. * on a -m gistra-te has no right to impose an arbitrary condition 

petitioner, AA S. W. n0 ^ essen tial to restrain a party from the infringe- 
R. Or. R. 37. merit of the law, e. g., a condition requiring the 

accused to furnish two sureties being persons of respectability and substance 
not related to him, and residing within one mile of his house. The ground 
on which a Magistrate has power to refuse to accept any surety under sec¬ 
tion 516 must be a valid and reasonable ground. ^ 

On a complaint being lodged of criminal trespass and assault, the 
« v Shukur M^g^tratc recorded, that after interrogating the 
__*V „ _ witnesses he found that a breach of the peace was 

**' W * likel 7 *° en8u e> and proceeded to examine the com- 
R. Cr. R. 68. plainant and two of his witnesses and the accused, 

and thereupon ordered that the parties should furnish recognizances to keep 
the peace: Held, that the parties had not had opportunity afforded them 
under section 492, Code of Criminal Procedure, (Act X of 1872) to show 
cause why they should not be bound. 

Where parties required, on the 1st July, to show cause on the 9th 
sin a* under section 491, Code of Criminal Procedure (Act 
‘ « §L’ X of 1872) why they should not furnish security for 

d » 7 n 8 W * preach ,°f the peace, were served on the 5th and 7th 

R. Or. R. 70. idem, it was held, that they had not had sufficient 

time allowed them for the purpose, and the order requiring seeurity was 
accordingly set aside. A Magistrate is bound to_ assist both parties in-a 
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Rajah Run Baha- 
door Sing v. Ranee 
Tilessuree Koer, 22 
S. W. R. Or. R. 79. 


case under section 491, Code of Criminal Procedure, in bringing in their 
witnesses by issuing summonses to attend. ( 

“It is only evidence of specific conduct on the part of the accused from 
which the reasonable and immediate inference is, 
that they are likely to commit a breach of the peace, 
which will justify a Magistrate in adjudicating under 
section 491 of the Code of Criminal Procedure (Act 
X of 1872). 

Where a Magistrate, instead of proceeding upon evidence judicially 
taken before him sufficient to show that the accused were contemplating 
acts which would amount to a breach of the peace, acted upon his extra- 
judicial knowledge, the High Court set aside his order under section 491, 
Code of Criminal Procedure, requiring the accused to furnish recognizance. 

Where a person who had been required to give a bond to keep the 
peace in the form E. to Schedule 2 of the Code of 
Criminal Procedure (Act X of 1872), instead of giving 
such bond, signed a security-bond in the form G 
under section 509 of that Code for good behaviour, 
it was held that the latter did not constitute a 
binding obligation. 

Under the sections 491, 496, and 497 of the Criminal Procedure Code 
(Act X of 1872) relating to security for breach of the 
peace, the party charged is not entitled, when suffi¬ 
cient time has already been given him to show cause 
and produce his witnesses, to an adjournment in 
order to produce Lis witnesses. In such a case, he 
witnesses with him or apply for summons in such 
time as to enable him to bring them into Court on the day fixed. 

Proceedings under the Code of Criminal Procedure (Act X of 1872) 

® - tt TTnimotfi Chapter XXXYII having been commenced in a case 
v. nurnatn wu- ^ wag re f erre( j to an Assistant Magistrate, who after 

taking some evidence, discovered that he had no 
jurisdiction, and returned the case to the Magistrate 
latter, after calling upon the parties to show cause, 
bound them over to keep the peace without himself taking evidence of like¬ 
lihood of any breach of the peace. Held, that the Magistrate’s proceedings 
were wholly irregular, and that he ought to have commenced de novo. 

A Magistrate has power, under section 62 of Act XXY of 1861 (1) to 

Bykuntram prohibit a purticulax landholder from holding . Ml 

J , . on a particular spot on a particular day, at least for 

Roy & Others in re, a temporary period, if he is satisfied upon reasonable 
10 B. L. R. P. B. 434. grounds that the order is likely to prevent or tends 
to prevent, riot or an affray. 

In a case of apprehended breach of the peace, the Magistrate bound 
over the parties in sums of money aggregating on 
Jnggut Ohunder ^ who f e to Rs . 60,000 or upwards the High 
Ohuokerbutty in re, Q our t quashed the order, holding that it was alto- 
21 L. R. Calc. 110. gether unreasonable. 


Bindessnree Per- 
shad & others v. Gu- 
jadhur Pershad, 23 S. 
W. R. Cr. R. 1.. 


Ohulan Tewari v. 
Sukedad Khan '& 
others, 23 S. W. R. 
Cr. R. 9. 

must either bring his 


ho Thakurta, 24 S. 
W. R. Cr. R. 52. 

of the district. The 


a. iof, ! 

Act Xl \ 
1883. 


r*. s. lor, 

118, 119, 
m. *ct 

X., 1882. 


S. 114, 
Act X, 
1882. 
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An order directing an accused “ to be imprisoned until he gives secu- 

. rity ” is had;* a definite period for such imprison- 

Mailamdi Fakir v. r 


Taripulla Prama- the 0 ’ rder . 
nik, 8 I. L. R. Oalc. 

644. 


exceeding one year, should be stated in 


A Magistrate is not competent to require persons to give security to 
keep tlie peace until he has adjudicated on evidence 
taken in their presence, that they have by their con¬ 
duct rendered this uecossary. Rajah Run Bahadoor 
Singh v. Ranee Tilessuree Kooer (22 S. W. R. Cr. 79) 
cited and followed. 


Umda taianum & 
others in re, 3 C. L. 
R. 72. 


e. 350 . 

Act X , 
IBS*. 


s. a*r, 

Act X., 
1882. 


The petitioner, a telisildar, applied to the police for assistance to pro- 
iSheo Surn Lall neti- tect him while distraining the crops of certain ryots 
.. . a n t for arrears of rent. On this being reported to the 

0 i ■ ■ Magistrate, he required the petitioner to furnish se- 

^80. curity to keep the peace on the ground that any 

riot which might result from resistance of the ryots to the attachment of their 
crops would be attributable to his act. This order was set aside by the 
High Court as illegal, because the Magistrate had not found that the peti¬ 
tioner himself was likely to commit a breach of the peace. 

Notwithstanding the introduction into the section of the words “ the 
Burcda Kant Roy v. accused person ” and “ conviction,” the provisions 
Karimuddi Moonahee of scedira, jas of tho Criminal Procedure Code (Act 

& others, 4 0. L. E. X “f 18 ' 2 > "TO 1 * to . M1 enquiry instituted under 
’ section 491 with a view to enforcing the giving ot 

***• security against a breach of the peace, and in such a 

case where the Magistrate, by whom only part of the evidence has been 
taken, is succeeded by another Magistrate while such enquiry is pending, 
the person called upon to show cause why he should not give security, may 
insist, before the latter, upon the recall and re-examination of the witnesses 
whose evidence has been already taken by the former Magistrate. 

An order postponing proceedings instituted under section 491 of the 
Code of Criminal Procedure (Act X of 1872) until 
the person called upon to show cause shall have esta- 


Empress v. Dhuni- 

j. vinp piiinm wim u uv oiiww i.'jiuoc diuuj iiuw town - 

ram » ® *■ Wished in a civil suit the title claimed by him to the 


property disputed, with reference to which 
of the peace, amounts to a discharge. 


there is a likelihood of a breach 


s. U'», 

Act X., 
18'it, 


In the absence of evidence that an order under 580 of the Criminal 
Nobokishore Chuc- Procedure Code (Act X of 1872) was in fact directed 
kerbuttv in re 7 0 ^ ,0 accuse< ^ h° cannot legally be convicted under 

1 QQ rvf 4-1-1/v T n d 1 n T5.»«nl -f /\m dSnAlkATrinAi 

L. R. 291. 


section 188 of the Indian Penal Code for disobeying 
such order. 


Quaere :—Whether an order under section 530 can be directed to others 
than the unsuccessful party to the proceedings under the section; or 
whether such an order could properly be directed to the public at large. 
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The words in section 489 of the Criminal Procedure Code (Act X of 
Emnreas v R&trhu- 1872) “ taking 'other unlawful measures with the 
Ror o t t evident intention of committing a breach of the 

_ ’ * ' peace” do not include the offence of intimidation 

R. All. 351. by threatening to bring false charges. Where there¬ 

fore a person was convicted under sections 503 and 506 of the Indian Penal 
Code of such offence, held that the Magistrate by whom such person was 
convicted could not, under section 489 of the Criminal Procedure Code, 
require him to give a personal recognizance for keeping the peace. * 

Certain persons were convicted by a Magistrate of the first class of 

Empress V. Muham- an punishable under section 352 of 

a t a o. 4 . 1 . o the Indian Penal Code. The case was brought to 

TT p All MJS 3 tlie knowled " e of the High Court by the complain- 
1, L. R. All. 545. ant preferring a petition to it, together with a copy 

of the Magistrate’s order. This petition was laid before Straight, J. who, 
observing that the case was one in which the Magistrate should have taken 
security from such persons for keeping the peace, as provided by section 489 
of Act X of 1872, directed the Magistrate to summon sucli persons to show 
cause why they should not be required, under section 491 of that Act, to 
enter into a bond to keep the peace. The Magistrate-accordingly summoned 
such persons as directed, the summonses setting forth that they were issued 
<£ under the orders of the High Court.” The Magistrate took evidence on 
behalf of such persons, and eventually made an order requiring such persons 
to enter into a bond to keep the peace. Such persons were fully aware of 
the order made by Straight, J. :— Such persons applied to the High Court 
to set aside the order requiring them to enter into a bond to keep the peace, 
on the ground that the Magistrate had not proceeded of his own motion, 
but under the order of Straight, J. which was made without jurisdiction, 
and on the ground that the summonses - had not set forth the report or 
information on which they were issued. 

Held by Stuart, C. J. that, in as much as Straight, J. when he made 
his order, represented the full authority and jurisdiction of the Court, such 
order was final, and the application could not be entertained. 

Held by Pearson, J. Spanete, J. and Oldfield, J. (Spanrte, J. doubt¬ 
ing whether such order could he questioned) that the order of Straight, J. 
was one which he was competent to make as a Court of Revision under 
section 297 of Act X of 1872. 

Held by Pearson J. and Spankie, ,T. that, in as much as such persons 
had not been in the slightest degree prejudiced by the defect in the summonses 
which were issued to them, such defect was not a ground on which to set 
aside the Magistrate’s order requiring them to enter into a bond to keep the 
peace. 

Summons under section 282 of Procedure Code (Act XXV of 1861), 
_ . T- should set forth the substance of the information. 

Keg. v. JNijaDut ±ios- s p ou p| also ca y U p 0U the parties summoned to 
sem & others, 1 N. show cause . 

W. P. Rep. All. 304. 


S. S. 106, 
m, ho. 

Act X, 
1S8J. 


S.S.liW, 
123, 120, 
107, & 
43», Act 
X,, ltin2, 

/ 


- lu7, 
K 'I X, 
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In proceedings against persons to show cause * why they should not 
p eff — Niruniun en t© r into Jbollds to keep the peace, it is incumbent 

o, AthMB o on the Magistrate to adjudicate judicially on evi- 

W p R dence given before him as to the necessity for taking 

W. Jr. Hep. ALL. 4ol. such security, and in such cases the owns of proof 

lies upon the party on whose complaint the summons was issued. 


A Magistrate is not competent, under section 282 of the Criminal Pro- 
W 82 .'’ Re - y * Nuseerood cedure Code, (Act XXY of 1861) to order persons to 
debit 4 others, 2N- enter into bonds to keep the peaoe merely upon the 
wpp ah Afti statement of the complainant on which the summons 

W. r. Rep. All. 461. was g ran ted, and without taking further evidence, 

or giving the parties an opportunity of cross-examing the complainant. 


s.s. io<r P An order directing a person convicted of an offence to find security to 
Act x, Harr v Riinhivfl Sr keep the peace should be simultaneous with the con- 
1Sv "'*• «, * a w w p viction, and should not provide for an engagement 

*“PJ * *• W ' R to be executed a,t a future period. 

Rep. All. 154. Section 280 of the Code of Criminal Procedure 

(Act XXY of 1861) does not refer to offences affecting the human body, 
but to cases of riot, simple assault, or other breach of the peace, being an 
offence against public tranquillity. * 


A Magistrate cannot bind a person over to keep the peace, without 
Reg v Niaz Ali) 5 adjudicating on evidence before him. 

N. W. P. Rep. All. 80. 


fc. f-'.lCB, 
Ii!3, Act 
x., ltias. 


it. 


Although it is competent to a Magistrate upon conviction and sentence 
— v Powell ft f° r assault to order the accused to enter into an 
* ®’ o’ w w p engagement to keep the peace, yet having omitted 
Others, o W. W. r. do SOj h e can afterwards only institute proceedings 
Rep. All. 96. under section 281 of the Criminal Procedure Code 

(Act XXY of 1861) upon receiving some further credible information (other 
than that which he derived from the previous trial), that the parties are 
likely to commit a breach of the peace. 


It it is essential to the validity of a summons issued under section 281 
that it should contain the substance of the information by which the 
Magistrate is moved to act. 

A separate summons should be issued to each person required to furnish 
security, and a separate bond taken from each, which should be in the 
form required by the Code, and in the order the Magistrate should state the 
period for which the person against whom the order is made is to be im¬ 
prisoned if he fail to comply with it. * 


f 


\ 



A Magistrate cannot bind over a person to keep the peace where there 
_ ijo+H i s n0 evidence to show that such person was likely to 

■w’w pr 1 ^ All* comm ^ a breach of the peace, or to do any act that 
7 N. W. P. Rep. All. xnight probably occasion a breach of the peace. 


233. 
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It j ffrfo the power of a Magistrate, on conviction of a person of rolun- s. m, 
'W?' m jBu tarily causing hurt, to take security from him under « ,f 

♦if* 7 w W P BeCtion 489 ° f Act X ° f 1872 * An 0rder Under 

another, 7 ». W. r. that section requiring security should not direct that 

Rep. All. 328. the person convicted should execute the engagement 

to keep the peace at the end of the term of imprisonment to which he may 

have been sentenced. The person convicted is at liberty to execute the 

engagement at once or any time during the term. 

/ Where certain persons were bound over to keep the peace, and were 
It o* Chian. Its su ^> se< l uen ^J convicted of voluntarily causing griev- m 2 .'' 

7 ' p ous hurt, and at the time of conviction the Magis- 

Others, .7 N. W. r. ^^e made an order estreating their recognizances. 

Rep. AIL 375. as part of his judgment in the case, without in any 

way fulfilling the provisions of section 502 of Act X of 1872, and the con¬ 
victions were quashed by the Court of Session, the High Court cancelled 
the order of forfeiture. 

A first-class Deputy Magistrate decided that a bond for keeping the *.[’!£• 
Ananthacharri & peace had been forfeited, and proceeding under sec- mss." 

Ationthii tion 502 of the Criminal Procedure Code (Act X of 
°? . /■ o r 1872) levied the penalty. An appeal was enter- 

eaarn& Others, 2 I- Gained from this order by the Sessions Judge of 
L. R. Mad. 169. South Arcot and the order was reversed. A peti¬ 

tion was then presented under section 294 of the Criminal Procedure Code, 
praying the High Court to reverse the order of the Sessions Judge. Held, 
that the order of the first class Deputy Magistrate was not open to appeal. 

The effect of the penultimate clause of section 502 considered. 

A witness for the defence in a case of rioting having admitted being 
Reff v Kadar Khan present at or near the scene of the riot, and denied 
_®' * that the*accused took any part in it, the Magistrate, 

o 1. li. K. J»a<L 00 . a fter finding the accused guilty and, without further 
proceedings, called upon both the accused and Iris witness to enter into 
bonds to keep the peace for one year. Held, that this procedure was illegal 
so far as the witness was concerned. 

When there is evidence which would justify the finding of a Magistrate 
_ . that an act likely to cause a breach of the peace 

Proceedings Of otn bad been committed, the High Court will not inter- 
March 1869, 4 Mad. f ere w ith the proceedings of the Magistrate. 

Rep. Rnl. 38. 

The prisoner was convicted of an offence punishable under section 307Act 
a i-_.ii.-t of the Penal Code. In addition to the sentence tS8a ' 

j A PP elian * passed upon him under that section, the Session 
6 Mad. Rep. 25. ' Judge directed, under section 280 of the Code of 

Criminal Procedure, that, at the expiration of the term of imprisonment im¬ 
posed, the prisoner do execute a formal engagement in a sum of Rs. 100 for 
keeping the peace towards the prosecutor for a period of one year, and in 
default to undergo simple imprisonment for that period. The High Court, 
set aside so much of the sentence as directed the imprisonment of the pri¬ 
soner in default of entering into the required engagement. 


£•. Irt 9, 

Aot X., 

m 2 . 
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e. wo, 

Act Si) 
18»2. 


P. 106, 
Act X., 
1«#2 


S. 107, 
Act X, 
1S82. 


S. 107, 

Act X, 
1SS2, 


£. 10 ( 1 , 
Aft X., 
1882. 


S. 107, 
Act X., 

J8W. 


/ 


The report, of a Subordinate M-.igistrnte, although it is cred ibleinforma- 
t,- tion ou wljich a Magistrate of the district would he 

R • Ira P i hm Ba- j nstifie d under section 280 of the Code of Criminal 
sapa et al. 8 Bom. *p r0C e ( i u ; e , in issuing a summons, is not evidence 
Rep. Grown Gases, on which he can properly arrive at a conclusion that 
462. the accused is likely to cause a breach of the peace. 

Sections 287 and 288 of the Code (Aet XXV of 1861) require that evidence 
in such a case shall be recorded, and if none is forthcoming security to keep 
the peace* should not be demanded. 

The Magistrate of a district, when exercising the powers of an Appel- 
+ late Court, is competent to make an order under 
impress v.jvamta- gection 489 of the criminal Procedure Cod® (Act X 

prasad, 4 I. L. R. All* c f ] 872) requiring the appellant to furnish security 
212. for keeping the peace. 

Where a Magistrate bound down 26 persons to keep the peace under 
xc aasim o, section 491 of the Criminal Procedure Code (Act X 

passim Biswas of 1872 ) after recording evidence as to 11 of them 
Others, petitioners in only, the order was set aside as to the persons not 
re, 10 G. L. R. 335. affected by the evidence. 

A summons setting out that the person to whom it is directed is oharg- 
fti nrnrt rhnnrirn e( l with an offence under lection 491 of the Criminal 
Milllinlr wo+i+inno*. in Procedure Code, (Act X of 1872) and requiring his 
’ ^ e personal attemlance in Court is not such a summons 
re, 10 0. L. R. 430. as is required by that section. A non-resident ze¬ 
mindar cannot he hound over to keep the peace because his local agents are 
committing acts likely to cause a breach of the peace. 

When the accused is acquitted of the offences enumerated in section 

Proceeding's i o+j, 489, it is not competent to the Court to call upon him 

mr 10 4 ? -trr • to give security. 

May, 1874. Weir, J 

407. 

The act of which information is given, and in respect of which security 

Proceedings of 29th * s rec l'” re ‘b must be an act which is shown to be in 
. . w • contemplation at the time of the information given, 

40*7 ^ weir » and not merely one, a repetition of which may be 

467* expected or apprehended from past misconduct of 

the kind without anything further. 

Separate proceedings should he taken against each person ordered to 

Proceedings of 17th fi " d Re f. urit 7> " nlc,,s is cl fF th!lt » »»<* »' 
s connection between the parties as indicates the 

necessity of a contrary course. 


Weir, 


March, 1863. 

411. 

Where a complaint of bi’each of the peace under section 491 of the 

Luchmee ' Bass v. Criminal Procedure Code (Act X of 1872) made in 
_ „ « nr April last, was transferred on account of a question 

Crowdy, 23 8. W. R. 0 £ jurisdiction from one Deputy Magistrate to an- 
Or. R. 19. other without final orders being passed, the High 

Court (in January 1875), not being able to find that any breach of the peace 
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had been committed bj any one, considered that it would not be proper to 
make an order on a complaint preferred so long ago, and directed the dis¬ 
missal of the complaint made in April last'. 


SUMMONS. 

Where a party summoned by the Municipality did not know the date 

... __1. * l. l__ _ • _i_Ji l_ * *ij i 


Woozeer Singh' 
Soobadar v. Chair¬ 
man of Howrah Mu¬ 
nicipality, 24 S. W. 
R. Cr. R. 55. 


upon which he was considered to have committed 
the offence with which he was charged until he was 
under trial. Held, that opportunity should have 
been given him to adduce any witnesses he might 
wish to call. 


A refusal to give a receipt for a summons is not an offence under 
Bhoobuneshwar section 173 of the Indian Penal Code. (Reg. v. 
Dutt in re 3 1. L. E. -^■ a ^7 a bin Fakir (5 Bom. H. C. JR. Cr. 31) fol- 

Oalc. 621; S. C. 2 C. lowed * 

L. R. 80. 

If a Magistrate considers a complaint false and groundless, he is not 
Ram chura & an- bound to issue a summons or warrant. The law 

_ vests him with a discretion it is incumbent on him 

™ * * W * to exercise. At the same time the Magistrate should 

P. Rep. All. 272. always take the examination of the complainant. 

Madras Act III of 1869 confers no authority upon Revenue officers to 
Proceedings of 15th summon a subordinate to attend for the purpose of 

_ i -omn sil u j carrying out a sale of laud for arrears of revenue. 

July 1870, 5th Mad. 3 

Rep. Rul. 28. 

The accused was convicted upon a charge that he, being summoned as 
Proceedings of 22nd a defendant in a case of trespass, left the Court 
Dec 1870 6 Mad without permission and thereby disobeyed the sum- 

uec. , o a . mons r pi ie Sab-Magistrate gave the accused a 

Rep. Rul. 10. verbal order to appear when required, but the Ma¬ 

gistrate did not adjourn the case to any particular day. Held, that the 
conviction was had. 

Madras Act III of 1869 does not authorise a tahsildar to issue a 
Proceedings of 21st summons to any person to appear before an, other 

» io«n n tut a person than himself. 

Aug. 1872, 7 Mad. 1 

Rep. Rul. 10. 

Where defendant was summoned to appear before a Magistrate on a 

__,._„ - certain date, but the summons did not specify the 

Proceedings Of 30th place of appearance . Held, that the .Magistrate 

* Mad* ought not^to have passed an ex parte order in defen- 
Rep. Rul. 43. dant’s absence, as there was no failure to appear be¬ 

cause no place was specified at which the petitioner was to appear. 

82 
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K 262 , 
Ait X., 


The mere showing 

Reg. v. Karsanlal Da- 
natram, 5 Bom. Rep. 
Crown Cases, 20. 


to a witness of a summons issued under section 186 
of tlie Criminal Procedure Code (Act XXV of 1861) 
is not sufficient service. Hither the original should 
he left with the witness, or should be exhibited to 
him, and a copy of it delivered or tendered. 


Refusing to sign a. summons by an accused person docs not constitute 
uonr rr iTairro v.i™ the offence of intentionally preventing the service 
_ , . ‘ ^ of a summons on himself, under section 173 of the 

Fakir (T Bom Rep. Illdiim PeIlaI Co de. 

Crown Cases, 34. 


A complainant’s deposition must show some grounds for proceeding, 
Huronath Roy pe before a Magistrate can legally issue a sumnfons. 

titioner, S. W. R. 

1864, Cr. R. 33. 


Tlie Deputy Magistrate was held to have been wrong in summoning the 
Rujeeb Mundle v. parties charged before examining the complainant. 
Luchmun Mundle & 
others, S. W. R. 1864, 

Cr. R. 37. 


Legal distinction between a summons and warrant. 
p»>f ( .’eedina‘s of 21st Absconding to avoid a warrant not punishable 

Apm, 1866. Weir, 33. 


under section 172. 


The aet of throwing down a summons which has actually boon served 

Ammmrfl Nad-in ap 011 tl,e accused, does not amount to a prevention of 
° a waaan ac service within the meaniug of the section, 
cused. Weir, 37. 

The refusal to receive a summons tendered does not amount to a preven¬ 
tion of service within the meaning of the section 
Punamalai Nadan (173, Indian Penal Code), service by tender being good 
& Others. Weir, 38. service in virtue of section Idiot' tlie Code of Cri¬ 
minal Procedure. 


Disobedience to 

Proceedings of 4th 
Hay, 1865. Weir, 
38. 


a summons issued by a Village Magistrate is not 
punishable under the section (174, Indian Penal (’ode) 
if the Village Magistrate had no jurisdiction over 
the offence of which the prisoners were accused. 


Proceedings of 14th 
August, 1872. Weir, 
43. 


To make a summons returnable on a Sunday is 
not illegal. 


To support a conviction under this section (174, Indian Penal Code) of 
Pyr . /.n/Hn<ra disobedience to a summons issued under Madras 

oT 1879 'w • Act 111 ° f 1869 > H is sufficient that the person 
u-cr., Lolv. weir, slumnone d is one whose evidence is deemed to be 

necessary for the investigation of a matter in which 
any of the authorities indicated “ are authorized to hold an enquiry.” 
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Madras Act III of 1869 does not authorize the issue of a summons to 
Proceedings of 13th a ^ uu< ^ for the* purpose of a purely departmental 

April, 1880. Weir, 

680. 

Madras Act III of 1869 does not authorize the issue of a summons to 
Proceeding's of 23rd ft Hend before a Revenue officer for merely adminis- 
O t l«an W ■ trative purposes, such as (1) receiving instructions 
weir * regarding census operations, (2) the preparation of 
irrigation Registers. 

A summons should be clear and specific in its terms as to fTie title of 

tp « aaa it uam the Court, the place at which, the day, and the time 
impress v. tiara Qf tUe dfty wlleu? the attendance of the person 

i; ran as Others, b 1. summonC( i required, and it should go on to say 
L. R. All. 7. that such person is not to leave the Court without 

leave, and, if the case in which he has been summoned is adjourned, with¬ 
out ascertaining the date to which it is adjourned. Where a summons did 
not mention the place at which, or the time of the day when, the attendance 
of the person summoned, was required, held that such person could not 
lawfully he punished under section 174 of the Penal Code for non-attendance 
in obedience to such summons. 


TITLE. 

It is at all times desirable that questions of title should not he tried 
in Criminal Courts, and more especially where such 
Reg. V. Kishen Per- questions depend on the construction of obscure 
shad, 2 N. W. P. Rep. documents, or fall to be decided in reference to 
All. 202. transactions of which, at the best, lnit an imperfect 

record is preserved. 

A prosecutor, in order to establish that a title lias been assorted with 
a fraudulent, or dishonest intent, must show that the accused had no reason¬ 
able ground for asserting the title, and that accused asserted tlie title 
dishonestly or fraudulently in the sense in which those terms are used in 
the Indian Penal Code. 


TRIAL. 


Under section 372 of the Code of Criminal Procedure (Act XXV of 

Reg. V. AKAMinnllftti ' f 1 “« ui,od “ b " uld !’° ™ 1 , I V< 1 n P»” *« «1>™ 

" * W P f o it bis defence and to produce Ins evidence when the 
13 5. W. K. Or. K. ID. case f or £] 10 prosecution has been brought, to a close. 
Where, therefore, one witness for the prosecution was re-called after the 
prisoner had made his defence, and the prisoner had no opportunity of 
calling evidence with reference to the evidence of that witness, the High 
Court quashed the conviction and ordered a new trial. 


P. S.3*il 
230. Ac 

x., nw 
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Act X., 
18 ? 2 . 


f>. 2«, 
Act X»i 
1332. 


3 3. i->“. 
251, Act 
X., 


Every trial must be complete # in itself. In deciding on tlie gnilt of a 
Reff v Kishen Dval P risoner J the*proceedings in other trials ought not to 

Aheer * other,, 6 8. 1,6 relled on ' 

W. R. Or. R. 7. 


Magistrate, while travelling in his district, tried a case partly at a 
v. Hargobind pl ace called Oluliati, where he took the statements 
of the accused persons to certain charges. This 
took place on the 24th June 1871. He then fixed 
Sunday next at noon for the further trial of the 
case, to be held in another village called Nundail. 
On the Sunday the witnesses for the defence came to the place namecl, but at 
° ~ m. instead of noon. The Magistrate, after waiting an hour beyond the 


A 
Reg. 
Datta 
others, 
App. 12. 


3 


Sirkar 
8 B. Ii. 


ft 

R. 


time fixed, moved on to the next village in his district. The Magistrate 
then sentenced the defaulting witnesses for their absence at the appointed 
hour under section 174 of the Penal Code to one month’s simple imprison¬ 
ment. The Sessions Judge sent up the proceedings to the High Court under 
section 434 of the Criminal Procedure Code (Act XXY of 1861) on the 
ground that three errors of law had been committed by the Magistrate :— 

1st. In fixing Sunday as the day for hearing; 2nd, in assuming the 
delay, only three hours, to be intentional, and 3rd, in retaining the case on 
his own file, because section 171 of the Criminal Procedure Code renders it 
obligatory for a Magistrate to transfer a case under section 174 of the Penal 
Code to smother odicer for trial. The judgment of the Court was delivered by 
Jackson, J :—“ We are far from satisfied with the proceedings of the Magis¬ 
trate in this case. II e admits that he ought not to have tried the charge 
but to have transferred it to another Court. His sentences are unnecessarily 
severe. He was very wrong to fix Sunday for the trial of the case. It is a 
recognized holiday, and the witnesses might, on that account, have refused 
to attend. That, however, was not their defence. The fact that none at¬ 
tended at the appointed time gives the appearance of intentional absence. 
But, on the other hand, they may not have known that the Magistrate 
would move away, and their delay of two or three hours may have been ac¬ 
cidental. This system of trying cases by Magistrates, while moving about 
from day to day, must be very harassing to all parties. It is not necessary 
to pass further orders in the case as the, sentences have expired.” 

Where an accused person denies the truth of the complaint made 
Ahlad Mon ar TWsmo against him, the Magistrate ought, under section 
R W R r - ® ’ 26(} ’ Code of Criminal Procedure (Act XXV of 1861) 
o o. w. K. Ur. R. 75. to hear the complainant and his witnesses in sup¬ 
port of the complainant, and also the accused and his witnesses. 

A Deputy Magistrate has no authority to acquit a prisoner of an offence 
Goonath Mundle v 1 ? nder Chapter XIV of the Code of Criminal Proce- 


Troylucko Ghucker- 
butty ft others, 9 S. 
W. R. Or. R. 15. 


dure (Act XXV of 1861) for which he had not re¬ 
gularly put him upon his trial. He must proceed 
agreeably to section 250 of that Code. 
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#aap. 

/ ■ X., 
A-t X., 
1 K 82 . 


In a case under Chapter XV of £he Code of Criminal Procedure (Act 

Bagdee Maniee t. P: V of 1861 > tt " e *K: 0 *t d tllat 1 P a ? iea wiU . bri ”* 
iur v.- *r J . ‘ their own witnesses with them. If they require the 

JxLOiilliaro Narain & attendance of any witness, they should apply to the 

Others, 10 S. W. R. Magistrate to cause his attendance ; and where they 

Cr. R. 16; S. 0. 1 B. do riot apply it is sufficient if the Magistrate record 

L. R. 7. in his judgment the substance of the defendant’s 

answer. 

The words “ accused person ” in section 436, do not apply to a party 
who has been convicted by the Magistrate under section 411 (Penal Code) 
and from whose sentence there is no appeal. 

Where a case which has been partly heard by one officer is transferred 
o.vj _ to another officer for trial, the latter should hear all 
v „ , the evidence in the case before deciding it. The 

l/T« p High Court, however, declined to interfere in a case 

14 S. W. R. Cr. R. 3. 0 f this sort, as the prisoners did not appeal or raise 

any objection to the trial on this ground. 


In a case tried under the summary procedure authorized by section 222 
A.' t x’ Ba.tr v AKhoom °*' the Code of Criminal Procedure (Act X of 1872) 

_ ?,■ * . _ it must clearly appear on the face of the conviction 

Pamda is others, 40 that the case was dealt with as one of those which 
S. W. R. Cr. R. 17. come under the purview of that section. If the case 
be one of theft, it should appear what the value of the property alleged to 
have been stolen, really was.- 


It is the duty of the Government pleader or other officer who conducts 
the prosecution before the Court of Session to point 
Reg. v. Gunsha 0 ut to the Court any glaring discrepancy between 

Munda & Others, 20 the evidence being given by a witness before the 

S. W. R. Cr. R. 38. Court of Session and that previously recorded by the 
• committing officer. 

Act XVIII of 1862, section 17 does not apply to a trial before a Sessions 
Judge, but only to trials on the original side of the 
Reg. V. Parbut High Court. The want of any charge of an attempt 

Sheikh, 20 S. W. R. to commit rape is a defect which is cured by section 

Cr. 61. 283 of the Code of Criminal Procedure (Act X of 

1872). 


In a case of several prisoners who were tried by a Sessions Court con- 
» sisting of a Judge and assessors, the latter con- 

Reg. V. Gopi Nosnyo v j c ^ e( j them, which finding was recorded by the 
St others, 21 3. W. R- Judge. The Judge, however, postponed giving 
Or. R. 47. judgment, and left the district without recording 

his finding or his judgment, and the Judge’s successor, after considering 
the evidence which had been taken before his predecessor, convicted and 
passed sentence on the prisoners : Held, that the conviction was not valid, 
and the trial had not been completed. The High Court accordingly set 
aside the conviction, and ordered the retrial of the prisoners upon the charges 
upon which they were committed for trial. 
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In summary cases under Cliaptey XVIII of the Code of Criminal Pro- 
Reg v Johrie iing ce dure (Act X of 1872) the formalities provided by 

22 S. W. R. Cr. R. 28. 


that Chapter should be most strictly observed. 


The powers conferred upon Magistrates under the XVITTth Chapter of chap. 


Chunder Shekhur 
Thakoor t v. Nitaloo 
& another, 22 S. W. 
R. Cr. R. 29. 


the Code of Criminal Procedure (Act X of 1872) *^ 5 ^ 
were not intended to give them the power of altering Acts., 
a charge brought against an accused person, so as to 
bring liis case within the provisions of that chapter ; 
but when a charge of a serious offence, one which 
the Magistrate is not competent to enquire into summarily, is preferred, it is 
the plain duty of the Magistrate to apply the procedure prescribed for such 
cases, and either to convict or acquit or commit for trial the person impli¬ 
cated. Procedure under Chapter XVIIT is to be followed when a charge is f - 
plainly and directly one of those specified in section 222 . 

A prisoner whose trial is supplemental to that of others is entitled to as 
Reff V Mohun Ban- au( l complete an investigation of all the facts of 
f 8 90 o w r n the occurrences upon which the charge depends as if 

_ ’ ' w * ^ ^ 110 previous trial of other persons for participation in 

"" these occurrences had ever taken place. 

In a case in which the accused was charged with theft of a box con- s. sco. 
Reg v Ruzleh Ali tailing Fis. 50 in cash and of the box worth 8 annas 

09 Q w i» n t? fit’ 6 pie, the Magistrate considered the box to be of no ' 4 

“ . K. or. . 00 . V rj\ ue . lu q struck out the 8 annas (> pie, and there¬ 

upon tried the ease summarily under section 222 of the Code of Criminal 
Procedure (Act X of 1872). Held, that the Magistrate was not at liberty, 
upon his own authority and without taking evidence, to throw the box en¬ 
tirely out of consideration, as upon that depended liis jurisdiction to dis¬ 
pose of the case summarily ; such evidence should have been taken precisely 
in the same way as evideuce upon the merits of the case, and as it was not 
taken the Court held that the Magistrate had no jurisdiction in this case. 

The accused in this case were convicted by the Magistiate summarily of 
Reg V Ranee Ma- 0 ^ tinces under sections 852 and 841, Penal Code, al- 
J, though it was contended on their behalf that, if 

« « W p r p T’ Cl.oy ought to W been convicted under sec- 

23 S. W. R. Cr. R. 3. tion 858, in respect of which a summary trial could 
not he held. The Sessions Judge, on the Magistrate’s own judgment, re¬ 
commended that the convictions should he set aside on the grounds ( 1 ) that 
the fa ids showed that the accused should have been convicted under section 
858 or undt*r section 842 and ( 2 ) that the Magistrate had no power to con¬ 
vict of tin lesser offence, and so give himself jurisdiction to try the case 
summarily. Held, in concurrence with the Sessions Judge, that the ac¬ 
cused ought to have been tried under section 858: the Magistrate’s sum¬ 
mary proceedings were accordingly set aside, and si fresh trial directed. 

It is not in the power of the Magistrate when a person is charged 
Vmovoi Qiiaivi. tt before him with a. grave offence to reduce the accusa- 
«„mowvi, tlon °* hls own 111 ere will to such dimensions as will 
Monammaai aneikh, mak? it triable summarily : the trial must he ac- 
44 S. W. R. Cr. K. 48. cording to the nature of the charge. 
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P 


t. x.. 

Mi. 


>. 488, 
iot X. 
1883. 


The provisions of Act X of 1872, section 328 only apply when a Mugis- 

Reg. V. Khan Ma- trttto » i d ‘ ter Leiirill .v P^t of the evidence in a case, 

._ n n a ceases to exercise jurisdiction, and is succeeded by 

» w 4 A rS 24 another, who has' and exercise, jurisdiction in suet 
S. W. R. Or. R. 53. ease. So section 329 only applies to “ inquiries ” 
under Chapter XV and only when the Magistrate is “ unable ” to complete 
the inquiry himself. But when a case under trial is removed under section 
47, the whole proceeding must commence de novo in the manner provided for 
by section 45. 

Cases under Act X of 1872, section 530 are not in the nature of stun- 

Hurikishore Malo T liy i rials ’ bui m l ,dre the usual procedure laid 
"T. _ | . _. down tor summons cases, and that the evidence be 

v. Sharoti Jelyanx, recorded in full as required by section 335. 

S. W. R. Or. R. 61. 1 J 

Where the procedure is of a summary nature, the trial is summary, 
Reg v Doma Ram n °t withstanding the length and carefulness of the 

24 S. W. R. Or. R. 66! 


record and decision. 


Whether a case is triable summarily or not, must be determined by the 



complaint, not by an estimate formed by the Magis¬ 
trate (e. </., of the worth of the property which the 
accused is charged with having stolen) after evidence 
has been recorded : and such estimate cannot re¬ 
trospectively warrant a mode of trial which was ori- 


Ramchunder Chat- 
terjee v. Kanye Laha 
& another, 25 S. W. 

Or. R. 19. 

inally illegal. 

Acts or omissions punishable under Act V of 1801, section 29 come 


Reg. v. Golam Ara- 
bee, 25 S. W. R. Or. 
R 20. 


S. 363, 
W X., 
18H3. 


within the category of “ offences punishable under 
any law other than the Indian Code” (Code of Cri¬ 
minal Procedure, section 8 ) and those offences like¬ 
wise fall within the terms of section 148 of the same 
Code. 

A summary trial under section 227, Criminal Procedure Code (Act X of 
Issur Ohunder Mun- 1872) being intended to apply only to short and si In¬ 
dia Xr nthercs in re P le C!lses ’ wll(>1 ’ e ”valence is needed. Held, 

90 S W R n n that* the proceedings of a Magistrate thereunder, 
AO a. W. n. t»r. J£. covering more than 130 pages and occupying 7 days, 
6 ®* were an abuse of the law. Held, also, that a bond 

fide claim of title deprives a Magistrate of jurisdiction to deal with a crimi¬ 
nal charge in a summary w'ay. 

No Magistrate is entitled to split up an offence into its component parts 

Empress v. Abdool ‘; ,r tUo ,l’ ul 'P; Me ut “"“"■“T j ,,lisdic - 

_ • a t t tt n i tion. It a charge ot an oilen.ee not triable sumiua- 

Kanm, 4 1. L. R Calc- i s laid and sworn to, the Magistrate must pro- 

ceed with the case accordingly, unless lie is at the 

outset in a position to show from the deposition of the complainant that 

the circumstances of aggravation are really mere exaggeration and not to 

be believed. 
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Therefore, a Magistrate, where he has before him a person charged 
with having been armed with a deadly weapon while a member of an un¬ 
lawful assembly, is not at liberty to disregard that part of the charge which 
charges the prisoner with having been armed with a deadly weapon, and so 
to give himself jurisdiction to try the case summarily, and thereby inflicting 
a sentence of imprisonment not exceeding three months to deprive the pri¬ 
soner of his right of appeal. (Empress v. Golam Mahomed.) 

Members of two opposing parties in a riot were, under two distinct com- 
Hossein Buksh & mittals, sent up for trial before the Sessions Judge 
others v The Em- an< ^ a 3 UI 7* After the close of the case for the pro- 
. _ r >1 i secution in one of these cases, the Sessions Judge, 
press, 6 I. L. K. cam. .^h. the consent of the pleaders representing the 
96; S. 0. 6 0. L- R. accused, postponed the taking of the evidence for 
621. the defence, and proceeded to examine the witnesses 

for the prosecution in the counter-case before the same jury. The Court 
then took the evidence of the witnesses for the defence in the first, and in 
the counter-case in the order named, and after hearing the address of the 
various pleaders for the defence and the reply of the Government Pleader, 
proceeded to sum up the facts in both cases to the jury, who returned a 
verdict in respect of all the accused. Held, that the procedure resorted to 
by the Judge was a practical violation of the salutary rule which necessita¬ 
ted the keeping of trials in such cases distinctly separate, and that its adop¬ 
tion ha ving materially prejudiced the interests of the accused, the convic¬ 
tions should be set aside. Reg. v. Sheik Bazu (1 B. L. R. Sup. Yol. 750 ; 
S. C. 8 S. W. R. Cr. R. 47) distinguished. 

Held, further, that the defect in the procedure could not be cured by 
the consent of the pleaders for the defence to the arrangement suggested by 
the Court. 


Where persons are charged with rioting and also with causing hurt, 
Ameruddin V. Farid although they may be tried as for one offence under 

Sirkar & another, 8 
1. L. R. Calc. 481- 


section 454 of the Criminal Procedure Code it is not 
illegal to try them for both offences separately. 


A u 


The prisoner was committed for trial on fifty-five charges under sections v 
_ Q-nntiath 167, 466 and 471 of the Penal Code. At the trial x/ 
P T i i i before the District Judge sitting with assessors, the 

i».ur, 8 I. It. xl- OalC. c <mr t informed the prisoner that the trial would be 
450. confined to the three charges last mentioned. The 

prisoner was convicted on these, but the Court allowed evidence to be ad¬ 
duced by the prosecution on all the remaining charges, and in respect of . 
these the prisoner was acquitted. On appeal to the High Court,—Held, 
that the District Judge should have exercised the powers conferred on him 
by sections 445 and 446 of the Code of Criminal Procedure (Act X of 1872), 
and then have proceeded to hold separate trials ; that he should not have 
tried together the charges under sections 167 and 466 of the Penal Code, * 
as the offences were not of the same kind within the meaning of section 453 v 

of the Code of Criminal Procedure ; but the convictions on these charges 
were upheld, as it did not appear that the prisoner had been prejudiced by 
the mode of trial adopted. 



{ 
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A prisoner cannot be tried at the same trial for receiving or re- 
Empress v Uttom ta * n i n g (section 4T1, Penal Code), and habitually re- 

Koondoo & another, or dealin «” ( se ? tio " 41s > prepay. 

« t t r* 1 cod The proper course is to try the accused first for the 

o 1. ij -K. oaxc. oo4. offences under section 411, and if he is convicted, to 

try him under section 413, putting in evidence the previous convictions un¬ 
der section 411, and proving the finding of the rest of the property in re¬ 
spect of which no separate charge under section 411 could be made or tried 
by reason of the provisions of section 453 of the Criminal Procedure Code 
(Act X of 1872). 

Where, on the facts found by a Magistrate, an offence is established 
Ghunder Seekor cannot try summarily, he is not competent 

to convict for an offence made up of only some of 
those facts in order to give himself jurisdiction. 
Such proceedings are void under section 34, Clause 
4 of the Code of Criminal Procedure (Act X of 


Sookul & others in re 
& Dhurmnath Te- 
waree, 1 C. L. R. 434. 


S. 234, 
icel, 
1662. 


ft. 530, 
Act X., 
1B»2. 


1872) because he was not empowered by law to try the offender summarily. 

A Sessions Judge, holding a second trial, should not comment on the 
Jamsheer Sirdar & cond " ct of a previous trial. . 

others, 10. L. R. 62. 

It is the nature of a complaint which should determine whether a case 

__ w .„ _ should be tried summarily under section 222 of the 

^ _ Code of Criminal Procedure (Act X of 1872'. Wln*re 
Sheikh & Others, 2 U. the acts complained of amount to an offence which 
L. R. 374. a Magistrate cannot try summarily, he is not com¬ 

petent to hold a summary trial. In the matter of Dwarkanath Mojoomdar, 
21 S. W. R. 89 and Clmuder Seekor Tlmkoor (22 S. W. R. 29) followed. 

When a Magistrate has referred a case for police investigation and the 
police arrest certain persons and send in evidence against them, he is bound 
to consider that evidence before he discharges them. 

Where a case was referred to a Deputy Magistrate for inquiry only, that 
inquiry cannot he regarded as a trial. Where a De- 
Kewul Singh & Su- puty Magistrate is competent to try a case, it is 
labut Khan, prison- doubtful whether it is in accordance with the spirit 
©rs, 1 N. W. P. Rep. of section 272 of the Procedure Code (Act XXY of 
* All. 306. 1801) for the Magistrate to refer it to him for inquiry 

only. 

Criminal proceedings taken by a Magistrate are not necessarily illegal 
Sinclair E D in ^y reason of having been taken on a Sunday. 

re, 6 N. W. P. Rep. 

All. 177. 

Trial of 14 persons together charged with distinct offences /committing 

Pulisanki Reddi & E,“ bli , c nuisance) under sections 290 291 of the Indian 
.. . Penal Code: Held, an irregularity calculated to 

Otners v. ine <£ueen, p re j u< ii ce the accused. Convictions quashed. 

51. L. R. Mad. 20. r J ^ 

83 1* KtwMl temijli k ftulitbut Kbau i'iUeuM' : flftb lin.- lor " fketivn 272 " itu>l 1 -7J. 1 ' 


fc. It'*, 
A*.t X., 


?. 19 
i’VU. o'2‘. 
Act X. 
1652. 
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6 . 200 . 
A ut X.. 
1082. 


S. 233, 
Aot X„ 
1882. 


S.423, 
Act X., 
1883. 


S. was tried by a Sessions Court <in December 1882 on charges, some of 

Srinivuachari v. ^i 01 * 7®* , t ™ ble b ? ^ ere . £, 7 - 

_ _ CT t d Before the trial was concluded, the Code of Criminal 

”“®® "* "" Procedure 1882 came into force. By section 269 of 

Mad. 336. that Act, all such charges are to be tried by jury. 

By section 558 of the same Act, the provisions of that Act are to be applied, 
as far as may be, to all cases pending in any Criminal Court on the 1st Ja¬ 
nuary 1888. Held, that, by virtue of section 6 of the General Clauses Act, 
1868 the trial must be conducted under the rules of procedure in force at 
the commencement of the trial. 

Where a head constable of police of many years service was charged 
S hramanva Awar w *th criminal intimidation with a view^to prevent a 
•pl n ft tt person from giving evidence against serious offenders, 
V. The Queen, 6 I. L. anf | the District Magistrate tried the case summarily 
R. Mad. 396. under the special power given by section 222 (10) of 

the Code of Criminal Procedure, 1872 : Held, that the case ought not to 
have been tried summarily. 

The accused were tried on 27 charges, comprising the offences of theft, 

„ tt __x abetment of theft, and receiving stolen property, in 

Reg. v. Hanmanta & 1872 . 73 ; similar offences in 1878-74; similar often- 
Others, 1 1. L. R. Bom. ces in 1874-75 ; the giving and receiving of grati- 
610. fications to, and by public servants in 1874-75 ; and 

finally, the fabrication and abetment of fabrication of false evidence in 
1876. One of the accused was convicted on two heads of the charge, and 
the rest acquitted. The convict appealed against his conviction and sen¬ 
tence ; and the Government appealed against his acquittal on the other 
heads as well as against the acquittal of the rest. Held, that the trial was 
irregular under section 452 of the Code of Criminal Procedure (Act X of 
1872), and so would be the hearing of the appeal. The High Court, how¬ 
ever, heard the appeal in respect of bffences in 1874-75 only, it appearing 
that this course did not prejudice the accused persons who had been fully 
and fairly tried for those offences. 

Where a Sessions Court on appeal, acting under section 284, annulled 
PrTv/'oorlin .vj r»f 7 th a conviction and directed a commitment for trial to 
F h 1878 * W ' the ^ om t °t Session, it was held that no preliminary 
310 * 18Weir ’ investigation before commitment was required. 

The ruling in High Court Proceeding, 5th November 1873, followed and 

Proceedings of 19th ex P lained - 
August, 1880. Weir, 

314. 

In a trial before a Session Judge with assessors when the prisoner 

Proceedings of 9th p « ads £ uilt J’ and the Public Prosecutor does not 
. iflftQ a n/Tnrt otter evi <*enee in support of the charge, the Judge 
maren, loou. 4 Jnaa. ought to instruct the assessors that they are bound 
Rep. Rul. 39. to find the prisoner not guilty. 
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Until the finding is recorded the trial is incomplete. If before the 
Proceedings of 7th recorded, the presiding officer of a Court is 

Awii men 8 a tJtaA removed, the suct^ssor cannot pass judgment upon 
« L i a* 4 consideration of the evidence recorded by the prede- 

Rep. Rul 43. cessor. 


A Judge should not refuse to try a prisoner brought up in chains to 
p rn ..* i a;„ ora oA+'h stand his trial, but the Judge may direct the removal 
Ai iftfiQ . u j °f the fetters unless satisfied by a representation 
1 , 4 ma d. f r om the proper officer that they are necessary. 

Rep. Rul. 69. 


which invalidates the conviction. 


In a trial conducted with the aid of assessors the Judge’s omission to 
Reg "v Mfc Kar- s ^ e the ground of his decision is not an illegality 

san et al., 6 Bom Rep. 

Crown Cases, 55. 


Where, at the close of the trial, one of the assessors was discovered 

Proceedings of 22nd to bc ,. so deaf and blind as tobe in . ca P ab]e of under- 
T „i„ iocn m • standing the proceedings, the trial was held to be 
July, toby, weir, null and vo id. 

vUU« 

A confessional statement made at the close of a trial is not a plea of 
guilty upon which the Judge can record a finding 
Proceedings of 12th without taking the verdict of the jury. After a 
Nov., 18o6. Weir, prisoner has once claimed to be tried, all the evidence 
301. including the prisoner’s admission must be laid be¬ 

fore them. 


It is open to the Judge to go into the evidence and leave the case to 

Proceed in of 20th tlie j m T despite a plea of guilty, but if he determines 
rroceeaings oi <5Uin couvict 011 the plea, there is no question for the 

Dec., 1866. Weir, A ’ 1 

302. 


jury. 


Examination of accused person before committing Magistrate, when to 

_ ,. rot j. be read and marked at Sessions trial. 

Proceedings of 31st 

March, 1869. Weir, 

303. 


Where several accused were tried in one trial, the offence of each being 
« m separate and there being no common offence in which 

Devi Settl Kondiah a] f - oined? it wns i, e ld that the joint trial was irre- 

& others, accused. g U }.,' r> t> u t that as the accused had not been pre- 
Weir, 385. judiced, the conviction would not be interfered with. 


Where two prisoners were charged with distinct offences in the same 
d m, * 1 . 1 . indictment, the calling of evidence on behalf of one 
Reg. v. oliaiK Aopas d no t give the Crown a right of reply upon the 

A another. 2 Hyde's ^ 

Rep. 247. 
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i> S. +21, 
+2S. MO. 
Act X. 
3882 


s.iai. 

Act X., 
1883. 


Semble :—If two prisoners are indicted jointly for the same offence, 
o_ and one call 'witnesses, the Counsel for the prosecu- 
♦v' o' Sr tionis entitled to a general reply. But if the offences 

cithers, 2 moody & are se p ara t e , and they might have been separately 
Robinson s Rep. 155. indicted, he must in his reply confine himself to the 
case of the party who has called witnesses. 

In the trial of warrant-cases the accused may, after the charge is drawn 

Talluri* Venkavva U P an< ^ ^he w ^ nesses f° r the defence have been ex- 

„ att amined, recall and cross-examine the witnesses for 

v. The Queen, 41. L. 

R. Mad. 130. 


recall and 
the prosecution. 


■ - - -Ob 

VAKALATNA'MA. 

Prisoners and others are to have the fullest opportunity for giving Va- 
Shek Dada Bhai va- to whomsoever they please, 

lad Shek Muham¬ 
mad, 1 Bom. Rep. 16. 


VAKEELS. 


The practice of admitting private Vakils to defend parties in Criminal 
Courts is not illegal. It is discretionary with the 
Magistrate to hear such agents or not. 


Proceedings 
Nov. 1874, 
Rep. Rul. 37. 


of 11th 
7 Mad. 


An Appellate Court proceeding under section 278 or 280 (Act X of 

Proceedings Of 13th 1872 ) 1,as ( »o power to refuse to hear an authorized 
, 1 w . agent, bection 180 applies to enquiries and trials 

^ C ‘ e ’ when the accused is present, and the discretion given 

by it is not repealed in sect*on 278. 

An omission to hear an authorized agent is a material error of proce¬ 
dure within the meaning of section 297, Criminal Procedure Code. 


WARRANT OF ARREST. 

Warrant issued under section 08, Act XXV of 1861 which is a warrant 


Reg. v. Poonjp, (Gran¬ 
der Banerjee, 4 B. L. 
R. Ap. 1; S. 0.13 S. 
W. R. Or. R.’l. 

before the Magistrate. 


of arrest as described under section 76 (Form U.), is 
only for the purpose of bringing an accused person 
before the Magistrate. It is not a warrant for com¬ 
mitment, and does not authorize the detention of a 
person longer than is necessary for his production 
To detain him further there must be a fresh war¬ 


rant under section 222, charging the prisoner with some offence, on evidence 
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Nath Roy, 5 B. L. R. 
274; S. 0. 13 S.W. 
R. Or. R. 27. 


taken on oath or affirmation, and in the presence of the accused. Section 
188 only empowers a Magistrate to isstdfe a warrant for the apprehension of 
a witness, when he has reason to believe that the witness will not attend to 
give evidence without being compelled to do so, and it does not empower a 
Magistrate to commit a witness. 

(In the matter of Moliescliunder Banerjee. Reg. v. Kali Sirkar). 

Section G8 of the Criminal Procedure Code (Act XXV of 1861) applies 
Re ff y gurendra 011 V cases 111 which the private individual injured 

®' * or aggrieved does not come forward to make a formal 

complaint. That section is intended for the pur¬ 
pose of enabling a Magistrate to take care that 
justice may be vindicated notwithstanding that the 
persons individually aggrieved are unwilling or unable to prosecute; and 
even in such cases the jurisdiction to arrest requires, for its foundation,, 
knowledge of the fact of an offence having been committed, and that know¬ 
ledge must be either personal or derived from testimony legally given. The 
report of the police, or any statement which falls short of an actual formal 
complaint, or of a statement made on oath, is not sufficient in law to give a 
Magistrate jurisdiction to issue his warrant. 

Under section 77 of the Criminal Procedure Codp, a Magistrate ought 
not to issue a warrant to an unofficial person, except wln-n he is without 
the assistance of competent police officers, and unless the urgency is immi¬ 
nent. 

The force of a warrant of arrest is at an end when the prisoner, is 
brought before the Magistrate, and the prisoner cannot lawfully be com¬ 
mitted to prison or remanded without sufficient grounds ; and in the ab¬ 
sence of evidence, there can be no grounds. 

In this case, although the Magistrate had acted illegally before evidence 
was recorded, and had shown a want of discretion in some of the stages, 
the High Court refused to quash the Magistrate’s order directing the pri¬ 
soners to be put on their defence, on the ground that the order had been 
made by a competent officer after hearing evidence which was judicially re¬ 
ceived and recorded. 

It is essential to the legality of a search-warrant, under section 111- of 
Rod- v TTnc- the ^°de °f Criminal Procedure (Act XXV of 1861) 

■ at r«v, ^ ji, q that production of some specified and particular 
se in A ll Cnowanry, o tiling is desired; that the Magistrate shall alone 
S. W. R. Or. R. 74. determine that such production is necessary ; and 
that a specified house or place only is to he searched. The warrant must, 
under section 115 of that Code, be directed to some other person only when 
a police officer is not forthcoming. When the accused has been arrested, 
the evidence of a witness for the prosecution ought, under section 194 of 
the Code of Criminal Procedure, to be taken in the presence of the accused. 

A. the lessee of a toll was in arrears to Government in respect of the 
Banka Bihari Ghoie ren f • The Magistrate issued a summons to him, 
in rfl 9 R T B An whereby it was recited that a plaint laid been pre- 
n 17 * n s ii b ferred against him (A.) for the offence of not paying 
WP n R Oft *** the 8Um l°r arrears of rent, and A. was 

W. R. Or. R. 26. summoned to appear before the Magistrate to answer 


P. 191, 
Act X., 
ISM. 


s. S. 9t 
sr, a 
X., 188 
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the charge. A. did not appear on the day appointed, but had an applica¬ 
tion presented for postponement, of the demand for arrears of rent, on the 
grounds therein stated. On the* following day, the Magistrate passed the 
following order: “ Whereas the debtor, defendant has not appeared in 
person, the summons has been disobeyed; therefore it is ordered that a 
warrant be issued for the arrest of the defendant.” Proceedings were after¬ 
wards taken upon the warrant. Held, that all the proceedings taken by 
the Magistrate were irregular and must be set aside. 


A warrant which did not specify a punishable offence, and which had 
Srimuti Bidhumukhi been issued upon a statement not sufficient to make 
Debi & others, 6 B. out an ? offence ’ ^slied. 

L. a. Ap. 129; S. 0. * 

15 S. W. R. Or. R. 4. 


A Magistrate or Municipal Commissioner has no power under Act III 
Chatteriee ot ‘ 18(54 > B<?n f? al Council, to issue a warrant for the 
ft' i fi « *L- arrest of a person who may have failed to appear on 

petitioner, 16 S. W. a gmmn ons td answer a charge under section 27 of 
R. Or. R. 1. that enactment for using premises as a straw or 

wood depot without a license. 

Per Lock, J.:—The provisions of Chapter XV of the Code of Criminal 
Procedure (Act XXV of 1861) are not applicable to offences under Act III 
of 186 k B. C. 


Act X, 
1SS2. 


Section 68 of the Code of Criminal Procedure (Act XXV of 1861) 
Sideshurv Chow- rP vcs a Magistrate jurisdiction on proper evidence 
,, . „ ,, to issue a warrant for the arrest of persons in a 

dhram & otters, pe- pending ,, Me . 
titioners, 16 S. W. R. 

Or. R. 50. 

The Governor-General in issuing a warrant of commitment under Re- 
Reg V Amir Khan & gelation IIJ of 1818, does not in any way act judi- 
,o T* t doc cially or as a Court of J ustice, nor is he to he con- 
’ ' ‘ sidered as having adjudicated that the person, 

placed under personal restraint, had been guilty of some specific offence. 
The proceeding is not in the nature of a conviction of the person placed 
under restraint, therefore the person so placed under restraint cannot, in any 
future proceeding taken against him, plead that he has been already tried, 
convicted atid punished. 

Where the officer in charge of a police station required the officer in 
v Narain & charge of another police station to cause a search to- 
.. 7 w w p be made in a house within the limits of his station, 

anotner, f . . . an( j suc p officer, on being required, deputed two 

Rep. All. 209. officers subordinate to him to make the search with¬ 

out delivering to them the order in writing required by sectiou 379 of Act 
X- of 1872, it was held that the persons resisting the search attempted could 
not he lawfully convicted under sections 353 and 143 of the Indian Penal 
Code. 


S. J6', 

Act, A., 

Reg. 



WITHDRAWAL OF CASE. 


655 


It is n*t essential to the validity of a warrant issued under section 157 6 - i*<*. 

Reg. v. Locha Kala, °* A ^, X °fi 87 , 2 . ’ th f * he Magistrate, issuing it , A mfr 
ITT d o An should he, at the tune he issues it, within the local 

. • it. 0 . o4U. limits of his jurisdiction. He may issue such a 
warrant from a place in foreign territory. 


mi. 


An officer, subordinate to an officer in charge of a police station, who 6 a 157 

_ TTVanto+v.QTr was deputed by the latter to make an inquisy under 
Refr.v. Vyankatrav Code of Criminal Procedure, (Act 

» ' J XXV of 1861) attempted without a search-warrant 

Rep. Grown Oases, 50. to enter a house in search of property alleged to 
have bden stolen, and was obstructed and resisted : Held, (applying section 
99 of the Indian Penal Code) that, even though the police officer was not 
strictly justified in searching the house without a warrant, the person 
obstructing and resisting could not set up the illegality of the officer’s pro¬ 
ceedings as a justification of his obstruction as it was not shown that that 
officer was acting otherwise than in good faith and without malice. 


WARRANT CASE. 


It is not irregular in a warrant case for a Deputy Magistrate to take the 
Vooew QinwJi evidence of the complainant and certain witnesses 
p ® * on behalf of the prosecution in the absence of the 
21 S. W. R. Cr. R. 61. accused. All that the accused has a right to expect 
after the charge has been framed is, that the complainant and witnesses who 
had been examined in his presence before the charge was framed, should be 
recalled for the purposes of cross-examination. It is entirely within the 
discretion of a Magistrate conducting a trial in a warrant case, to admit 
evidence on behalf of either side at any stage of the trial, section 192, Act 
X of 1872 applying to such a case; but the Magistrate, in exercising the 
discretion conferred on him by this section, ought to have good reason for 
allowing witnesses on the part of the prosecution to be interposed in the 
midst of the case of the accused. 


. T 1 ), 

JUt X* 
1 »'.\ 


In the trial of warrant cases the accused may, after the charge is drawn 
Talluri Venkayyav. U P and the witnesses for the defence have been 

- AT t » examined, recall and cross-examine the witnesses 

The «ueen, 41. L. R- { t , ’ osecullon . 

Mad. 130. r 


WITHDRAWAL OF CASE. 

The provisions of section 47 of the C#de of Criminal Procedure, Act X?, s.jm. 
tv a +u at, 1872, as amended by section 6 of Act XT of 1874,^ ^ 

Divendronath Sha* are w id e enough to empower a District Magistrate to 
Dial in re, 81. L. R. withdraw a case falling under section 491 of the 
Oalc. 851. same Code. 
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* ISS, 

i^ 2 .' lastir Chunder 


Where a Magistrate, in a proceeding under section 521 of the Code of 
Nath Criminal Procedure (Act X of 1872) satisfies himself 
that there is no necessity for proceeding further under 
that section, he is competent to let the matter drop. 

In re Slionai Paramanick (1 C. L. P. 486) 
followed. 


v. Kali Churn Nath 
St another, 8 I. L. R. 
Calc. 883. 


a i7, 

Ac l Xif 

mi. 


St others, 1 N. W. 
Rep. All. 307. 


P. 


.-rli'i'.T 
■v. 315,' 
Aot X, 
lbb2. 


When a Magistrate under section 256 of the Criminal Procedure Code 

Government Prose- xx , v of 18 «V str ‘l> 3 proceedi,,^ nr,<ler Chapter 

cutor v. Ameeroodeen ? IV a ”? P rocm,s u " ller . ! Jha l ,ter XtI of . the Co,1 ®> 

it is not necessary for lum to make tin inquiry de 

novo under Chapter XII, the amended charges on 
which the commitment is made not being so mate¬ 
rially different from those on which proceedings were commenced as to pre¬ 
judice the accused. 

The power given to Magistrates to permit complainants to withdraw 
-j n,imh)ieov o their complaints is confined to cases falling for dis- 

Ii “' * _ ' posal under Chapter XV of the Criminal Procedure 

**• "• " " e P- Code (Act XXY of 1861). Consequently, a charge 

234. 0 f adultery cannot be withdrawn by a complainant 

with the Magistrate’s consent. 

. 2 - 1 . 1 , The powers of Government Pleaders who have not been appointed 
M’ Proceedings of 10th Public Prosecutors under section 57 to withdraw 
c + iqqi «jair prosecutions are limited to the circumstances de- 
sept. looi. » scribed in section 459 Criminal Procedure Code. 

244. 

The power of withdrawing prosecutions under section 61 is given only 

B fl.mn.lfishna Nadan *° , Pll ’’ lic Pro™™tors appointed by Government 
, . under the provisions ot section 57 of the Code. 

St others, accused. ^ person specially appointed hy the Magistrate 

Weir, 245. to conduct a prosecution under section 202 (2nd 

Clause) of the Code (Act X of 1872) has therefore no power to withdraw a 
prosecution. 


S. 4. 

n. m. 

4»2, .5et 
X.. 1W. 


WITNESSES. 

An accused person is entitled to have the witnesses named in his defence 

» « _i examined. 

Reg. v. Abdool 

Betar, 3 S. W. R. Cr. 

R. 35. 

It matters not how often the same offence is the subject of a Sessions 
Pact v Afapnnrieon trial > evei T accused person lias a right to have the 
ts\iffn’iQRA n n* wb °l° fhe evidence given and recorded in his 
a. W. li. 1004, ur. K. p resence j llg t as if the witness had never before given 
**• his testimony on the charge. 



WITNESSES, 


657 


Where there is no community .of interest, any one of a number of 
Ileg 1 . v Ashruff P r i soners jointly indicted may be called as a witless 
Sheikh & others 6 S e ^ er for or against his co-defendants. 

W. R. Or. R. 91. 


There is no law or principle which prevents a person who has been 
Be? v Beharv Lall sus i )ec ted and charged with an offence, but discharged 
Bose 7 S W R C ^y the ^•'S^ratc t° r want of evidence being after- 

R 44 ' ' **" ^ r ' wards admitted as a witness for the prosecution. 


Reg.^v. Bhoobu- 
neshur*Gossamy, 2 S. 
W. R. Or. R. 6. 


A prisoner on trial is entitled to have his wit¬ 
nesses examined. 


When a prisoner 

Reg. v. Bhugnur 
Putwa & others, 11S. 
W. R. Cr. R. 9. 

statement or any part 
A Judge should 

Reg. v. Bindabun 
Bowree & others, 5 S. 
W. R. Cr. R. 54. 


makes a distinct defence, and calls witnesses to prove 
it, instead of dismissing the witnesses at once on 
their saying they know nothing in the prisoner’s 
favour, a Judge should put a few questions to them 
in detail to see if there is any truth in the prisoner’s 
of it. 

compare the statements of the witnesses recorded by 
the Magistrate at the preliminary investigation, with 
the evidence of the same witnesses at the Sessions. 


When the evidence of witnesses taken in the absence of the prisoner 
Reg, v. Bishonath a f° rmC1 ’ trial was read out to them, and put in 

on their assenting 1o it as a true record of the facts, 
—Hold, that the proceeding was irregular and pre¬ 
judicial to the prisoner ; that such witnesses should 
have been subjected to a fresh oral examination ; and 
depositions might have been put in, not to add to 
their testimony, but to corroborate it. A new trial was ordered. 

Section 375 of the Criminal Procedure Code (Act XXV of 1831 ) lavs 
p V Pmrlna+h down that, if nccusod parties will not name their 
* witnesses when directed to do so by the Magistrate, 

sing off Others, 3 S. they are not entitled of right to have them summoned 
W. R. Or. R. 29. at the Sessions trial. 


Paul, 3 B. L. R. A. Cr. 
SO; S. 0. 12 S. W. 
R. Or. 3. 

that then the former 


It is the duty of a Judge to bring to the notice of assessors di^ere- 
ijQg y Rurjo g ar paueies and contradictory statements made by \vii> 

rick, 5 S. W. R. Or. 

R. 70. 


pane] 
nesses. 


Whore it was not shown that there were any witnesses forthcoming 
for examination, other than those whom the Sessions 
Reg. V. Jumdem Judge did examine, the Court refused, with reference 
Singh & Others, 12 S. to section 363, Code of Criminal Procedure (Act 
W. R. Or. R. 73. “XXV of 1861) to interfere with the Sessions Judge’s 

proceedings. 


.Vt \ 
l'-ai. 


84 
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F. 3150, 
Act X., 
1882. 


Chap, 
XX., 
Act X., 

1882. 


P. 208, 
Acr X., 
1882. 


S.P. 289, 
2110, Act 
X., 1882. 


Reg. v. Hossein 
Sirdar, 13 S. W. R. 
Or. R. 17. 


A witness may be examined either on oath or solemn affirmation, but he 
cannot be both sworn and put on solemn affirmation 
at the same time. The memorandum required by 
section 199 of the Code of Criminal Procedure (Act 
XXV of 1861), should always be appended to the 
depositions. 

Conviction quashed, the prisoner’s witnesses not having been sum- 

Reg. v. Ealee Tha- moncd ’ 
koor, 5 S. W. R. Or. 

R. 65. 

• 

Conviction set aside on the ground of the Magistrate’s irregularity in 
D Turn Limn refusing, in atrial before him, under Chapter XV of 

V ' " “ the Criminal Procedure Code, (Act XXY of 1861) to 

Cnundra UnUCKer- a p ow the examination of a witness who had been 
butty, 4 B. L. R. Ap. tendered on behalf of the accused. 

77; S. 0.12 S. W. R. 

Or. R. 77. 

In the case of a charge of an offence triable by the Court of Sessions 
» nr » i_:„ alone, the Magistrate is bound, under section 186 of 

Reg v. Meer *aKir the Criminill Procedure Code (Act XXY of 1861) to 

Ally, 8 S. W. R. Or. summol) tlie complainant’s witnesses. 

R. 4. 

Under section Pm 2 of the Code of Criminal Procedure (Act XXV of 
_ M . 19 18611 the accused should he ashed, at the end of the 

o n ABo a casie ior prosecution to produce his evidence, and 

5. W. R. Cr. R. it is at that point the duty of the Court, of Session 

to ascertain who the witnesses are whom the prisoner desires to examine in 
his defence. 

A Judge is a competent witness, and can give evidence m a case being 
, Tur„i, +0 c?«n- tried before himself, even though he laid the coin- 

unt, acting ns a public officer, provided that he has 
no personal or poreuuiary interest in tlie subject of 


Reg. v. Mukta Sing, , 
4 B. L. R. A. Cr. 15; }[ ' 


tlie charge, and he is not precluded thereby from 
dealing judicially with the evidence, of which his 


S. C. 13 S. W. R. Cr. 

R. 60. 

own forms a part. 

Before depositions of witnesses taken before a Magistrate can bo used 
Reg v Parbutty appeal, it should be shown either in the depoai- 
°' ’ , ^ tions or elsewhere that the evidence was read over or 

Churn ChucAerbutty, interpreted to the respective witnesses. 

14 S. W. R. Cr. R. 1 
13. 

Evidence of a prisoner’s previous convictions and bad character and of 
Reg v Phdol Chund ^ 1G ^ad character of his relations is inadmissible.. 
B q. ‘ Q e If a person is before the Court as a witness his evi- 

w op Tii * 8 deuce must bo recorded as the law directs; if he is 
W. R. Cr. R. 11. not a witness, and is not examined as such, the 

Judge has no right to allude to his having made any statement. 
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The moment a witness ‘commences giving evidence which is inadmissi- 
v ble, e. g., hearsay .evidence, he should he stopped by 
, „ the Court. It is not safe to rely on a subsequent 

^ 1 I T a r ® p ' exhortation to the jury to reject the hearsay evidence, 

S. W. R. Cr. R. 25. and -f 0 decide on the legal evidence alone. 

Where a prisoner, under section 227, Code of Criminal Procedure (Act 
Reg. T. Rajcoomar XX : V 18C1 ) gives in a list oi the witnesses lie 
M i a o ncr wishes to summon, after his case has bean commit- 

MOOKerjee, lo S. W. ^d, the Magistrate is bound to exercise liis discre- 

R. Or. R. 14. tion upon the point, and to state whether lie will 

summon the witnesses or not, and he ought to state his reasons for not 
doing^o. If he thinks the witnesses were included in the list for the pur¬ 
pose of delay, he should proceed under section 228 of the Code. 

A witness when under examination-!, u-c.hief before the Court of Sessions 
Reg. v. Ramchunder should not lmvo l.is littcntion directed to his de- 
T. iq e w tj position before the Magistrate. He may under sec- 
birKar,, Id o. W. K. ^ion 23, Act IT of 1855 (see now section 145 of the 
Or. R. 18. Indian Evidence Act, I of 1872) he cross-e cam ined as 

to previous statements made by him iu writing, when his attention may he 
drawn to the parts of the former mating which are to he used for the pur¬ 
pose of contradicting him. 

A witness who is not i\ Mahoiuedan or Hindu ought to lie sworn, and 
p-_. „ p 9n ,tftlnil not examined under the provisions of Act V of IS 10 
Singh 5 S W R Or ( re P oa I°d by Act X of 1873 the Indian Oaths Act). 

R. 65.’ 

The attestation of a Magistrate stating why he could not proceed with 
Reg. V.RasOOkoolIah, the further exauiteutiou of a witness is ,facie 
12 S W R Cr 1 proof oi the tact, and may be laid before a jury. 

51. 

Where a recusant witness does not make his appearance, the Magis- 
Reg v Bhedovnath ^rate may sell any part of the attached property and 

iviuraci* 9 o w P recover the amount of tine imposed on him. The 

1 a ’ line is not illegal by reason of the witness’s answers 

Cr. R. 45. to the charge not having been recorded. 

The attendance of Hindu ladies of respectability and secluded habits 


as witnesses should not be required where no case 
is actually before the Court. 


Reg. v. Ramdoyal 
Dass, 3 S. W. R. Cr. 

R. 46. 

The right of an accused party to cross-examine witnesses is limited to a 
P fi£r gurnnnohnn- right to cross-examine the witnesses for the proseeu- 

tor or for the Crown called against him.. If he wishes 
wiffiTSs t0 avail lliluself evidence which has heeu given, 
12 S. W. R. Cr. R. 75. or w hj. c h can be given, by a witness called for an¬ 
other of the parties accused, he must call him as his own witness. 


s. s.an, 

216 , Act 
X-, 1882. 
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B, S. 5ft, 
:oi, \.'t 
£.. mi. 


is. 351, 
Act X., 
IBS*. 


B. 353, 
Ac 1 X, 
lt*2. 


A Magistrate cannot issue a warrant of arrest against a witness under 

Dan- w Cn+Vinviond section 26Q of* the Code of Criminal Procedure (Act 
Keg. v.sutneriana, xxy o£ 18G1) unlesa he ia first satisfied that the 

Is eg. v. hisrain bingn, w i £tieas i ias disobeyed a summons which was served 
14 S. W. R. Or. R. 20. on ]d m . In order to make a person summoned as a 
witness liable under section 174- of the Penal Code, the fact must be that 
he intentionally omitted to attend at tho place or time mentioned in the 
summons, or that he wilfully departed from the place where he had attended 
before the time at which it was lawful for him to depart. 

A Magistrate is not justified by section 20G of the Code of Criminal 
Procedure in taking a- person, without any previous notice or summons, 
fro.n among the audience or attendant witnesses in open Court, and placing 
hi .a in the dock to be immediately tried upon a charge which has already 
be 'ii commenced to bo entertained against other prisoners, and on which 
evidence has already been given. 

That section applies to investigations preliminary to commitment for a 
subsequent trial, and not to cases where tlie trial is actually being proceeded 
with. 


Where the accused has not his witnesses in attendance, and does not 


Reg. v. Totaram, 11 
S. W. R. Cr. R. 15. 


apply to the Magistrate to summon them, sections 
852 and 858, Code of Criminal Procedure (Act XXV 


of 1861), tho omission of the Magistrate to require 


him to produce his witnesses does not prejudice the accused, or amount to 
a i error or defect calling for interference within section 426 of the Code of 


Criminal Procedure. 


This was a criminal appeal from an order passed by the Sessions Judge 
Reg. V. Ishan Dutt Bheerhhoom, da ted 2nd December 1870. This 
& Others 6 B L R cnse was remsllu kd to the Sessions Judge with direc- 

A qg <s « is c* tions to insist upon the attendance of a witness 

r’ r od. ° (Saudamini Naptini). This woman was named be- 

W. R. Cr. R. 34. fore the Magistrate by tlie prisoners as a witness 

for their defence in the Sessions Court. A summons was issued, but it 
appeared from tlie ref urn that she refused to accept service and absconded. 
On this return the Magistrate passed a formal order “ that it be kept with 
the record ” and no further steps appear to have been taken by him to 
enforce the attendance of this witness. At the trial before the Sessions 


Court the prisoners through their pleader demanded as a right to have this 
witness summoned, held by Kemp, J. that they were entitled to do so under 
section 875 of the Code of Criminal Procedure, and that the case could not 
be disposed of satisfactorily without her evidence being taken. The next 
point taken by the pleader for tlie prisoners was, that the Judge was wrong 
in not having permitted tlie pleader for the prisoners to cross-examine the 
witness Kedarnath Mitter, Sub-Assistant Surgeon of Rampore Haut as to 
the result of any conversation he might have had with his patient. Held, 
by Kemp J.. that if a witness called by one of the parties is a competent 
witness, the opposite party has, in strictness, a right to cross-examine him, 
though the party calling him lias declined to ask a single question, and 
that, as the witness Kedarnath Mitter was a competent witness, and as he 
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was called by the prosecution, although he was questioned by the prosecu¬ 
tion only as to such matters as came within his professional knowledge and 
referred only to his professional examination of the wounds inflicted, and to 
their treatment, the Judge ought to have allowed the pleader for tlie pri¬ 
soners to cross-examine that witness without making him a witness for the 
defence. 

See Ramdhun Mandul v. Rajballab Paramanick, 6 B. L. R. App. 10. 

Ram Sahai Chowdhry v. Sanker Bahadur, 6 B. L. R. App. 65., 

In the matter of the petition of Maliima Chandra Sliah, G B. L. E. 

App. 78. 


It is not right for the lower Court to select five out of twenty witnesses 


Ramdhan Mandal & 
another v. Rajballub 
Paramanick & others 
6 B. L. R. App. 10. 

The complainant 

Bhika Roy in re, 7 
B. L. R. 568 foot 
notes; 10 S. W. R. 
Cr. R. 36. 


tendered for examination. It is the bounden duty of 
the Judge to receive all the evidence tendered, unless 
the object of summoning a large number of witnesses 
clearly appears to be to impede the adjudication of 
the case, or otherwise to obstruct the euds of justice. 

Dhotan Roy, lodged a complaint to the effect, that, 
while he was engaged in reaping the crops of his 
holding in Manza Ladhowna, the accused and others 
interfered, assaulted him, ■and carried away his crops. 
The case was referred for decision bv the Magistrate 
of the district to the Deputy Magistrate, Moulvie 
Wajlialla Khan, who summoned the accused persons. The petitioner, one 
of the persons accused' appeared. The Deputy Magistrate, after examining 
the complainant and the accused, and taking the evidence of the com¬ 
plainant’s witnesses, sentenced the petitioner to pay a fine of Rs. 5 under 
section 143 of the Indian Penal Code; or, in defn :lt of payment, to suffer 
five days’ rigorous imprisonment; Rs. 25, under section 379 of the said Code, 
or in default of payment, to suffer fif teen days’ rigorous imprisonment; and 
Rs. 20 under section 352 of the aforesaid Code, or, in default of payment, 
to suffer ten days’ rigorous imprisonment. The Judge of Bhaugulpore 
referred tlio case to tlie High Court, recommending that the conviction be.' 
quashed on the ground of the illegality in not calling upon the accused to'i 
produce his witnesses under section 252, Code of Criminal Procedure (Act 
XXY of L8G1). lie also called the attention of the High Court to the 
order of the lower Court, which on three separate charges, was framed so 
as not to exceed 50 rupees’ fine, or one month’s imprisonment. 

The judgment of the Court was delivered by Lock, J.:— 1 “ The case 
appears to bo one which comes under the provisions of Chapter XV of 
the Code of Criminal Procedure, in which a summons on complaint or¬ 
dinarily issues. Section 252 does not apply to eases which fall under 
Chapter XV, but section 2(36, which requires the Magistrate, should the 
accused deny the charge, to hear the complainant and his witnesses, and 
also to hear the accused person and such witnesses as he shall produce in his 
defence. The form of summons attached to the Code does not require a 
party charged to bring his witnesses with him; but the terms of section 
266,’read with section 262, apparently suppose that the defendant’s witnesses 
attend voluntarily and accompany tlie accused. We do not think there is 
any cause for the interference of the Court.” 
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Where the default of complainant’s witnesses was caused by the Deputy 
Luckhim Molloo V. Magistrate shifting his Court to a place different 
Gooroo Doss Mooker- ^ rom that named in the summons. Held, that it was 

jee, 5 S. W. R. Cr. R. 

51. 


from that named in the summons, 
irregular to throw out the case without giving them 
a second opportunity of appearing. 


S. S. 208, 
219, 211, 
212, 21S. 
216, A.C6 
X., 1882. 


Sectiou 207 (Act XXV of 1801) gives no power to the Magistrate to 
Moheschunder Ba- call U P nnd examine witnesses for the defence whose 

names have been given in a list under section 227, 
wlien the prisoners reserve their defence for the 
Court of Session; hut under section 228, he is 
bound to summon them to give evidence before the 
Court of Session. The necessity of a Magistrate 


nerjee in re, Reg. v. 
Kali Sirkar, 13 S. W. 
R. Or. R. 1; S. 0. 4 B. 
L. R. Ap. 1. 


acting in a dispassionate and impartial manner, and not in the spirit of a 
prosecutor, observed upon. 

Refusal to summon witnesses cited by an accused, on the ground of 

4-l-» aim l\Atnr» 1 »V»fill /li 

Ram Shahai Chow- 


dhry v. Sunkur Ba¬ 
hadur, 6 B. L. R. Ap* 
65; S. 0. 15 S. W. R. 
7. 


■/ « i 

their being implicated in the charge, vitiates the 
trial and conviction. 


It is the Magistrate's duty to summon witnesses for the accused who 

Mohima Chunder can speak to the facts of the case, and he ought not 
, . _ _ _ _ to determine beforehand what ere Jit he will give to 

» ^ m it'-, 'w their evidence (see Ram Shahai Cliowdhry v. Banker 

Ap. 78 ; S. 0. 15 b. W. Bahadur, G B. L. R. App. 05). 

R. Cr. R. 15. 


s - ! ’"* A Magistrate is not hound, under section 191 of the Code of Criminal 
lhsi.’ »y. j v Procedure (Act XXV of 1801), to enforce the at 

. .or »“““»« P ' tendance of witnesses by warrant, except upon proof 
titioner, < S. W. xt. seiv i ce 0 f summons 

Cr. R. 37. 


e. 208 , Section 180 of the Code of Criminal Procedure (Act XXV of 1801) 
A m 2 ." _ .,, ^ . refers to cases under Chapter XII, which arc triable 

Boiddouautn uania },y tin; Court of Sessions, and not to cases, under 
v. Bheedoo Dass, 9 S. Chapter XV, which are triable by a Magistrate. 

W.R.Cr.R.3. * 

/efx' In a case of forcibly rescuing cattle under sectiou 14, Act III of 1857, 
1882 ." * . ,, _ Taffudeer v. hi which the accused did not summon any witnesses, 
_ . ufawnc jL ^ was held that even if the accused wanted them 

runenoo summoned, the Magistrate under section 202 of the 

another, 10 S. W. K. q 0( i 0 G f Criminal Procedure (Act XXV of 1861), 
Or. R. 42. need not have summoned them, unless persuaded that 

they were likely to give material evidence, and that they would not attend 
voluntarily. 
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A Magistrate is bound under section 206 of the Code of Crimiual Pro- 

Ameer Chand No- ce< * ure (Act XX V of 1861) to examine all the wit- 
Am er w ana «o- negges w i JO m an accused person may produce for his 

natta, petitioner, 13 defence. Held, by Bayj.hy, J. (Makkby, J. dubitante) 
S. W. R. Or. R. 63. that a Magistrate has a discretion under section 262 
of the Code of Criminal Procedure to summon a witness when he is likely 
to give material evidenee on behalf of the accused. 

In a case under Chapter XV, Code of Criminal Procedure (Aft XXV 


R S I i. 
Act X., 

1882. 



any 


others, 

W. R. OT. R. 76. who is not likely to appear without a summons ; 

nor is it necessary in such cases to record the examination of the accused 
with the same formalities as in cases under Chapters XII and XIV. 

In a case of an offence (such as hurt under section 328, Penal Code) 

Boolakee & Others, .imprisonment railing six mouth., 

_ *ii a mo and theretore railing under Chapter XIV or the 

base 01 , 14 o. W. 11. Code of Criminal Procedure (Act XXV of 1861) a 

Cr. R. 81. Magistrate is bouud to summon all the witnesses 

required by the accused. 

A complainant in a case who mentioned the names of several witnesses 

NotoburBera, Case 0,1 w: l a requested to produce them on a 

w ’ _ certain date. Instead of doing that, he produced 

Of, lo S. W. K. Or. It. only 2 witnesses, who were examined. Held, that 

87. as the complainant uid not apply to the Magistrate 

to issue summonses on the other witnesses or ask lorn to proceed under 
section 262, Code of Criminal Procedure (Act XXV of 1861), the Magistrate 
was not wrong in law in deciding the case on the evidence which was before 
him. 

In a case in which tlic accused person cited a number of witnesses, and 
. the evidence already before the Magistrate was oon- 

Jehan iJUKS ^pe 1- tradietory, it. was held that the Magistrate should 
tioner, 15 s. W. K. i i:lve summoned and examined the witnesses whom 
Or. R. 87. the accused wanted to call. 


Chain. 
XVIII. 
XX. 
XXL, 
l.jt X*. 
1882. 


rii.iv. 

\x, 

• x, 

loa2. 


S. 2It, 
A-t X, 
i Wl , 2 , 


In a trial held under Chapter XV of the Criminal Procedure Code (Act RRsir. 

Dinoo Roy & others, l8 ! U >- it ,. i8 ’“i 1 ""'*o u.ljm™ 

. r i« e w P the trial under section 2(>9 tor the purpose ot ullow- 

Uase Oi, lo o. . R. i u or the accused to secure the attendance of liis wit- 

Cr. R. 21. nesses. As a general rule, a prisoner should have 

his witnesses present on the day of trial. 

A Magistrate cannot refuse to allow witnesses whom he allowed to bo 
Thfllrnnr Oval Sen in cross-examined by the accused previous to the pre- 
^ 17 8 MV R C P paration of a charge, to he re-called and cross-cxamin- 

re, 17 S. W. R. Or. R. e q a fter the accused has been put upon his defence 

W* under section 252 of the Code of Criminal Proce¬ 

dure (Act XXV of 1861), treating them as witnesses for the prosecution. 


5-. R ISO., 
2.7, Aft 
X., 1882. 
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Where the omission of a Magistrate, in committing a prisoner, to enter 
Reg. v. Rajnarain 011 ^ ie record the names of certain persons who had 
Hvtpp io o w n been named as witnesses for the defence at the 

’ * * ‘ Sessions, was brought to the notice of the Judge, 

ur and an order was made by the Judge, requiring the 

witnesses to be served, but the witnesses did not appear, and the Judge 
tried the prisoner in their absence, and refused an adjournment in order 
to their production, the High Court held that the prisoner Avas entitled to 
have the* benefit of the examination of witnesses in cpiestion, and directed 
the Judge to examine them accordingly. 

f. rsc, A witness ought to be allowed on cross-examination to qualify or cor- 
A iLl" Reg . y Tulsi Dosad j. rect any statement which he has made in his exami- 

18 s! W. R. Or. R. 57* 


When the charge has been framed, and the defendant put on his do* 
ftelilinn v The Ouppti fence, he lias a right, under section 218 of the Cri- 
iqTw B ftp « mina! Procedure Code (Act X of 1872), to have the 
ltf ». W. tt. O o . prosecutor’s witnesses recalled for the purpose of 
cross-examination. 

The claim to recall the Avitnesses for the prosecution is very different 
from the request made by the accused person to summon a witness under 
section 302, Act X of 1872. 

\o appeal lies to the Sessions Court from the order of the Deputy 
Magistrate refusing to recall the Avitnesses for the prosecution for the 
purpose of cross-examination, but the order is such an error as cannot he 
immediately corrected except by the High Court under its powers of Su¬ 
perintendence and Revision. 


F. 6J2, 

Avi X., 

Reg. 


Under section 218 of the Code of Criminal Procedure (Act X of 1872), 
a. Magistrate is not competent to refuse to recall the 
Avitnesses for the prosecution to be cross-examined 
by the accused, and it is not necessary for the 
accused to show that he has reasonable grounds for 
his application. 

Under section 327, Code of Criminal Procedure (Act X of 1872), the 
Bocha w it )iesscs for the prosecution should bo examined 


C e o f ^ 

ns*! Reg. v. Ameeruddeen 
Fakeer, 21 S. W. R. 
Cr. R. 29. 


v. 


in the presence of the accused, when practicable, 
notwithstanding that their statements have been 
previously recorded in his absence. 

As a rule, the proper and convenient time for the purpose of cross- 
Khurruckdhareee examination of the witnesses for the prosecution is 

at the commencement of the accused person’s de¬ 
fence ; but it is in the discretion of the Criminal 
Court to allow the accused to re-call and cross- 
examine the witnesses for the prosecution at any 
period, of the defence, when the Court may think such a step right and 
proper. It is incumbent upon a Court, when it discharges a Avitness from 
the duty of attendance before the trial is ended, to ascertain from the 


Ohowkidar, 22 S. W. 
R. Cr. R. 33. 


Sing v. Pershadee 
Mundul, 22 S. W. R. 
Cr. R. 44. 
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accused whether he has, or is likely to have, any need of the witness’s 
testimony ; and if he has such need, then to take such steps for ensuring 
the presence of the witness at the required time as may he necessary. 

It is not incumbent on the Magistrate to summon every person named 
Jeldhari Singh & as a witness by the complainant. Section 215, Ex- 
stnntlipr v Slmnlnir planution 3 of the Criminal Procedure Code, (Act X 
n i 00 e of 1872) must be read with section 862 which vests a 

Doyalft°thers,2 3S . discretionary power in the Magistrate. 

W. R. Or. R. 9. J 1 & 

Under section 363, Code of Criminal Procedure (Act X of 1872) a 
Reft 1 *V Prna nnn n prisoner is entitled as a matter of right to have any 
- n witnesses named in the list which he delivers to the 

Ooomar Moitro, 23 S. Magistrate, summoned and examined. 

W. R. Or. R. 56. 

A Magistrate is fully justified in believing one witness in preference 
Gobind Suain v three others, if lie sees reason to do so, and it is 

Narain 24 s' not legally necessary that he should detail his 

aram ttaoot, 44 a. reas011Si 

W. R. Or. R. 18. 

Where a Magistrate omits to examine all the complainant’s witnesses 
Sreenath Mundle before declaring the accused not guilty, the omission 

V. Sreeram Rajput & “ 11 ■■■utt-rial error in a judicial proceeding bringing 

• « Ji o*i e the case within the purview of Act X ot lb/2, sec- 

Ku ssiCK Hope, 44 5. ^ QI1 (See now section 253, Act X of 1882.) 

W. R.Cr.R. 62. v 

In a warrant case, the accused is entitled to recall and cross-examine 
Hobinchand Baner- P r o»e™tion wii nesses no exprewly proridod by «e- 
iefl Sr another neti- tl011 218 > Crimmnl Procedure Code (Act X ot 18/2) ; 
^^ __ „ ' ^ and in a case in which this right was refused by the 

tioners, 25 8. W. K- Magistrate, and a good portion of the imprisonment 
® r * 32* ordered had been suffered, the High Court refused to 

order a new trial but recorded an order of acquittal. 

Where certain accused persons, who were convicted of using criminal 
Reg. v. Ramkishan forcw >. lia, J uot , beeu ^ b >vved to recall and cross¬ 
es- 1 ■ s +u ok examine the witnesses tor the prosecution, because 

Uaiwai oE Ouiers, the trying officer believed that such witnesses could 
S. W. R. Or. 48. only be recalled immediately after the framing of 

the charge,—Held, that accused persons always had a right to recall prose¬ 
cution witnesses, which ceased only when they themselves waived it; that 
the Magistrates could waive all inconvenience to witnesses by asking ac¬ 
cused persons, on the drawing up of charges, whether lliey required the 
further attendance of the witnesses ; and that the conviction must be si t 
aside because the accused had not enjoyed the protection provided by the 
law. 

Per Curiam :—A Magistrate cannot himself he a witness in a case in 
Empress v. Donnelly, which he is the sole Judge of law and fact, ler 
OT T » n 1 4015 Mabkby, J. :— Where in such a case he has given 

* b "• his evidence and convicted the accused, his having 

so acted makes the conviction bad. Per Pbiitsef, J. :— The conviction is 

85 


P. S. 253, 
257, Act 
X., 1S82. 


P. 231, 
Act X, 
1882. 


S. J.2J6, 
« •*, A et 
X., 



K 439 , 
Act X., 
1882 .. 


S. US, 
Act X. 
1882 . 
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$ 


not absolutely bad. It is open to the Court to uphold the conviction, if it 
is of opinion that, after rejecting Ihe Magistrate’s evidence, there is other 
evidence sufficient if believed to support the conviction. This being a pro¬ 
ceeding under section 297 of the Criminal Procedure Code (Act X of 1872) 
the Court refused to go into the evidence. 

The jailor of a district jail being accused by one of the jail clerks of 
Reg. v. Bholanath falsifying his accounts and defrauding the Govern- 
S?i»n 9 T* T R Pair* ment, tlie matter was enquired into by the District 
oo.’q n ORQ w o Magistrate, and the jailor was, by the Magistrate’s 
VY. K. or j eVj pi acet i on trial before a Bench of Magistrates, 
Cr. R. 57. consisting of the District Magistrate himself, L. the 

officiating Superintendent of the jail, and three other Honorary Magistrates. 
The prisoner and his pleaders were alleged to have stated* before the com¬ 
mencement of the trial on being questioned, that they had no objection to 
the composition of the Bench, but after the charges had been framed, the 
prisoner’s Counsel objected to the Bench as formed. The District Magis¬ 
trate directed the Government pleader to prosecute, and both the District 
Magistrate and L. gave evidence for the prosecution. After the case for 
the prosecution was closed, two formal charges were drawn up, namely, 
that the prisoner had debited Government with the price of more oil-seed 
than he actually purchased, and that he had received payment for certain 
oil at a higher rate than he credited to Government. The moneys, the 
recc'irt of which were the subject of the first charge, were obtained by the 
prisoner on the strength of certain vouchers which lie had induced L. to 
sign as correct, and L. had sanctioned the sale at the rates credited to 
Government. Upon the prisoner’s giving the names of the witnesses he 
intended to call in his defence, L. was deputed by liis brother Magistrates 
to examine some of them who were connected with the jail, in order “ to 
guard against deviation,” and the depositions so taken were placed on the 
record, “ to be used by either party, though not themselves as evidence.” 

The prisoner was convicted. On a motion to quash the conviction,-— 
Held, that L. had a distinct and substantial interest which disqualified him 
from acting as Judge,—Held, further, that although a Magistrate is not 
disqualified from dealing with a case judicially merely because in his cha¬ 
racter of Magistrate it may have been his duty to initiate the proceedings ; 
yet a Magistrate ought not to act judicially in a case where there is no 
necessity for his doing so, and where he himself discovered the offence and 
initiated the prosecution, and where he is one of the principal witnesses 
for the prosecution. Held, further, that the recording the statements of 
the prisoner’s witnesses was irregular. 

Criminal proceedings are bad unless they are conducted in the manner 
prescribed bylaw, and if they are substantially bad, the defect will not be 
cured by any waiver or consent of the prisoner. 

A. a joint owner of a parcel of land, erected on it an edifice without the 
Empress v Raj coo- consen f and against the will of B. another joint 

mar Singh & another, f ?“R ute havin ? arisei \ in ^sequence,, the 

q t t » n-i.ir,,,! Magistrate held an enquiry, and made an order fUo- 

o n on r ® al an*' ^er section 530 of the Criminal Procedure Code, 
O* 2 v. L. R. 62. (Act X of 1872) awarding to A. exclusive posses? 


/ 
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Sion of the part of the laud on which .the edifice had been erected. Held, 
per Jackson* J.:—that such order was erroneous, as the matter was not one 
to which section 530 could apply. B. subsequently brought a suit in the 
Civil Court to establish his title to joint possession of the whole parcel and 
for a declaration that A. was not entitled to erect any edifice thereon ; and 
he further prayed that such edifice should be removed. B. obtained a de¬ 
cree, whereupon his servants went on the land and pulled it down. They 
were charged before the Deputy Magistrate with having committed paischief, 
and on this convicted and fined. 

“ Held per Jackson, J.:—that as there had been no causing of wrongful 
loss, the accused had not been guilty of mischief. 

On? the 8th October, the accused who were the servants of B. found the 
men in the employ of A. were putting up this erection, a nawbut-khana, 
again* and accordingly protested against its erection, pulled down the 
bamboos, thrust aside the servants of A., throwing to the ground one man 
who was clinging to the bamboos. On the 9th October 1877 these servants 
were charged before the Magistrate with rioting, and being called upon for 
their defence, named several witnesses, and summonses on the following 
morning were issued for their appearance, but they were not found. The 
accused then applied for further time for the appearance of the witnesses. 

This the Magistrate refused to grant, and convicted the accused on 12tli 
October 1877. Held per Jackson, J.:—that this being a warrant case, it 
was the duty of the Magistrate to summon the witnesses that might be 
offered by the accused, and that he might at his discretion have adjourned s slGt 
the case. Held further per Jackson, J.:—that the meaning of section 359 Act *, 
of the Criminal Procedure Code (Act X of 1872) is, that if among the per¬ 
sons named by the accused as witnesses, the Magistrate considers that any 
witness is included for the purpose of vexation and delay, he is to exercise 
his judgment and enquire whether such witness is material; but that the 
section is not intended to enable the Magistrate ta inquire into wliat the 
defence of the accused person is to be, and to consider whether, on learning 
the nature of the defence, he is absolutely to abstain from summoning the 
whole of the witnesses cited by the accused, and further, that in the pre¬ 
sent case there was not any purpose of vexation or delay; and that by the 
refusal to grant further time the accused had been probably prejudiced in 
their defence. 

A witness for the prosecution, examined by the Magistrate in the en- 
VmnrABs v Ariaohnn. c l xl * r Y which preceded the committal of this case to 
JaiToinir/iiir r T T Court of Sessions was not called at the trial be- 

.an r f° re the latter Court. The prosecution did not sub- 
5 * to oca ’ **' ** ** mit him for cross-examination, but at the close of 
■ 0. L. R. 364. the case for the defence the presiding Judge himself 

called and examined this witness, but refused to permit his cross-examina¬ 
tion* on the ground that, under section 165 of the Evidence Act, no cross- 
examination could follow upon a question put by the Court. Held, that wit¬ 
nesses summoned on behalf of the prosecution, and not called,‘ought to be 
placed in the box for cross-examination, in order that the defence may have 
the opportunity of exercising this right, and a fortiori if such a witness is 
calle d and examined by the Court under section 165 of the Evidence Act, 
the prisoner should be allowed to cross-examine. 
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Empress v. Asgur 
Hossein & others, 6 
I.L.R. Cate. 774; S. 
0.8 0. L. R. 124. 


The incapacity to give evidence mentioned ih SGGtiOH 83 Of tll6 Evi* 
dence Act nedd not be a permanent incapacity. In 
re Pyari Lall (4 C. L. R. 504) dissented from. 

The Magistrate to whom a complaint was made, 
examined certain persons on oath in the absence of 
the accused, merely for the purpose of ascertaining 
whether there was any, and what case, against the prisoners ; and he did 
not take down in writing the statements of the'persons so examined. 
Held, tlult the Magistrate was wrong in examining the witnesses on oath in 
the absence of the accused, for the purpose of finding out whether .there 
was a ease ; hut that, having done so, he was not bound to take down their 
statements in writing. t 


At a tidal before a Sessions Court, the Judge, on the examination-in- 

Empress v. Noor ? ,ie ! f tho witnesses for the prosecution being 
_ . finished, questioned the witnesses at considerable 

Bux K.azi & 10 thers kmgtli upon the points to which he must have 
6 I. L. R. Calc. 279 ; known that the cross-examination would certainly 
S. 0. 7 0. L. R. 385. and properly he directed. Held, that such a course 
of procedure was irregular, and opposed to the provisions of section 138 of 
the Evidence Act. It is not the province of the Court to examine the 
witnesses, unless the pleaders on either side have omitted to put some ma¬ 
terial question or questions ; and the Court should, as a general rule, leave 
the wii nesses to the pleaders to be dealt Avith as laid down in section 138 of 
the Act. 


P. S. 200, 
157. Aot 
X., 1882. 


Chap. 
XX., & 
S. S. 841, 
6i0, Act 

x., naa. 


s. ssa. 
Act x, 
1882. 


Reading sectioiis 217 and 218 of the Criminal Procedure Code (Act Xof 
_ . ... iTnrmn 1^72) together, it appears that, if an accused person 

p p i • OK* d es ^ res to recall and cross-examine the witnesses for 
ai, 7 I. L. R. Ca-o. 28, y ie prosecution, the time at which he should express 
S. C. 8 C. L. R. 325. such desire is when the charge is read over to him 
and he is called upon to make his defence ; and although it is in the dis¬ 
cretion of the Magistrate to recall the witnesses at a subsequent stage of 
the case, the accused has no right to insist upon the witnesses being recalled. 

Section 253 of the Criminal Procedure Code (4ct XXV of 1861) does 
_ - - not apply to eases triable under Chapter XV of that 

V.mo Code, and sections 262 and 263 are applicable when 

others, 2 JM. W. r. £| ie 0 flj ( , nce j 8 no t punishable with more than six 
Rep. All. 393. ^ months’ imprisonment, and it is in the discretion of 

the Magistrate to summon the witnesses for the defence if he considers 
their evidence essential to the just decision of the ease, and incumbent on 
him to summon them only if it appears to him that they are likely to give 
material evidence on behalf of either party, and that they will not volun¬ 
tarily appear for the purpose of being examined at the time and place 
appointed for the hearing of the complaint. 

An accused person has, under section 218 of Act X of 1872, the right 
_ ... R . . to recall and cross-examine the witnesses for the 
v, „ .7 Bm K’ prosecution at any time while he is engaged on his 
6 N. W. P. Rep. All. defence and before his trial is concluded. He is not 
270. precluded from asserting and exercising the right, 
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,$teg. v. Lall Maho- 
' ■ 6 N. W. P. Rep. 

.284. 




by reason of his haying cross-examined them before he was put on hia 
defence, or by reason of his not having, sy,o motu, expressed his wish to do 
so at the time he was called upon to enter on his defence, and when the 
witnesses were in attendance in the Court and did not require to be re-sum- 
moned. * 

v An accused person is not deprived of the right given him by section 

218, Act X of 1872, to recall and cross-examine 
the witnesses for the prosecution after the charge 
has been drawn up against him, by reason of the 
witnesses having been cross-examined before the 
■* i ,' charge was framed. 

if Magistrate should not of his own motion discharge the witnesses for 
the prosecution until the accused person has exercised or waived the right 
of cross-examination given by the section. 

When it becomes necessary to adjourn the hearing the Magistrate 
should in all cases inquire of the accused if he desire to exercise his right 
of recalling the witnesses for the prosecution, or consents to the discharge 
of all or any of them. If the accused consents to their discliarge, and they 
are discharged accordingly, he is not entitled to have them re-summoned as 
a matter of right. 

Where it became necessary to adjourn the hearing, and the Magistrate 
did not call upon the accused to exercise his right under the section, and 
there was no sufficient proof that the accused consented to the discharge 
of the witnesses for the prosecution, it was held that the accused was en¬ 
titled to have the witnesses, whom he desired to cross-examine at the further 
hearing, re-summoned. 

Qaeere :—If the Magistrate before granting an adjournment called upon 
the accused to exercise his right of recalling the witnesses for the prosecu¬ 
tion, and the accused refused to do so at that time, whether the Magistrate 
would thereupon be at liberty to discharge the witnesses. 

Magistrates are not incapacitated to give evidence of matters which have 

Rn masa/mi Avvan come l)el ‘ ore th ? m . in tl,e course of « preliminary 
^ inquiry into a criminal charge. Held, that in a suit 
V. Ramil Mupan, 3 f or a malicious prosecution the defendant had a 
Mad. Rep. 372. right to the evidence of the Subordimrte Magistrate, 

who held a preliminary inquiry into a charge of forgery preferred by the 
defendant against the plaintiif. 


was about to he committed to the Session Court, pre¬ 
sented to the Magistrate, a list of witnesses whom 
he desired to have summoned to give evidence on his 
behalf at the trial, and on being asked by the Magis¬ 
trate why he desired to summon the witnesses, the 
state his reason.—Held, that the Magistrate was at 
liberty to decline to summon the persons named in the list, on the prisoner 
declining to satisfy him that they were material witnesses; but the Magis¬ 
trate ought to have fixed the amount wlueh he considered necessary to defray 
the cost of the attendance of the persons named, and intimated to tlve 
prisoner his readiness to issue summonses on that amount being deposited. 


A prisoner who 

Subharaya Mudali, 
Appellant, 4 Mad. 
Rep. 81. 

prisoner declined to 


S. 25C, 
AotX, 
1 «<*!}. 
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The High Court called for the record for the purpose of seeing, whether 
any of the persons named in the list were likely to be able to give materiel 
evidence. 


S.24I, 
Act X, 


Section 266 of the Code of Criminal Procedure (Act XXV of 1861) 
DrrtMwuKmr# nf Ath only requires the Magistrate to hear such witnesses 
- , 10Cft ^, as the accused shall produce in his defence. 

Feb., 1869. 4 Mad. 

Rep. Rul. 29. 

A Munsif ought 

Proceedings of 27th 
Nov., 1871. 6 Mad. 

Rep. Rul. 42. 

A separate note 


S. 85C, 

Act X.. 

lm. Reg. v. Byha Valad 
& others, 1 


not to be called on to depose as to what took place 
before him in the course of a trial which he Was 
conducting as Munsif, and he is entitled to exemp¬ 
tion. • 

of witness’s deposition is required to be taken by sec¬ 
tion 195 of the Code of Criminal Procedure (Act 
XXV of 1861) which is not satisfied by a statement 
that a witness ‘‘ deposes as last witness.” 


Surjun & others, 

Bom. Rep. 91. 

A person apprehended by the police and brought before the Magistrate 
• Naravan ^lie accused is, though not discharged by the 

^ Magistrate, a competent witness against the accused, 
Sundar, 5 Bom. Kep. provided ] ie 110 t charged along withybhe accused. 
Grown Oases, 1. 


_ In a trial under Chapter XIV of the Criminal Procedure Code (Act 

xxil 1 &■ p e „ v Bhol an ath ^^V of 1861) the Magistrate is not bound, under 
Act*x.", HAAV ^nas » -n t » section 253, to summon any witness whom the accused 
1B8S - ’ ‘ * ' ‘ may require. It is only discretionary with him to 

664; S. 0. 16 S. W. so, and in the circumstances of the present case 
R. Or. R. 28. he exercised his discretion rightly in refusing to 

summon the witnesses asked for. 

Per Paul, J. (differing). The right of an accused to have witnesses 
for his defence summoned during the pendency of the trial is an ordinary 
and natural right, and this right is not taken away but affirmed by section 
253; the Magistrate is bound to summon the witnesses, though it is discre¬ 
tionary with him to adjourn the trial. In the present case, treating it as a 
matter of discretion only, the Magistrate was wrong in refusing to summon 
the witnesses required. 


eiKip. 

xx i. 

Aet X, 
18b*. 


te 


In a case tried under the provisions of Chapter XIV of the Code of 

- Doorca- Criminal Procedure, (Act XXV of 1861) the accused 

i ' are entitled to have their witnesses summoned, and 
gutty oi others, 11 9. Magistrate has no power to refuse to summon 
W. R. Or. R. 55. them. 

Whenever a prisoner is put upon his trial he is entitled to have the 
p U witnesses examined de novo if they have previously 

« -nr u i qca given evidence on the trial of another prisoner itt 

gteSikh, 9. W. R. loo4 the same case, and it is not sufficient to require; ,the 

Or. R. 38. witnesses to identify the prisoner, and to read over 

to them their former examination and require them to attest it. 
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In a case in which a Deputy Magistrate took an active part in the cap- 

Hurrochunder Paul ture °® charged with having been members of 

ft others, 20 S. W. R. T ® s,embI ^T-P art ^ e ? r bo “ he h i m8el f 

tf 4 » a 7 fl tried on that charge—it was held that he was bound 

ur. n. 10 . to state to the accused, so far as he could, what were 

the facts he himself observed and ,to which he himself could bear testimo¬ 
ny : and the prisoner in such situation had a right, if he thought it desi¬ 
rable, to cross-examine the Judge, whose evidence should be recorded and 
form part of the record in the case. The proper course, however, for the 
Deputy Magistrate to have taken in this case would have been to decline to 
try the case, and to ask that it should be undertaken by some other 
Judge. 

A pardanashin woman summoned as a witness in a criminal case has a 

Hurr© Hoonderv r *&bt be exempted from personal attendance at 

fihowrihrnin in ta d Court > aml to be examined on commission. (See 

wowanram in re, 4 Farid -un-nissa in re 5 L L . R . All. 99.) 

I. L. R, Calc. 20; S. 

0.3C.L.R.93. 


* /' 
k 


A Magistrate is not at liberty to refuse to summon a witness tendered 
Deela Mahton V by an accused person, except,, on tli^ grounds speci- 


1882 . 


tied in section 359 of the Criminal Procedure Code 
(Act X of 1872); and if he does refuse, he is bound 
to proceed under that section. The fact that the 
accused declines to examine a witness is no reason 
for refusing to summon him to meet fresh evidence given subsequent to the 
defence being closed. 


Sheo Dyal Koeri, 61. 
L. R. Oalc.714; S. 0. 
8 0. Ia. R. 70. 


It is primd facie the duty of the prosecution to call all the witnesses 
« M _ TilmnnA who prove their connection with the transaction con- 
_ . . nected with the prosecution, and who must be able 

&.azi & anotner, . ^ important information. If such witnesses 
L. R- Calc. 121. S. C. are n0 ^ ca ll e( l without sufficient reason being shown, 
10. 0. L. R. 151. the Court may properly draw an inference adverse to 

the prosecution. The only thing that can relieve the prosecutor from calling 
such witnesses, is the reasonable belief that, if called, they wonld not speak 
the truth. Ho such corresponding inference can be drawn against an accused. 

Per Wilson, J.The only 

legitimate object of a prosecution is to secure not a conviction, but tbat 
justice be done. The prosecutor is not therefore free to choose how much 
evidence he will bring before the Court. He is bound to produce all the 
evidence in bis favour directly bearing upon the charge. It is primd facie 
his duty, accordingly, to call those witnesses who prove their connection 
with the transaction in question, and also must bo able to give important 
information. The only thing that cau relieve the prosecutor from calling 
such witnesses is the reasonable belief that, if called, they would not speak 
the truth. If such witnesses are not called without sufficient- reason being 
shbwn (and the mere fact of their being summoned for the defence seems to 
us bj no means necessarily a sufficient reason) the Court may properly draw 
an inference adverse to the prosecution. There is no corresponding infer- 
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once against the accused. He is inertly on the defensire, and owes no duty 
to any one but himself. He is at liberty, as to the whole or any part of the 
case against him, to rely on the witnesses of the case for the prosecution, or 
to call witnesses, or to meet the charge in any other way he chooses; and no 
inference unfavourable to him can properly be drawn, because he takes one 
course rather than another. 

The charge having been read to the accused person he stated his de- 

Empress v. Baldeo fei J lce to th * sa ™°’ u P on w ?! ich Magistrate, the 
_ , . ... witnesses tor the prosecution being m attendance, 

oro ai> " ■*" called upon the accused to cross-examine them. The 

*®3. accused refused to do so until he had examiimd the 

witnesses, for the defence who were not in attendance. The Magistrate 
then discharged the witnesses for the prosecution and adjourned the trial 
for the production of the witnesses for the defence. Held, per Spanicie, J. 
that the accused was not entitled to have the witnesses for the prosecution 
summoned, in order that they might be cross-examined by the accused, on 
the date fixed for the examination of the witnesses for the defence. Held 
also per Spanxie, J. that the Magistrate was empowered to record, both 
oral and documentary evidence after the witnesses for the defence had been 
examined. 

Where the Magistrate trying an offence rejected an application by the 
Satwarain Singh & accused person that a certain person might be ex- 
. o t t amined on his behalf either in Court or by Commis- 
amcHner m re, 6 l. sion> without recording his reasons for refusing to . 
R. All. ud'i. summon such person, as required by section 362 of 

the Criminal Procedmo Code, held that the conviction of the accused per¬ 
son must bo set aside, and the case be re-opened by such Magistrate, and 
the application by the accused for the examination of such person be 
disposed of according to law. 

It is irregular to allow a witness to be examined on behalf of the pro- 
Rei? V Chotev Lai & aecu fion after the prisoner has made his defence, 
a J q w w p when the witness is not one to contradict any new ‘ 
anoiner, d JM. W. r. cage U p j 3 y the prisoner. It is also an irregulari- 
Rep. All. 271. ty to prepare the charge against a prisoner after his 

defence has been recorded. 

Where the Subordinate Magistrate convicted certain persons without 
Proceedings of 5th a H° w i n g them a proper opportunity for summoning 
T , 1*70 Marl and attendance of witnesses named for the defence, 

* _ . * ' the High Court quashed the conviction and directed 

Rep. RUl. 27. the Subordinate Magistrate to re-hear the case. 

On the 30th March 1881, an accused person on his trial before, a Ma- 
™ _ Piiirti- gistrate asked that a certain witness might he 

” . _ _ ' _ ... summoned on hi3 behalf. .The Magistrate ordered 
Udain, 4 I. n. R. All. a summons to be issued for the attendance of such 
53. witness on the 18th April, to which day the further 

hearing of the case was adjourned. There was some delay in the service of 
the summons, and such witness did not attend on that day. The Magia- * 
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trate refused an application by the accused for the issue of a second sum- & al0| 
mons to such witness, with reference to .section 359 of Act X of 1872, onAotx!. 
the ground that such application was not made in “ good faith.” Held, 
that the provisions of section 359 of Act X of 1872 were clearly inapplica¬ 
ble to the case as it stood before the Magistrate on the 18th April, and he 
was bound to make a further attempt; the first attempt seemed to have been 
nominal merely to secure the attendance of the absent witness. w 

A charge of theft having been laid against A. and B. process was issued 

” • j_ a i i i • l • i i • 


against A. only, and upon his being put upon his 
trial, B. who had not been arrested was produced as 
a witness for the defence. Held, that his evidence 
was admissible. 

Reg. v. Ashruff Sheikh (6 S. W. R. 91) and 


Moheshchunder Ko- 
pali & Moheshchun¬ 
der Dom, 10 C. L. R. 

563. 

Reg. v. Hanmanta, I. L. R. 1 Bom. 610 distinguished. 

In every Sessions trial, no matter how often the case has been before 
Big. V. Sheikh Kya- ^ ie the witnesses must be examined de novo 

mut S W R 1864 * n ^ ie 8ame luanner as if the case were entirely new, 
^ « ’ ’ and the witnesses had not been examined before. 

. . ** To read to a witness his deposition on a former trial, 

is not an examination of the witness in the presence of the accused. 

It matters not how often the same offence is the subject of a Sessions 
Rig. V. Affazuddeen t r ^ a b hut every accused has a right to have the whole' 
% another s W R ^ ie ev hlenee given and recorded in his presence 

1864, Or. R. 13. 


just as if the witness had never before given his tes¬ 
timony on the charge. 


A Sessions Judge must form his opinion on the evidence taken before 
Reg V Charroo & hirn, and cannot act on depositions recorded before 


R. 


his predecessor. If the Judge who recorded some of 


the depositions of the witnesses on a Sessions trial. 


another, S. W. 

1864, Or. R. 32. i a obliged to leave the District before he can con¬ 

clude the trial, his successor must recommence the trial. 


At the close of the evidence for the prosecution, the attorney for the 
Tliirrv fhiim fUnip- defence, in answer to the Judge, stated that he 
. . _ meant to call witnesses. The Court then adjourned, 

Kerouuy V. ine am- an( i on the following day the attorney stated that, 
press, 101. L. R. Oal. on re-consideration, lie did not intend to call 
140; fci. 0.13 C. L. R. witnesses. The Judge allowed the prosecutor to 
358. . reply. Held, that though the strict interpretation 

of sections 289 and 292 of the Criminal Procedure Code (Act X of 1882) 
would warrant this course, it was never meant by the Legislature that the 
prosecutor should have a reply when no witnesses are called for the defence, 
the object of the law being evidently to let each side have.an oppor¬ 
tunity of. commenting on the evidence of the other, and not to give an 
additional advantage to the prosecutor in such a c£6e as the present. A 
well-known treatise, such as Taylor’s Medical Jurisprudence, may be referred 
' to in the course of trial. Hatim v. The Empress (12 C. L. R. 86) followed. 
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Certain witnesses who had been summoned for the accused failed td 
Queen Imprees v. W"°? th ? *7<£. 


Dhananjoi Chaudhuri 
& others, 10 I. L. R. 
dale. 931. 


trate refused to adjourn the hearing, or to issue 
fresh processes for the attendance of the defendant H 
witnesses, on the ground that they were all friends 
of the accused who would come to Court if the 
accused desired it. The prisoners were convicted. Held, the conviction 
must be set aside, the Magistrate having once granted processes he was 
hound to assist the accused in enforcing the attendance of his witnesses. 

Where a Sessions Judge gave it as a sufficient reason for the nonr 
rtneftYi fnmrMs v production of certain witnesses in Court on tjje part 
I of the prosecution, that they had been examined bv 
Kam Banal Lau a the Committing Magistrate against the express wish 
others, 10 I. L. R. of t ] ie p O ii 0e officer in charge of the prosecution. 
Calc. 1071. Held, that that was not a valid ground for the non¬ 

production of the witnesses in the Sessions Court. In conducting a case for 
the prosecution all the persons who are alleged or known to have knowleug ? 
of the facts ought to be brought before the Court and examined. 
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PART IV. 

SPECIAL & LOCAL ACTS. 


• ABKABI. 

The Lord’s Day Act does not extend to criminal cases in British Bur- 
.. _ mt,- mah. A. was convicted and fined for the breach of 

Abranam • an Abkari rule. Held, the conviction could not be 

Queen, I B. L. »■ Ap. supported, on the ground that the Abkari rule had 
Or. 17. no t the force of law. 

Under section 43, Act XXI of 1856, only persons holding licenses, and 
_ Hamkishen n0 ^ their servants, are subject to the penalties speci- 

- l/JL. ~ . 6 ’ fied in the section. 

8 8. W.R. Cr.R. 4. 

According to section 38, Act XXI of 1856, no conviction can be had 
_ ' _ _ Dass un ^ er section 50 against a person whose license has 

- « 1 « not been recalled, 

16 8. W. R. Or. R. 59. 


Where a person sells liquor in contravention of, and under colour of a 

T ,_ql.i,. license which stands not in his own name but in that 

Ishurchunder Shaha, of the person for whom he is the recognized agent, 
petitioner, o. W. j ie caTlll0 t t, e allowed to evade the provisions of sec- 

of the Act XXI of 1856 by setting up that 


19 8. W. 

R. Or. R. 34. tion 43 

it is not a license to himself. 


Where opium 

Reg.- v. Gnnesh 


was found in the possession of a person who was a 
„ h servant of the accused, and who alleged that he 
on e m o obtained it from the wife of the accused, and that 
Mana, 20 5. W. K. the wife had purchased it from an opium cultivator. 
Or. R. 54. it was held that the accused could not be convicted 

under section 53, Act XXI of 1856, as it had not been shown that the pur¬ 
chase by his wife was authorized by the accused, and therefore her possession 
of the opium or that of the servant could not be considered the possession 
of the accused. 


To warrant a conviction under Act XXI of 1856, section 48, the accused 
B r , a , must have manufactured some country spirit made 

neg. v. Aoyiasn ^ the native process of distillation as described in 
feaona ** Others, 24 B. sec tion 90 of the Act, or they must have sold spiri- 
W. R. Or. R. 8. tuous or fermented liquors or intoxicating drugs. 
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The accused, who held a license for the sale of imported liquors, sold 
_ ’nin-g.Tnhiir country spirit,'and was charged and convicted by the 
a Vo ok c* w Assistant ^Magistrate under section 44, Act XXI of 

ri b : * **' W * ^856. The Assistant Magistrate on the same day 

Or. R- 3- found that the conviction should have been under 

section 48 of the Abkari Law, and recorded a note to that effect: Held, 
that as it was clear from the evidence recorded and from the answer of the 
accused, that he was not misled as to the charge against him, and conse¬ 
quently in no way prejudiced by the erroneous description of the offence 
contained in the conviction, the conviction should be altered so as to bring 
it under section 48, Act XXI of 1856. 


Where a sale of 

Reg. v. Sristidhur 


an excess quantity of ganja took place, and tlie man 
effecting the sale pleaded that he was only a servant, 
while the owner contended that he did not conduct 
the shop and gave no authority to his servant to sell 
ganja in excess of his license: Held, that the owner 
of the shop was responsible for the offence committed, and liable to the fine 
which had been imposed on him. 


Shaha, 25 
Or. R. 42. 


S. W. R. 


An offence under section 49 of Act XXI of 1856 can be tried summari- 
TPrrmrps** v Raida ty under section 222 of the Criminal Procedure Code 
TvT no7 o * j tp (Act X of 1872) the confiscation provided by section 
v R n ^9 being merely a consequence of the conviction, and 

Calc. F. B. 3o6, S. C. not forming part of the punishment, for the offence. 

1 0. L. R. 442. Khetter Mohun Chowrungi (22 S. W. R. Cr. 48) 

and Juddoonath Shaha (28 S. W. R. Cr. 38) overruled. 

The provisions of section 74 of the Bengal Excise Act (Bengal Act VII 
lamchunder Shaw °* 1878) as to additional punishment, where there 
. rt+inor-a w TVio Pm- been a “ previous conviction for a like offence ” 
r - r p contemplate merely the case of the offender having 

press, o l. Jj. K. C- been already convicted of an offence punishable with 
575 ; S. C. 8 0. L. R. a fj ne 0 f r s . 200 or upwards, and being again con- 
250. victed of another offence punishable with the same 

punishment; it is not necessary that he should have been previously con¬ 
victed of the same offence. 

The accused were sentenced by the Presidency Magistrate, under sec¬ 
tions 58 and 74 of the Bengal Excise Act, to a fine of Rs. 200 each, in de¬ 
fault to three months’ imprisonment, and in addition to six months’ impri¬ 
sonment, which was the maximum term that could be awarded under see- 
tion 74. Held, that the sentence of imprisonment was not in excess of the 
powers given to the Magistrate by section 12 of the Pi’esidency Magistrate’s 
Act (IV of 1877) the imposition of the additional sentence of imprisonment 
not affecting the Magistrate’s power as regarded the original sentence un¬ 
der section 58. No limits with regard to any distilleries in Calcutta having 
been fixed under section 9 of the Act, within which spirituous liquor manu¬ 
factured otherwise than in that particular distillery, shall be introduced or 
sold without a special pass, and the fixing of such limits being necessary to 
a conviction of an offence under section 58, the convictions in this case 
were set aside. 
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Section 53 of the Bengal Excise 4°t (Bengal Act VII of 1878) does not 
Empress V. Nobocoo- applyto sales by.a licensed vendor contrary to the 

mar Pal, 6 I. L. E. 

Oalc. 621. 


terms of his license. That section provides for a 
breach of the condition of a license not covered by 
the second clause of section 59 of the Act. 


A sale of more than twelve quart bottles, or two gallons of spirituous 
Empress v Nuddiar or ^ ermen l ie ^ liquors of the same kind , made at one 


Ohand Shaw, 6 1.1*. 
R. Oalc. 832; 8. 0. 8 
O.L.R.152. 


transaction, is a sale by wholesale. 

Quaere :—Whether a sale of twelve quart bottles 
of one kind of liquor, and three quart bottles of an¬ 
other kind, at the same time, comes within the 
prohibition in the explanation clause of section 15. (Bengal Act VII of 
1878.) The licensed retail vendor himself is the only person liable to 
conviction under section 60. 

The conviction of servants of a licensed vendor of spirits for a breach of 


Empress v. Baney 
Madhub Shaw & 
another, 8 I. L. R. 
Oalc. 207. 


the license is not necessarily illegal. In re Isliur 


Cliunder Shalia (19 S. W. R. Cr. R. 34) followed. 
Empress v. Nuddiar Cliand Shaw, I. L. R. 0 Calc. 
832; S. C. 8 0. L. R. 152) dissented from. 

Two servants of a licensed vendor of spirits 
were charged with having committed two breaches of the conditions of the 
license, and the maximum fine for each breach was inflicted. Held, that the 
Magistrate was competent to punish each of the servants separately in this 
manner. The excise officer, to whom a licensed vendor of spirits is bound 
to produce his license, must be an excise officer of the higher grades, not 
any police officer who may be exercising the powers of an excise officer. 

A Magistrate in cases where no appeal lies, is bound to record a brief 
- s , . • statement of his reasons for convicting an accused, 

a if u ot t* Where a person is arrested, and certain charges are 

Hath Shana, 8 I. L. eil tercd against him in the police book, he should not, 

R. Oalc. 195. on the day of trial, be called upon to meet other 

charges without previous intimation being given to him of the additional 
charges. 

Penal Statutes must be "construed strictly, i. e., nothing is to be re- 
Kola 8"*^ as w lbliin the meaning of the Statute which 


Empress v. 
Lalang & another, 8 
I. L. R. Calc. 214. 
Chief Commissioner 


is not within the letter and clearly and intelligibly 
described in the very words of the Statute itself. 
Where under section 15, Bengal Act VII of 1878, the 
of Assam, exercising the powers of the Board of 
Revenue, fixed, by a Circular Order the limit at six quart bottles of country 
spirit as allowable for retail sales, and an accused was charged under seetion 
17 with possessing more than that quantity, hut the amount he had was 
less than the amount stated in section 15. Held, that lie was not guilty of 
any offence under section 61, and that no lesser quantity than that specifi¬ 
cally mentioned in section 15, of country spirits which might have been 
declared to be the maximum quantity by any such order made under the 
provisions of section 15, could be deemed to be the quantity specified in sec¬ 
tion 15 within the meaning of section 61. 
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D. was the holder of a license for the sale of spirituous and fermented 
Empress t. Dharam Uquors by . retail for a period termmating on tto 
T»as ITT p All 31st December 1877. On the 10th January 1878, 
’ * 'his license not having been renewed by the Collector,; 

D. sold certain spirits by retail. On these facts h& 
was convicted of the illicit sale of liquor. Subsequently to his conviction 
his license was renewed. Held, that, under such circumstances, his convict 
tion was, good. 


Empress v. Mahim 
dra Lai St another, 1 
I.L. R. All. 638. 


Empress v. Seymour (11. I. L. R. All. 630) distinguished. 

A. held a license for the sale of spirituous and fermented liquors by 
retail for a period of three months terminating on 
the 31st December 1877. Prior to the 8th January 
1878 no notice was given by A. of her intention not 
to renew the license, nor had the license been recalled 
by the Collector. Between the 1st January 1878, and the 8th January 
1878, both days inclusive, A.’s servants sold spirituous and fermented liquors 
by retail. On these facts A.’s servants wore convicted under section 62 of 
Act X of 1871 of the illicit sale of liquor. Held, following the opinion 
expressed in Empress v. Seymour (1 I. L. R. All. 630) that, the convictions 
were bad, as A.’s license, under the provisions of section 32 of that Act, 
remained in force until she gave notice of her intention not to renew it or- 
it was recalled by the Collector. The principle of the decision in Empress 
v, Seymour dissented from. A. should have been prosecuted under section 
67 of the Excise Act for not paying her monthly fee in advance. 


October 1877 N. was granted a license for the sale of 


mour, 1 I 
630. 


L. R. All 


On the 30th 

Empress v. Sey- spirituous and fermented liquors by retail terminating 
- - - - on the 31st December 1877. On the 11th January 

1878, such license was renewed by tlie Collector for 
a period terminating on the 31st March 1878. On 
the 14th January 1878 N.’s servant was convicted, under section 62 of Act 
X of 1871 of the illicit sale of liquors between the 1st January 1878, 
a.nd the 10th January 1878, both days inclusive. Held, that the renewal of 
N.’s license was a condonation of the offence and the conviction was bad. 
Semble ;—That in as much as N. had given ne notice of his intention not 
to renew the license, nor had the Collector recalled it, the license remained 
in force, and the conviction was consequently bad, under section 32 of Act 
X of 1871. 


Held, in a prosecution under sections 19 and 63 of Act X of 1871, that 
Empress v. Hait definition of “ ser ” given in section 2 of Act 

XI of 1870 was not so intelligible and clear as to be 
capable of general application, and that it did not 
supersede the local customary weight of a ser being 
ninety-five tolahs (the Government ser weighing- 
eighty tolahs), and the accused having been found 
in possession of ninety-six tolahs only, that the excess of one tolah over the 
local weight was not such as to warrant the presumption of the guilt of the 
accused. 


Ram. 

Empress v. Cheda 
Khan, 3 I. L. R. All. 
404. 


I 
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A Sulk-Conductor in the Comm^sarial Department is not a “ soldier ” 
Emp ress v. Dosa- within the meaning of section 14 of Act III of 1880 * 
,,* - and consequently the sale of spirituous liquor to the 

P wife of such a person, without the license required 

Other, 3 I. L.. R. All. by fbat section, is not an offence against that section, 
214. 

Neither under the provisions of the Madras Abkari Act nor under the 
Reff V Kokkili provisions of the Abkari Amendment Act, Madras, is 
- a. an order by a Magistrate confiscating a boat used for 

Others 41 L R Mad ca ' rr yi n £> liquor without a valid permit, legal. 

240. •’ 

The offence, under Madras Act III of 1864, section 25, of not producing 

too* V Vn.ftRnt.RTma when caIled u P on b - Y tbe P oIice > a liquor license, is 
Keg. • PP » no t one for which a Magistrate may proceed under 

41. L. R. Maa. 261 . section 26 B. of Madras Act. V of 1879. 

The provision in section 21 of the Madras Abkari Act limiting the 
to y liability of licensed vendors .whose license has ex- 

T T *M pj re( j the case in which they are found in posses- 

8 I. Jh. ^att. 131. b j 01 j 0 f liquor kept for the purpose of sale must be 
read as an exception to the general provision of section 22. 

Although a Magistrate may not confiscate animals under section 23A. 
« ip* e * of the Madras Abkari Act, yet the proceeds of what- 
Reg. V. SaKiya, o l. ever b a g been confiscated by the Collector under sec- 
L. R. Mad. 137. tion 17, including animals, would be available for 

distribution in the manner prescribed in section 26B. 

The prisoner was convicted at a Criminal Sessions of the High Court 
_ . for supplying liquor without a license, an act made 

Reg. v. Dwiognue, punishable by Madras Act No. I of 1866. Held, 
5 Mad. Rep. 277. that the High Court had no jurisdiction in as much 
as the act which creates the offence declares it to be punishable by a Magis¬ 
trate. HoniiOWAT, J. dissented from the judgment. 

Quaere :—Whether the Local Legislature has power to enact that a 
European British subject shall be punishable by a Magistrate on summary 
conviction for an offence newly created by the Local Legislature. 

Sweet pul™ juice, which by exposure to the operation of natural causes 
ferments and becomes toddy, is as much manufac¬ 
tured by the person who exposes it as if the same 
result were produced by the process of distillation. 

Rep. Rul. 26. 

Upon a conviction under section 22 of Madras Act III of 1864 for con- 

_ ,. _ - veying liquor without valid permits, -it appearing 

Proceedings Of 20th th ^ t 4 e defendants produced permits by the Taluk 
July 1870, 6 ®iS>d. ^bkarry Renter covering the amount of liquor which 
Rep. Rill. 29. was being conveyed, but made out in the names of 

third parties who were not present when the liquor was seized, but on whose 


Proceedings of 17th 
June, 1870. 5 Mad. 
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behalf the liquor was at the time of seizure being conveyed. Held, that the 
permits were valid and the oeuviotipu was bad. 


Primd facie, toddy is fermented palm juice. A conviction under sec- 

Proceedings of 21st S on 21 ® f Act oi , 1864 > f, f sellin £ without a 
ft* 1Q7n k ii/r j license upheld, although no evidence was given as to 
Oct. 1870, 0 Mad. whether fermentation had taken place. 

Rep. RuL 36. 


The* Magistrate 

Proceedings of 4th 
Nov. 1870, 5 Mad- 
Rep. Rul. 


convieted the accused under section 21 of Act III of 
18(54 and directed the confiscation of certain arrack 
found in his possession. Held, that the accused 
being a licensed vendor, the arrack was not liable 
to confiscation. 


The High Court in their proceedings dated the 21st October 1870, did 
Proceedings of 4th 1104 “ l4eU(4 define toddy as a matter of law. 

Jan., 1871. 6 Mad. 

Rep- Rul. 11. 


Beer is not included in the term “ spirituous liquor ” as used in section 

Proceedings of 14th 30 of Madras Act 1 of 1866 - 
March, 1873. 7 Mad. 

Rep. Rul. 15. 


Where more than one person is convicted, under section 4 of Reg. XXI 
of 1872 of keeping smuggled opium, each of the 
Reg. V. Vakhat- convicts is liable to the whole penalty therein im- 
chand & another, 1 posed, viz., the forfeiture of double the value of the 
Bom. Rep. 50. opium, and double the amount of the duty leviable 

thereon. 

The decision of the late Sadr Foujdari Adalat reported in Vol. Ill of 
Mobexs’h, S. F. A. Reports p. 673 overruled. See Reg. v. Showdar Ghenar 
post. 

A conviction and sentence by a Full Power Magisti-ate for breach of the 
» tt Qadii vnlflrt rules for the retail sale of opium, under Reg. XXI 
*1 g. • of 1837, section 10 annulled for want of jurisdiction, 

Pavadi, 3 Bom. Kep. ag « qq ie ^illah Magistrate ” alone was empowered to 
Crown Oases, 39. enforce the penalty. 

A conviction and sentence by a Magistrate F. P. under Reg. XXI of 
i> an . w fiania Wn 1872, section 10, clause 4 annulled for want of juris- 
' p diction; the Zillah, (£. e., District) Magistrate only 

Bapu, 3 Bom. Kep. empowered by the Regulation to enforce the 

Crown Cases, 50. penalty. 


Where several persons knowingly harbour, keep or conceal a parcel of 
si,/vardflr smuggled opium, one penalty of double the value of 
Keg. v. P such opium, and of double the amount of duty 

Ghenar et al., 7 Bom. i ev i a ble upon it, only, is recoverable, under Reg, 
Rep. Crown Cases39. XXI of 1827, section 4. Reg. v. Vakatcliand (1 Bom. 
Rep. 50) overruled. Reg. v. Rajgur Yeneegur (3 Morris’s Fouzdari Rep. 
673 approved). 
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The offence of possessing above a.«quarter of a Surat ser of opium not 
Reg. v. Hira Jiva, 8 ^ ow . n tave been legally obtained is exclusively 


v. 

7 Bom. Rep. Grown 
Cases, 59. 


•/ — —-* 

cognizable by District Magistrates : Reg. v. War ay an 
vd Natha and others Criminal Reference No. 109 of 
1869 overruled. 


The offence of unlawfully being in possession of smuggled opium is an 
■d t aim vaio/i offence exclusively cognisable by a Magistrate of a 
q . ’ _ district or of a division of a district, as representing 

BaJcru, 8 Bom. Rep. tlie Zillali Magistrate referred to in Reg. XXI of 
Grown Gases, 118. 1872, section 7. No other Magistrate or Court has 

now jurisdiction to hold a preliminary inquiry into, or to try a person 
accused of, such an offence. Reg. o. Hira Jiva (7 Bom. Rep. Crown Cases 
59) approved, and the Court’s reply No. 123 of 19th August 1867, to the 
Kh&ndesli Session Judge’s reference No. 702 of 1867 dissented from. 


Although the effect of section 21 of the Code of Criminal Procedure 
n<wi* (Act XXV of 1861) is to give exclusive original 
Reg. V. Baau uaaa j urisdiction to the Magistrate of the district in the 
J»aai, ® .sJOHL Rep. ^. r j a ] G f cases under section 7 of Regulation XXI of 
18®* 1827 for abetting the smuggling of opium, that sec¬ 

tion (21) does not exclude the appellate jurisdiction vested in the Court of 
Session by section 409 of the Code. 

The district Magistrate, whose Court is the proper tribunal for the 
__ trial of an offence relating to the smuggling of 

Reg. V. uarayan opium has, under section 21 of the Code of Crimiual 
Gangaram & others, Procedure (Act XXV of 1861) power to inflict any 
9 Bom. Rep. 343. fine provided by Regulation XXI of 1827 for such 
offence, even though the fine may exceed Rs. 1,000. The arrest of a person 
accused of the above offence without a warrant is generally illegal, except 
under the circumstances specified in section 108 of the Code of Criminal 
Procedure. 

Section 61 of Act VII (B. C.) of 1878, must be construed strictly. 

_ . Accordingly the words “the quantities specified in 
Empress V. KOia sec ^ on 15 ” j u that section must be taken to con- 
Lalang & another, lu template the quantities actually mentioned in section 
0. L. Ijg 155. 15 and not such quantities whether greater or smaller 

as the Board of Revenue might under auy authority in it specially fix upon. 

Qucere :—Whether the Board of Revenue lias power specially to direct 
that any exciseable article may be sold in greater or less quantity by whole¬ 
sale or retail than is specified in section 15 of Act VII B. O. of 1878. 


the provisions of section 52 of Act VII of 1878 
(B. C.) that the amount of fine in respect of a breach 
of licence may he realized from the master, two or 
more servants of a licensed vendor of spirits may, 
on committing a breach of the licence, be fined in 
the full penalty. Where a licence provided that the 
licencee would “ produce for inspection on demand of any Excise officer 
above the rank of a head constable or cliaprassie his licence and accounts, 

87 


Notwithstanding 

Baney Madhub 
Shaw & another, pe¬ 
titioners in re, 10 0. 
L ft. 389. 


s. a sfi, 

33, 106, 
108, Act 
X., 1883, 


S. r>. SB, 
29, 57, 
Act X, 
1882. 
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* 

&c., “ it was held that an inspector of police although empowered under 
section 42 of Act YII (B. C.) of* 1878, was not an excise officer within the 
meaning of that Act, and non-compliance with a demand made by such 
inspector for production of the licence did not render the persons who 
refused to produce such licence liable to a penalty. 


The licensed vendor and not his servants is liable under section 59 of 
Nomullu Akond & the Excise Act YII (B. C.) of 1878 for contravention 


others in re, 110. L. 
R. 416. 


of the Act. 


At the request of 

Kyte in re, 11 G. L. 
R. 427 ;S. G.9I. L.R. 
Gale. 223. 


certain licensed excise dealers in Agra, to whom li¬ 
quor was consigned from Europe, A. in Calcutta 
paid the duty and landing charges, and was in the 
act of forwarding the liquor to Agra when the 
liquor was seized in his possession and a charge laid 
against him of being in the possession of exciseable liquor without a pass in 
contravention of section 61 of VII (B. C.) of Act 1878. A. was convicted. 
Held, that the conviction was bad. 

Contrary to the conditions of his master’s opium license, the servant 
sold a preparation of opium between sunset and 
sunrise. The master was not present and there was 
no evidence to show that he had directly or other¬ 
wise authorised the illegal sale. Held, that the 
master was not liable to a penalty under section 9 of Act I of 1878. 

A person who is not a licensed vendor under Act VII (B. C.) of 1878, 
Empress v. Eshan- ^ 00s n °t commit an olfenco by being in possession of 


Bhoobun Chunder 
Shaw & another in 
i*e 11 0. L. R. 464. 


chunder 

another, 

451. 


Dey & 
12 G. L. R. 


a quantity of country spirits less than 12 quarts; 
although that quantity may be more than the quan¬ 
tity authorised by the rules of the Board of Revenue 
under the powers conferred on it by section 13 of the 
Act. 

Lalong, I. L. It. 8 Calc. 214 (S. C.) 10 C. L. R. 155 


Empress v. Kala 
followed. 

A necessity for altering a conviction from one section to another for 
cognate offences when the accused has not been prejudiced by ally such 
error is no sufficient ground for a reference to the Court of Revision. 

The words “ beyond the limits of the Madras Abkari ” mean beyond 
HmHeirtn mbp Nn 118 the limits of the Abkari of the Town and suburbs of 
» 1 qqi w . j'ce Madras.” It is no offence against the Abkari Act 
oi looi. , . conve y liqnor either within or beyond the Madras 

territories so long as the liquor, while within the Madras territories, is ac¬ 
companied by a valid permit. 

Animals &c. employed in conveying unlicensed liquor are not liable to 
_ , . , confiscation otherwise than by the order of the Col- 

Sakiya, accused. lector . but wher6 the collector has ordered their 
™ eir » *57. confiscation^ the Magistrate convicting the offender 
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should distribute the value of such Animals or articles when making an 
award under section 26 B. 

Selling toddy in measures of less capacity (than prescribed in the rules 
- .. „ , framed by competent authority) is not an offence 

Proceedings Of 23rd un der section 20 of the Abkari Act, but the selling 
Dec. 1879. Weir, 0 f iiq UO r in measures other than the specific mea- 
458. sures prescribed by the rules framed by competent 

authority, being a breach of the seller’s license, is an offence punishable 
under section 20 of the Act. 

An order of *a Magistrate directing the sale by public auction of liquor 

Proceedings of 28th “ J?® possession of a person selling without 

, license held to be illegal. 

Jan. 1878. Weir, 459. b 


The license to sell made out in the name of a male member of a family 
Proceedings of 11th protect the wife, brother, or agent of the licensee 

Dec. 1871. Weir, 

460. 


selling on his behalf. 


On a conviction of an offence under section 21, a Magistrate has power 

Proceedings of 1st to 01 ' der the fori ' eitlu '° of tllc liccus0 - 

Oct., 1880. Weir, 

460. 

The manufacture of “ Sonti Mandu,” a material used for purposes of 

Proceedings of 14th * ,,<J prepn^tion of liquor, 'is not a 

a e. 1CO i __ . manufacture of liquor and is not therefore an offence 
Sept., 1881. Weir, UU( j er section 21 of the Act. 

461. 


Proceedings of 27th 
Sept., 1881. Weir, 
461. 


On a conviction for an offence under section 21, it is not competent to 
the Magistrate to adjudge the confiscation of pro¬ 
perty found in the possession of the accused which 
is in no way connected with the offence committed, 
e. g., paddy. 

Section 22 of the Act must be read with section 21. The latter section 
__ _ . , is an exception to the general provision in section 

V. Ramaiya, accused. 22 So reaahl „ them, section 21 limits the liability 
Weir, 462. 0 f persons found in possession of liquor above the 

permitted quantity, (e. g., a vendor whose license has expired) to possession 
for the purpose of sale. 

Where 1st accused sold liquor without a license in a private house and 
OvA/iaadinira nf Qrrl was arrested for an offence under section 21, the 
, -I - JjL w • Police Officer who effected the arrest having entered 
April itHJU. weir, j 10use without a warrant, and the 2nd and 3rd 

463. accused who resisted the arrest were convicted of 

abetting an offence under the section, it was held that the convictions of the 
2nd and 3rd accused were illegal because the Police officer could not enter 

; 
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fijjg; 

the house Without warrant and the arrest not being lawful, resistance 
thereto was not unlawful; held also that the mere consumption of the 
liquor sold in the house was not an assisting of the dealer in selling with¬ 
out a license. 

Under sections 23A. and (5 of the Abkari Laws Amendment Act Y of 
Prrw»oof1i«a , a nf 11tli 1379, Magistrates have power, on a conviction' of 
a + looA \tt • ack the offences specified in section 23A. to confiscate the 
OCt., lcou. Weir, 4b . liquor implements or vessels. 

Sections 26 B. of Act Y. of 1879 renders it obligatory on a Magistrate 
tK, f 01 + who convicts an accused person o£|in offence under 

1? h iftftn ■or ■ Aar section 22 of the Act to award in equal shares the 
ieo. 1880 . weir, 44b. fi ue and the sale proceeds of the vessels and convey¬ 
ances to the officer who apprehended the offender and to the informer. 

The home manufacture of liquor, even for bond fide domestic consump- 
Proceedings of 7th is “ °*™ce punishable under section 21 of 

Aug., 1879 Weir, (Madras) Act III of 1804. 

467. 


The servant of a licensed vendor sold eight quart bottles of country 

Empress v. Ishan- T tit ; ! md , employed a cooly to carry them as he 
. q t t directed. The servant was convicted under sec- 

7 a K ‘ tion 60 ® en S al Act VIT of 1378; and the cooly 
Calc. 847. was convicted under section G1 of the same Act. 

It was suggested that the servant should have 
been convicted under section 53 and that the cooly had committed no 
offence. Held, that the conviction of the cooly was illegal, and must be 
set aside. 

Held, also, that the servant was properly convicted, and whether under 
section 60 or 53 was immaterial. 

Reg. v. Ishanclmnder Shah, 19 W. R. Cr. 34) ; and (Empress v. Baney 
Madhub Shaw, 2 I L. R. 8 Calc. 207; 10 C. L. R. 389) followed. 

The necessity for altering a conviction from one section to another for 
cognate offences, when the accused has not been prejudiced by any such 
error, is no sufficient ground for a reference to the Court of Revision. 

A. who held a certificate under Act YU of 1878 (the Excise Act) from 
Davis v Kovlas tllC De l ,ut J Commissioner of Police that he was 
iq n entitled to a license from the Collector to sell muddut 
t ** 08 ’ 16 conditions set forth therein, obtained such 

L. R. 33 j. a license from the Collector under Act I of 1878, 

(the Opium Act) upon the conditions mentioned. No license was granted by 
the Deputy Commissioner of Police, it not being usual for licenses to be 
granted by the Police where a license had issued by the Collector upon a 
certificate from the Deputy Commissioner. A. was charged under section 
40 of Act lY of 1866 (ns amended by Act II (B. C.) of 1876) with a breach 
of the conditions, not of the license but of the certificate the act com¬ 
plained of having been committed by A.’s servant. Held, that the sale of, 
muddul is regulated by Act I of 1878, and therefore no license from the 
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Commissioner of Police for the sale of muddut was requisite under sections 
36 and 87 of Act IY of 1866. Held, further, that section 32 of Act IV of 
1866, applied to the case, and that under that section a license from Deputy 
Commissioner of Police was necessary for the sale of muddut and accordingly 
that A. although he had obtained a certificate from the Deputy Commis¬ 
sioner of Police entitling him to a license under Act I of 1878, was liable 
to punishment by reason of his not having under section 39 of Act IV of 
1866 also obtained a certificate from the Deputy Commissioner. See in re 
Bhoobun Cliunder Shaw, 11 C. L. R. 464. 


ACT IX OF 1868. 

Where it is sought to recover the penalty described in section 17 of 
Proceedings of 26th Act IX of 1868 from any person who omits to take 
r i i qcq a wr a out a certificate the Collector who issued the notice 
July, loud. 4 ala . s } 10u ]j p re fer a complaint before a Magistrate, and 

Rep. Rul. 62. the Collector cannot prefer the complaint before 

himself in his capacity of Magistrate. 


ARMS ACT. 

A Magistrate issued a notification that all persons desirous of carrying 
v Nandkumar arms should take out a license enabling them to do 
_ * o a l R An so ’ un ^ er sec ‘ti° n 26 of Act XXXI of 1860; and 

Hose, an. ■ P* ce rtain persons were, in consequence of his notifica- 
149. tion, arrested and brought before him charged in a 

police report with carrying arms without license. No summons or warrant 
had been applied for, nor any complaint lodged before the Magistrate, previ¬ 
ous to the arrest of the prisoners. No charge in writing was framed as 
required by sections 250 and 251 of the Criminal Procedure Code (Act XXV 
of 1861). No evidence was taken; but the prisoners admitted carrying the 
fire-arms. The Magistrate eonvicted them, under section 188 of the Indian 
Penal Code, of disobedience of an order duly promulgated by a public ser¬ 
vant. There was no evidence that the disobedience would cause or tend to 
cause annoyance, obstruction or injury to human life, health, or safety. 
Held, that the convictions must be quashed. Necessity of observing the 
rules laid down in the Criminal Procedure Code remarked on. 

The proceedings of a Magistrate directing the issue of a summons to 

Purshad w***' and of . a w ? mmt of “ l’ CTS ° n 

. £ or £j ie possession or arms without a license under 

Narain peti- ^ct y^Xl of 1860, were quashed as illegal. 

tioner, 18 S. W. R. 

Or. R. 1 S. 0 9 B. L. 

R. App. 34. 


S. S. 25a, 
254. 258, 
ActX, 
1882. 
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The mere possession of arms without a license in Gya, was held to bo 
Modnarain Puri 110 °^ ence un( h’ r the Arras Act, XXXI of I860, the 


petitioner, 18 S. 
R. Cr. R. 26. 


W. 


provisions of section 32 of that Act not having been 
extended to that district. 


A collection of fire-arras, consisting of four small cannons, four pistols, 
u, m , and thirty-one muskets, had been kept as objects of 

otto n worship in a Sikh temple in Patna for upwards of 
Singh, 8 I. L. R. Calc, two centuries. The Mohunt of the temple neglected 
473- to take out a license in respect of these arms under 

Act XI of 1878. A police inspector, who was appointed to see that the 
provisions of the latter Act were obeyed, searched the temple on informa¬ 
tion received, and, having found the arms, prosecuted the person who had 
charge of the temple. The latter was convicted by the Deputy Magistrate 
of Patna under section 19, clause (f) of Act XI of 1878, and sentenced to 
pay a fine of Rs. 50, or to be rigorously imprisoned for two months. The 
Deputy Magistrate also ordered the arms to be confiscated, and directed that 
their value and the fine should be divided between the informer and 
the Police Inspector. On a reference from the Sessions Judge of Patna, 
Held, with reference to Act X of 1872, section 579 and the last heading to 
Schedule IY of the same Act, and to section 19, cl. (f) of Act XI of 1878 
that the proceedings of the Police Inspector and the conviction of the ac¬ 
cused were not illegal. There is nothing in the Arms Act to exempt the 
custodians of a temple from complying with the requirements of the Arms 
Act, either by taking out a license or obtaining exemption under section 
27. Section 25 of the Arms Act appears to refer to cases in which the Ma¬ 
gistrate considers that arms, whether under license or not are possessed for 
an illegal purpose, or under circumstances such as to endanger the public 
peace. Section 30 of the Arms Act appears to contemplate the presence 
of some specially empowered officer besides the officer conducting the search. 


The mere possession of arms in a certain district being an offence, if 
Reg. V. Sheoper- there be satisfactory evidence that the prisoners were 
«hnr, Sb another hl tlie possession of arms, they would be punishable 
9 TT W P R All* * or snc ^ illegal possession, notwithstanding the police 
2 N. w. Jr. Rep. All. ma y have also committed an illegality in their proee- 
57. dure in conducting the search for the same. 


In a district where bison are notoriously in tlie habit of injuring crops, 
d P 0 . v Bonm? va a license under Form XI, Rule 16, of the Indian 
_ rV ‘ ., _ T Anns Act (1878) rules (to kill wild beasts which 

unetti <55 o ners, o . hi jure crops) justifies tlie bolder thereof in shooting 
L. R. Mad. 26. bison for the sake of sport without taking out a 

sporting license under Form VIII, Rule 13 of the same rules. 


The manufacture 

Reg. v. Suppi & 
another, 5 I. L. R. 
Mad 159. 


or possession of fireworks, including rockets which 
are mere fireworks, without a license is not prohi¬ 
bited by section 5 of tlie Indian Arms, Act, 1878. 
The rockets referred to in section 4 are war-rockets. 
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A gun rendered unserviceable by the loss of the trigger does not fall 
Reff v Siddanna within the definition of “ arms ” in section 4 of the 
RT T n an ’ Indian Arms Act, 1878. Possession of such a weapou 

o x. it. xv. J»xaa. ou. without a license is no ofEence. 


The term “ manufacture ” in the Arms Act, XI of J 878, cannot be 
Proceedings of 4th construed to include “ repair.” 

March, 1879. Weir, 

468. 

Proceedings of 4th A battle-axe is an arm within the meaning of 

Sept?, 1879. Weir, the Act * 

469. 


The manufacture or possession of fire-works, including rockets, is not 
Suppi & Moidin prohibited by the Arms Act. 

Kutti, accused. Weir, 

470. 


The offence of failing to deposit arms being an-offenee punishable with 
Proceedings Of 30th imprisonment for a term which may extend to 3 
. 1ft7Q w • years is, by force of section 8 of the Code of Crimi- 
AU ®., 10 ’ nal Procedure, not cognizable by a Magistrate of the 

470* 2nd class. 


Proceediags of 13th An offence under section 19 of the Arms Act is 

Oct., 1879. Weir, 471. not triuble s " mnlurilj '- 

Carrying a gun without ammunition in the absence of license, held to 
Proceedings of 31st amount to an offence under section 19 (/), not 19 (eb 

August, 1881. Weir, 

471. 


A conviction under section 19 (r) of going armed for purposes of sport. 
Revision Gase No. when merely licensed to go armed for the destruction 
*70 lOflO Wait- °f wild animals, quashed ou the ground that the 
01 we * animals sought to be killed, were animals notoriously 

472. destructive to crops. 


BREACH OF CONTRACT. 

Coolies in Assam who have received advances in contemplation of 
M . work to be done, may be proceeded * against under 

Reg. v. Gaub Oorah Act xnI of lm 

Oacharee & others, 8 
St W. R. Or. R. 6. 
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A breach of contract to supply wqod does not fall within the purview of 
• Upper Assam Tea Act XIEI of 1859. 

~__ „ Kkmi>, J.:—Thopoor was under contract to- 

^ ^ supply wood to the aforesaid Company on a eonsi- 

4 B. L. R. App. 1. deration of rupees 100 advanced to him by the Com¬ 
pany. The contract states that he would deliver the wood in June 1869, 
and in that he would not fail. This is a contract, the breach of which can 
only be remedied by suit in the Civil Com-t. The provisions of Act XIII of 
1859 are*not applicable. That Act was passed to provide for the punish¬ 
ment of breaches of contract by artificers, workmen and labourers. The 
contractor in the present case is not an artificer, a workman, or a labourer. 
The order of the Assistant Commissioner is quashed. <■ 

Act XTTT of 1859 does not apply to contracts for a “ chakri ” domestic 
Domestic Servants or personal service, but to contracts to serve as arti- 
in re, 3 B. L. R. Ap. flcer ’ wolkmun ’ orfcbonrer. 

Or. 32; S. C.12S.W. 

R. Cr. R. 26> 

An agreement for personal service in conveying indigo from the field 
Nowa Tewaree & to the V£l ts is not a contract, the breach of which is 
another 6 S W R punishable by section 490 of the Penal Code. 

Cr.R. 80. 

Act XIII of 1859 relates to fraudulent breaches of contract, and does 
Tara Doss Bhutta- n °t J, ppb r where an advance has not only been work- 

charje v. * Bhaloo 
Sheikh, 8 S. W. R. Cr. 

R. 69. 

Quaere :—Whether the words “ during a voyage or journey ” in section 
Sage v Nirunjun °f the Penal Code do not limit the offences made 

Ohatterjee, 9 S. W. 

R. Cr. R. 12. 

disposal for a specified 
where he pleases. 

Where a labourer contracted with the manager of a silk factory for a 
Koonjobehary Lall money consideration to work at the factory for four 
v Paia Ttnnmnav Sr months in a year for a period of three years, and 
‘ ... „ broke the terms of his contract, lie waS^hcld liable to 

Kooiyobehary Lall v. a prosecution under Act XIII of 1859, and the order 
Rughoonath Dome, of the Magistrate holding that such a contract was 
14 S. W. R. Or. R. 29. an unreasonable one, and therefore one which ought 

not to be enforced by him, was set aside. 

The High .Court declined to exercise their extraordinary powers of re- 
Lyall & Oo. V. Ram vision in a case in which the Joint Magistrate dis- 

._t> ..‘nr ,i‘ r . „ -< q missed a complaint of breach of contract under Act 

Ohumder Bagdee,U8 xm of 1859 on the ground that that Act did not 

S. W. R. Cr. R- 53. apply to this contract, which was a contract to work 

at a certain factory. 


ed off by a labourer, 
him. 


but an actual balance is due to 


under that section to offences against travellers. 
That section, however, does not apply to a contract 
to place the defendant’s carts at the complainant’s 
time to convey a thing from where he pleases to 
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A Mahout or elephant-driver does not come within the provisions of 
Muni Ohundra v. Act XHI of 1859. t 

Hariram Ahom, 8 0. 

L. R. 254. 


. An employer of workmen residing and carrying on business in the city 
flq r wi Prasad V. of Mirzapur, alleging that he had advanced money 
Dirgpal & others in to c ^ tain workmen on the understanding th%t they 
q t t n All 7A4. would work tor lam and no one else until they had 
re, 3 I. L. R. All. 744. re paid such money, and that they had broken such 

contract by leaving his employment, made a complaint against such work¬ 
men urfder Act XIII of 1859, which had been extended to the “ station ” 


of Mirzapur by the Local Government. It appeared that such money was 
advanced by way of loan, and without any reference to the wages of such 
workmen or the payment for the work performed by them, and that no de¬ 
duction on account of such advance was ever made from their wages or the 
payments made to them. Held, that the contract between the parties was 
something quite different from any contract contemplated by Act XIII of 
1859, and that Act was therefore not applicable. Held, also that it was 
doubtful whether that A.ct applied locally, as it was not shown that the 
city of Mirzapore was comprised within the “ station'” of Mirzapore. 


w A washerman is not an artizan within the meaning of Madras Act 

Poonen Ex parte, 1 111 1871 ‘ 

I. L. R. Mad. 174. 


The inquiry to be made under section 2 of Act XIII of 1859»is not an 
Pollard v Mothial i n( l u “T an offence which may be tried sum- 

& another, 4 I. L. R. marily * 

Mad. 234. 

Where an order has been made by a Magistrate under Act XIII of 
Srinivasa Mudali 1859, section 2 for the fulfilment of a labour contract, 
V. Poi.naml.alam & a sentence of imprisoment for disobeying saoh order 
e t T tt tut A without complaint made, and without taking state- 
otners, 5 1. li K. maa. men ^ 8 f roni the accused, is illegal, although the ac- 

376. cused, before the order was made, may have stated 

their inability to perform the work stipulated for. 

Persons who habitually engage in 'manual labour, although they may at 
__ the same time be employers of labour, are included 

Reg. V. Inuttu KeaOl j n the term “ labouring classes,” used in section 2 of 
& others, 6 L L. R. Act I of 1858 (Madras). 

Mad. 199. 

Where a contract was made by the defendant that a number of coolies 
— should be brought by him to an estate and remain 

JjTOCeeamgS or 13 wor ^. on the estate for a specified time and there 

July . 367, 3 Mad. been a breach of the contract, Held, that the 

Rep. App. 25. case is within section 2 of Act XIII of 1859. 

88 
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DIGEST OF CRIMINAL CASES. 


April, .1871. 6 Mad. 
Rep. Rul. 24. 

ment should not be 


Madras Act III of 1865 authorizes every Magistrate to take cognizance 
Proceedings of 9th °f offences against Act 1>TII of 1859. 

August, 1869. 4 Mad. 

Rep. Rul. 64. 

On the construction of section 2 of Act XIII of 1859 : Held, that gold 
Proceedings of 26th or silver money given to an artificer as raw material 

wherewith to make the article contracted for, is an 
“ advance of money ” within the meaning of the 
section. Held, also, that a sentence of imprison- 
announeed beforehand in the order directing perform¬ 
ance of the contract, but should follow on a complaint of non-compliance. 

Proceedings of 26th ... A hutclipr cor.ta.otiug to supply skins is not 

Nov., 1872 7 Mad. wltbm Aet XIU of 1859 ’ 

Rep. Rul. 13. 

Defendant, in consideration of an advance of money received from 
« ,. complainant, bound himself to work for complainant 

Procee^ngs of 12th unti { the ropaymcnt of the sum advanced. For 

Dec., 1873. 7 Mad. bi*eacli of this contract complainant proceeded against 

Rep. Rul. 31. defendant under Act XIII of 1859. Held, that the 

contract was not within the Act. 

An order of a Magistrate, passed under section 2 of Act XIII of 
Reff v Joma bin “ that the prisoner should for a certain period, 

_ ‘ and in case he failed to do so should suffer rigorous 

Balu, 4 Bom. Kep. imprisonment for one month,” annulled as to the 
Crown Cases, 37. latter part, the Magistrate having no power to make 
that order until the failure had occurred and been proved before him. 

A labourer agreed to serve in consideration of money due from him on 
accent of previous debts. He served for three 
months only, and then quitted service in violation of 


Reg. v. Jethya 
valad Vestya, 9 Bom. 
Rep. 171. 


the agreement. He was prosecuted and convicted of 
breach of contract of service under Act XIII of 
1.859. 

Held, that he was not liable to be dealt with criminally, because there 
was no fraudulent breach of contract of service under Act XITI of 1859, 
and because, further, no money in advance was received , the consideration for 
the agreement to serve being an old debt. 

Section 490 construed. The section does not apply to a servant hired 
Proceedings of 27th the ulontil and under a continuing implied con- 


March, 

215. 


1863. Weir, 


tract to serve until the engagement is terminated. 


A domestic servant engaged in Madras on a monthly salary who 
PMMAitinffq nf absconded after arriving at Cuddapah, was held not 
January 1868 Weir bave COIDm itt' e <l criminal breach of contract of 

216. ’ * 


service. 
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Act Xin of 1859 has no application to cases in which the work has 
Proceedings of 99th actua ^^y been completed at the time of complaint. 

March, 1865. Weir, 

479. * 

A contract simply to supply coolies is not within the provisions of 
Proceedings of 93rd Act XIII of 1859. 

Peb. 1876. Weir, 

481. 


The test to he applied to contracts to supply coolies which it is sought 
Proceedings of 1th to render punishable under Act XITt of 1859, is— 
October 1 79 Weir does the contract (to supply coolies) amount to a 
. 8 « * * contract to work or to get certain work performed ? 

0 ’ Where an accused had received a sum in considera¬ 

tion of his promising to bring a number of coolies to an estate and failed to 
fulfil his contract, denying also the receipt of the money, it was held that 
the offence committed was neither criminal breach of contract punishable 
under Act XIII of 1859, nor criminal breach of trust, but cheating as de¬ 
fined in section 415 of the Penal Code. 


„ A return of the goods given to be worked on is not provided for in the 

Proceedings of 29th Act directly. It is only by an order to perform the 
v • coritract and enforcing the performance that the 
' ' * ’ return of the goods and of the money advanced can 

be got. 

A contract made in consideration of what was ostensibly an advance, but 
a nf t Vi was bi reality a deposit or loan to be refunded at 
r -* . .the close of the period of contract, is not a contract 

Jan. 188J. 14 eir, 488. f or fi ie breach of which proceedings can be taken 
under Act XIII of 1859. The Act never contemplated contracts of service 
extending over a lengthened period. 


Act XIII of 1859 is intended to provide for breaches of 
Proceedings of 16th to inflict penalties. The matters to 

Nov. 1874. Weir, 490. 


j. 

penalties are attached are offences. 


contract and 
which these 


Madras Act III of 1863 is repealed (by implication) by the Court Fee’s 

Proceedings of Hth Act, sections 20 and 31. , 

w i iOTfl . No fee other than process fees, at the rate pre- 

March, 1879. weir, scribed, by the High Court, under section 20 of the 
491* latter, Act and the fee paid on the application or 

examination of the accused, can now be adjudged against the defendant. 

In a case of conviction under section 2, Act XIII of 1859, an order for 
Proceedings of 17th the refund of stam P dut I and process-fees ought to 

March, 1879. Weir, be P”" 6 ' 1, 

493. 
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Goo- now 
Art I„ 
o£ 1&71. 


6eo now 
Act I., 
of isn. 


w, 

A provision in the contract document for payment of a penalty does 
Proceeding's of 15th not bar the °P eration of tlie P enal enactment. 

March, 1877. Weir, 

493. * 


Proceedings of 13th 
July, 1877. Weir, 494. 


Act XIII of 1859 is not applicable to contracts 
with cartmen. 


An order purporting to be made under section 3 to find bail for the 
Proceedings of 21st re P a y raen t of the money advanced is illegal. 

August, 1880. Weir, # 

494. 


Pullencheri Hyder, 
accused. Weir, 495. 


An order to repay an advance on the spot is not 
illegal. 


The Courts in British India have no power to take cognizance of a 
Proceedings of 15th complaint of breach of contract to labour at a place 

Dec., 1876. Weir, 497. 


out of tlie limits of British India. 


A complaint of an offence of criminal breach of contract under Act 

XTII of 1859 may be tried summarily. An order 
Higgins, petitioner. J c J , 

W •. AQ 17 made m a summary trial 01 an offence of criminal 

wen, 497. breach of contract adjudging tlie repayment of money 

advanced is appealable, although no penal sentence has yet been passed on 

a default of compliance with such order. 

The contract, can be enforced only against the contracting party. Third 

parties, even although they may have admitted a joint responsibility for the 

money advanced, cannot be held liable. 

A prosecution under Act XITI of 1859 will not lie against tlie undivided 
Proceedings of 24th co-parcener of the person contracting in considera- 
1 Q 7 Q w ■ tion of an advance, even although the latter may 
’’ ’ * have undertaken to complete the work. 


CATTLE TRESPASS. 

The latter portion of section 13 of Act III of 1857 (Trespass by cattle) 
leg. v. Mathur ^ avin ff been repealed by Act XYII of 1862 :—Held, 


that the offences created by that section may be 
dealt with by the ordinary criminal tribunals, sub¬ 
ject to the provisions of the Code of Criminal Pro¬ 
cedure (Act XXY of 1861). 

In the case of a conviction by a Subordinate Magistrate under section 
18 of Act III of 1857 (trespasses by cattle) of a 
person who, through neglect, permitted a public 
road to he damaged, by allowing his pigs to trespass 
thereon :—Held, on a reference by the District Ma¬ 
gistrate, that the conviction was not illegal, because 


Purshotam & another 
4 Bom. Rep. Crown 
Cases, 13. 


Reg. v. Lingana bin 
Giubana & others* 
4 Bom. Rep. Crown 
Cases, 14. 
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#■ 


the land damaged was a public road; as the right to use a public road is 
limited to the purposes for which the road is dedicated. 

A sentence of imprisonment, in default of payment of compensation 

Proceedings of 27th under the Cattle Trespass Act (I of 1871) 

« w . is illegal: no appeal will lie against such illegal 

-lo/SJ. Weir, sentence. The procedure to be followed in default 
c f payment of compensation is that prescribed in 
section 307, Criminal Procedure Code, for the levy of fine. . 


f?. s«c, 

Act 


CERTIFICATE UNDER ACT XXVII OF 1860. 


A certificate under Act XXV11 of 1860 only authorizes the holder 
Saetaram Sahoo v. thereof to collect the debts due to the estate of a 


deceased person, but does not entitle him to recover 
or to take possession of any property belonging to the 
deceased from any person who may be in possession, 
(whether wrongful or rightful) of that property 
The Magistrate ought to maintain the person in possession, and leave the 
other party to bring a suit in the Civil Court to prove his title to the pro¬ 
perty independently of the certificate. 


Roy Sheo Gholam 
Sahoo Bahadoor, 18 
S. W. R. Or. R. 34. 


The grant of a 

Mussamut Anura- 
gee Koowar v. Ram- 
ruchya Dass, 25 S. 
W. R. Or. R. 16. 


certificate under Act XXVII of 1860 is not sufficient 
proof of possession to entitle the holder to a.n order 
under the Criminal Procedure Code (Act X of 1872) 
section 530 declaring him to be in possession. 


CERTIORARI. 

The power of the High Court to issue a writ of certiorari has not been 
Reg v Ramdas taken jiway by section. 147 of the High Court’s Cri- 

Samaldas, 12 Bom. 

Rep. 217. 


minal Procedure, Act X of 1875. 


CIVIL PROCEEDINGS. 

A Deputy Magistrate, who without reasonable cause delays proceedings 

__ - . - with the trial of persons whom he keeps in jail, is 

i? V -ii ft wr 1? liable, notwithstanding Act XVII of 1850, to an ac- 
another, 11 S. W. R. £i 011 f or damages if the prisoners are eventually ac- 
Cr. R. 19. quitted. By section 22 of the Code of Criminal 

Procedure (Act XXV of 1861) a Magistrate may, by a written order, from 
time to time adjourn an enquiry for a period not exceeding fifteen days. 
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In a case where a party took away a cow out of another’s field and 


Shamachum Bose ▼. 
Bholanath Dutt, 6 S. 
W. R. Civ. Ref. 9. 

proceeding in the first 


wrongfully detained it pretending that he purchased 
it at an auction sale in execution of a decree, it was 
held that there was a remedy by civil action; that 
the plaintiff was not bound to institute a criminal 
instance; and that the Civil Court was bound to 
take cognizance of it under section 1 of the Code of Civil Procedure (Act 
VIII of .1859). 

Civil proceedings do not constitute a bar to a prosecution in a Criminal 

Madhub Kyburtho Court ' 

v. Kesub Sing & * 

others, 9S.W.R.0r. 

R. 22. 

Where the provisions of section 258 of the Code of Civil Procedure 
ttAtr xr iWTnt+m*a have not been complied with, a Civil Court is not 

t debarred fi-orn admitting evidence that the decree 

mancnett 1 , 4 I. L. R. j uia been satisfied out of Court, for the purpose of 

mad. 325. an investigation with a view to sending the judg¬ 

ment-creditor to a Magistrate under section 643 of the Code of Civil Proce¬ 
dure. 

The imprisonment which a Civil Court is authorized to award under 

Proceedings of 22nd sec ti° n 359, clause 5 of the Code of Civil Procedure, 
« + i nnn ■ may be either rigorous or simple imprisonment. 

« ” eir » Although the misconduct of the debtor rendered 
punishable by the section is punishable at the in¬ 
stance of the creditor only, it is not the less a criminal offence, 

Civil Courts, when sentencing an offender to imprisonment under the 
section, should specify in their warrant which must be addressed to the 
officer in charge of the criminal jail, whether the imprisonment adjudged is 
simple or rigorous. 


The Code 

Proceedings of 14th 
May, 1879. Weir, 
476. 


of Civil Procedure does not authorize an officer of Court to 
enter a house by breaking the door for the purpose 
of arresting a judgment-debtor. The meaning of 
the term “ illegal obstruction ” discussed. 


A Civil Court’s 

Anderson v. Mc¬ 
Queen, 7 S. W. R. Or. 
R. 12. 

If 


bailiff, in executing a process against the moveable 
property of a judgment-debtor, has no authority to 
force and break open a door or gate. 


a bailiff break the doors of a third person, in order to execute a 
p • p • decree against a judgment-debtor, he is a trespasser 

AH 6 Tl * 7 B if it turn out that the person or goods of the debtor 

Aba Dof% 7 Mom. are n0 ^ j n i 10use . and under such circumstances 
Rep. Crown Cases, 83. the owner of the house does not, by obstructing the 
bailiff render himself punishable under section 188 or section 186 of the 
Indian Penal Code. 



COTTON. 


695 


As a general rule, one of two parties to an impending suit ought not 
j» eir v a Tall to put the criminal law in motion as against the 
17 8"w P ni-HA.fi otlier in ma ttors connected with the suit; or if he 
d. w. xi. ur. ft. 4o. does do so , the hearing of the criminal case ought to 
be postponed until the suit is concluded. But although that is a good 
ground for questioning the propriety of a prosecution, it is not a ground for 
questioning the legality of a conviction. 


. COMPULSORY LABOUR, ACT I OF 1858. 

To support a conviction under section 2 of Act I of 1858, the requisi- 
Proceedin^s of 14th ^ on labour must have been made by the head of 

March, 1878. Weir, 

544. 


the village. 


To empower the authorities to act under section 1, it is only necessary 
Proceedings of 19th Bee *bat a loss of property has occurred or will 
M iaflo w * occur. 

~" a y* weir, A village seven miles distant from the spot where 

®45. the breach occurs is not a village “ in the vicinity ” 

within the meaning of the section. 


COTTON. 


Possession of adulterated cotton, even though accompanied by a know- 
P TTnnmflnt ledge that the cotton is adulterated, is not sufficient 

p to sustain a conviction of fraudulent adulteration or 
Qavda, 1 1. L. ft. deterioration of cotton under the Cotton Frauds Act 
Bom. 228. (Bombay Act IX of 18(53). No criminality attaches 

to such possession till the cotton is actually offered for sale or compression. 


Cotton supposed 

Imperatrix v. Khim- 
chand Narayan, 3 I. 

L. R. Bom. 384. 

sections 6 and 14, is 
tion ” punishable with 
takes place. 

Cotton having "been sold subject to examination by an inspector, the 
D B t .. p h mere fact of cotton of two different qualities being 
ttsg. ». *ia hj ' f oun d in one of the bales is not sufficient to support 
* an » * *®P* **• a charge under section 1, clause 1 of Reg. Ill of 

1829. (Reg. Ill of 1829 is repealed by Act IX of 1863 (Bombay). 


to have been adulterated in foreign territory was 
seized in British territory. Held, that the Magis¬ 
trate of the place where the cotton was seized, has 
jurisdiction to try the offender, as the effect of the 
new Cotton Frauds Act (Bombay), No. Y1I of 1878. 
to make the possession of “ cotton liable to coniisca- 
fine, and it is immaterial where the adulteration 
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S. 413, 
A a. 
isba. 


Conviction under section 2 of the, Bombay Cotton Frauds’ Act (No. IX 
Reg. v. Jivan Usman of 1863 ) an £ sentences of one month’s rigorous im- 
jfr ftthara q -o n m pnsonment, as well as an order tor confiscation of 

® 0 _ ’ 6 n ' cotton, set aside for want of evidence to show that 

Rep. Crown Cases, Deputy Magistrate who tried the case had juris- 

diction in the matter over the persons convicted ; 
and for want of evidence of fraud. As to whether, notwithstanding section 
411 of the Criminal Procedure Code (Act XXV of 1861) a regular appeal 
lies in such case— Quaere. 

To constitute the offence of offering adulterated cotton for compression 
P - PrATnii un der section 8 of Bombay, Act IX of 1863, it y} not 

* J°" _ ° necessary to prove that the accused had a fraudulent 

van, 10 Rom. Rep. intention, or that he had knowledge of the cotton 

* having been adulterated or deteriorated, or mixed 
as described in section 2 of that Act. 


Gumming together two varieties of cotton which had been mixed before 

Reg. y Chouthmal “ ™ i f "8 ”, w , i “ n tlie meani,1 S of Bection 

LachUram, 11 Bom- 2 of Bomb “- v Act 1X o£ 18W ' 

Rep. 114. 


EXTRADITION. 


Section 23 cf Act VII of 1854 is not repealed by the Schedule to Act 
Reff v Soutpr 8 NVII of 1862. The treaty of the 6tli of November 
P. „ ® p' r * 1817 between H. II. the Gaikvad of Baroda and the 

_ ’ io East India Company provides for the delivery upon 

vases, Id. requisition of accused persons to H. H. the Gaikvad 

in a manner other than in accordance with the provisions of the sections of 
Act VIT of 1851- prior to the 23rd section. The latter section is, therefore, 
applicable in such a case. 

Sembh -:—That Government would not be justified in delivering up an 
accused person to 11. 11. the Gaikvad without holding a preliminary inquiry 
into the guilt of such accused. 


Where a. warrant issued under section 23 of Act VII of 1854 directed 
the accused person to be delivered up to the Resident at Baroda, without 
showing either that an inquiry had been made, or was about to be made, 
the Court held that it was not therefore invalid, as the presumption was 
that the accused was to be delivered up to the Resident in order that that 
officer might institute such an inquiry as is required by the Act. 

A warrant issued under section 23 of the Act should recite either that 
an inquiry has been hold, or is about to be held, with reference to the guilt 
of the accused. 
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FERRY. 

Clause 2, section 13, Regulation VI of 1819 only applies where there has 
Eeg v Deeyauntool- keen an acc ident. Where the Magistrate thinks that 
q w p rv p a feri T is improperly kept, and is in a dangerous 

r. » *.condition, he should proceed under section 4. 

32. 

A conviction by a Full-power Magistrate, under section 9 of the Bom- 
Reg.V. Prabhakar bay Ferries Act, (No. XXXV of 1850) annulled for 
m Crtvnor, q *D rbTrt want ot jurisdiction, as the “ Magistrate of the 
‘ _ ' ' Zillah,” alone was empowered by section 1G sum- 

Rep. # Grown Cases, mar iiy to hear and determine all offences against 
lb the Act. 


On a reference by a Session Judge, a conviction and sentence by a Dis- 


Re'g. v. Malhari bin 
Shivji, 3 Bom. Rep. 
Crown Cases, 41. 

tion of the Act. 


trict Magistrate under the Bombay Ferries Act 
(No. XXXV of 1850) for conveying passengers for 
liire from Uran to Bombay was reversed; as the act 
charged did not constitute an offence under any sec- 


HABEAS CORPUS. 


The return to a 

Reg. v. Vaughan 
In re Ganesh Sun- 
dari Debi, 5. B. L. 
R. 418. 


writ of Habeas Corpus must be taken to be true, and 
cannot be controverted by affidavit. Tn England 56 
George ITT, Cap. MX), section 4 allows affidavits to be 
used to controvert tlie return in criminal matters, but 
that statute does not apply to this country. The 
return to a writ of habeas corpus can, however, he 
amended. 


A warrant issued under section 76 of the Code of Criminal Procedure 
u . Q (Act XXV of 186L) should he sealed, should describe 

iiastngs l , the person to be apprehended under it with reason- 
Bom. Rep. 154. able particularity so that there may be no difficulty 

in establishing bis identity, and should be subscribed with the name and 
full official title of the Magistrate issuing it. Where a warrant was defec¬ 
tive in all the above particulars, the prisoner apprehended under it was 
released by the High Court. 


P. 75, 
Ajt V., 
1882. 


INCOME TAX ACT. 

There are strong grounds for urging that the Legislature intended that 
p rVuMt na m convictions under sections 21 and 25, Act IX of 
9 iv w p p ah’ 1869, should be summarily disposed of by tlio Magis- 
* q trate, but the Court is not prepared to hold that the 

11®. - right of appeal is taken away. No jurisdiction is 

given to the Judge to reverse a conviction under these sections, because he 

89 
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may regard it as one of hardship, nor has he to determine whether or not 
the failure to pay was in pursuance oE an intention to avoid payment or not. 
By failure to make payment within the time specified in the notice, the 
tax-payer is guilty of an offence within the terms of section 25, and subse¬ 
quent payment does not take the case out of the provisions of that section. 

To render such a conviction valid, it must be shown that the prosecu¬ 
tion was instituted at the instance of tl\e Collector, and the mere sending 
ou the teliseeldar’s report, with an expression of the Collector’s general de¬ 
sire to prosecute defaulters, cannot be held tantamount to the institution of 
a prosecution at the instance of the Collector. The provisions of section 
27 seem to imply that the Collector ought in each case to exercise his dis¬ 
cretion as to whether a prosecution should be instituted. • 


The Indian Income Tax (Act IX of 1869 supplemented by Act XXIII 
of 18(59) having been passed subsequently to the 
General Clauses Act (No. I of 1868) section 5 of the 
latter authorises the award of imprisonment in de¬ 
fault of payment of the fine imposed under section 
25 of the former. 


Reg. v. Sangapa bin 
Bashiappa, 7 Bom. 
Rep. Crown Cases, 
76. 


THE INDIAN PORTS’ ACT, Xtl OF 1875. 

To justify a conviction under section 22 of Act XII of 1875, it must 
Chunder Churn. ^e s ^ lowu the accused, if lie did not himself 


Mookerjee & others, 
appellants, 12 C. L. 
R. 508; S. C. 9 I. L. 
R. Calc. 849. 


throw the ballast or rubbish into the Port, inten¬ 
tionally caused some one else to do so. A master is 
not liable for his servant's acts done in contravention 
of that section unless it can be shown that the acts 
were done by his authority. 


LABOURERS. 


S. 55S, 
Act X.. 
ltiBS. 


Held, that until an enquiry is made under section 3, Act VI of 1865 (B. 

Northern Assam Tea ^.), the Protector of Labourers is not competent to 
■ o t> act under section 32. 

^ ^ ’ ’ That the procedure under section 31 must be 

L. R. Ap. Cr. 39. couducled in accordance with section 444 of the 

Criminal Procedure Code Act (XXV of 1861). 


That to support a conviction under section 32, Act VI of 1865 (B. C.) 
it must be shewn that the wages or part of the wages due have remained 
unpaid for more than six months. But in an account-current, the payments 
are not to be appropriated for the wages of the month in which the pay¬ 
ment was made. 


'\ 
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LICENSE (MADRAS ACT, III OF 1878). 

In the matter of determining objections under section 14 of the Act, a 
Aiyavaiyan alias 
Ohidambara Aiyan, 


Collector or an officer exercising the powers of a 
Collector under the Act has the same power as a 
. Civil Court to enforce the attendance of, and to 

accused. Weir, 546. examine witnesses on oath or affirmation. A false 
statement made during such inquiry will, therefore, render the maker of it 
liable to prosecution for an offence under section 193 of the Penal Code. 


LICENSE. 


Whore an accused 

Chairman of the 
Municipal Commis¬ 
sioners for the Su¬ 
burbs of Calcutta v. 
Umbica Churn Moo- 
kerjee, 15 S. W. R- 
Cr. R. 84. 


was charged with a breach of section 77, Act III of 
1864 in not taking out a license for a woodyard, 
and he pleaded that the yard had been in existence 
prior to 1864, it was held that the Magistrate was 
wrong in refusing to enquire into tbe allegation as 
to the existence of the yard prior to 1864. 


Section 77 of Act III. (B. C.) of 1861 refers to the burning of bricks for 


Sriram Chunder 
Holdar v. The Chair¬ 
man of the Howrah 
Municipality, 20 S. 
W. R. Cr. R. 65. 


trading purposes, and not to cases where bricks are 
made for the particular use of the person burning 
them : such person need not take out a license for 
that purpose. 


A. alleged to have carried ou business in Calcutta without having 

Woodv. The Corpo- takeu out 11 . un A dor Bengal Act IV of 1876, 

„ ,, was summoned at the instance ot the Corporation by 

ration ot tne lown jl. a servant of the Corporation and also a Justice of 
of Calcutta, 7 I. L. R. the Pence. The case was subsequently heard by B., 
Calc. 322; S. C. 9 C. and it was shown that notice of the assessment under 
L. R. 193. class II, Schedule 3 had been duly served on A. and, 

that though lie thou denied his liability to take out any license, and stated 
that he carried on no business as alleged, he had not appealed against the 
assessment under section 79. It was further shown that the assessment 
had been confirmed by the Chairman of the Corporation, but that the 
amount had not been paid. A. thereupon tendered evidence to show that 
he was not liable to take out any license ; but. B. refused to have such evi¬ 
dence, and convicting A. sentenced him to pay a fine. On an application, 
under the above circumstances, to the High Court under section 147 (Act X 
of 1875). Held, that the finality of the decision of the Chairman referred 
to in section 79 has only reference to the class under wlii<Mi a particular 
person, who is admittedly hound to take out a license under section 75 
should be assessed, and not to the case where the liability to take out a 
license at all is denied, this being a question which can only be determined 



700 


DIGEST OF ctinny.\L CASKS. 


judicially after taking evidence by a competent Court in a prosecution under 
section 77 and tliat, therefore, the refusal of B. to bear the evidence ten¬ 
dered by A. on this point, was illegal. Held, also, that the proceedings and 
ultimate conviction of A. were illegal, in as much as B. being a servant of 
the prosecutor, i. e., the Corporation, had such an interest as might give 
him a bias in the matter, and that consequently he ought not to have sat as 
Justice of the Peace either at the granting or upon the hearing of the sum¬ 
mons. • 

In order to obtain a conviction under section 77, Bengal Act IY of 
w 5 1870, for keeping a. boarding-house without taking 

* , _ " out a license, it must be shown that the accused held 

ration tor tne lowii pj lns( qf ou t to the public as one whose business or 
Of Calcutta, 81. L. R. profession it is to receive boarders for profit. 

Calc. 801 ; S. 0,11 0. Ill order to pass a proper sentence of fine under 
L. R. 357. section 77, Bengal, Act IV of 1876, evidence should 

be given of the amount of assessment on the accused’s house or place of 
business, and of the amount payable on account of the license which the 
accused should have taken out. 


In construing enactments creating fiscal obligations, provisions declaring 


The Vice-President 
of the Municipal 
Commission Cudda- 
lotre v. Nelson, J. H., 
31 L. R. Mad. 129. 


the liability to the tax are to be distinguished from 
those providing for its imposition. The machinery 
for the imposition of the tax may he independent of 
the obligation of the tax-payer. The duty of paying 
profession-tax under section 58 Madras Act III of 
1871, is independent of the obligations of registra¬ 
tion and taking out a certificate, which precede it in the same section. 

Per Hittcittxs, J.: — Section 01 is not to be construed so as to prevent 
the Commissioners from adding to the list new names or persons not in the 
town at the beginning of the year. 

In the Madras Towns Improvement Act, 1871, the word “ horse ’* 
The President of includes a pony except when, bv reference to the 

number of hands, the articles of Schedule C. show 
a contrary intention. Schedule C. is part of the 
Act. No tax is leviable uu lor the Act on a 4-wlieeled 
carriage on springs drawn by one pony under 13 
hands. 


the Municipal Com¬ 
mission Vizagapatam 
v. Walker, 5 I. L. R. 
Mad. 269. 


s.s. J9i, Section 154 of Madras, Act 111 of 1871 was not intended to apply to 

Proceedings Of 29th “'"issions t° take out licenses. It applies to breaches 
_ 1Q _ 1 c R . ot the Act winch, in a policeman a view are oftences, 

Uec., lo/l. o maa. a nd regarding which, if committed within his view. 
Rep. Rul. 50. one of two courses is open to him, viz., to arrest 

without warrant, or to lay an information before a Magistrate and a.pply 
for a summons or warrant. If he adopts the latter course, then sections 43 
and 66 of the Criminal Procedure Code, (Act XNV of 1861) require that 
the information should be reduced to writing and given on oath, or solemn 
affirmation, before any process is issued thereon. Section 68 of the Code is 
limited to cases in which no complaint has been made, and the Magistrate 
proprio motu institutes a prosecution. 
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MADRAS (CTTV) MUNICIPAL ACT (V OF 1878 ). 

Sections 812 and 313 of the Act do not empower the Municipality to 
Municipal Oommis- prescribe the materials of which walls of houses are 

sioners for the Town 
of Madras v. Mnttu- 
sawmi Gramani. 

Weir, 548. 


to be constructed or the material with which the 
walls are to be faced. 


MANDAMUS. 

a 

By Act VI of 1857, section 2 (for tlio acquisition of land for public 
Beg V Justices of purposes) it is enacted, that “ wherever it appears to 
the Peace for the ^ ie i° cu ^ Government that any land is required to be' 
„ - n * .. 0 taken bv Government, at the public expense fora 

I own 01 Calcutta, J public purpose, a declaration shall be made to that 
<3 nd. Jur. N. S. 214. effect, under the signature of a Secretary to the 
Government, or of some officer duly authorized to certify the orders of 
Government,” &c. Therefore where the Justices of the Peiure for the Town 
of Calcutta were called upon by a writ of Mandamus issued out of tlie 
Higli Court at Calcutta to “ continue and maintain the existing "Wellington 
Square Tank as a public tank, and to cause the same to be supplied with 
water, or forthwith to substitute another such public tank,” Sec., and they 
returned that, by a notification published in the Colmlht Gazette on the 
5tli day of March instant, under the provisions of Act VI of 1857 of the 
Legislative Council of India, it was notified that “ Whereas it appeared to 
the Honourable the Lieutenant-Governor of Bengal that land was required 
to be taken by Government for a public purpose, viz., for the Calcutta 
Water-Works, it was thereby declared that for the above purpose a public 
Tank and Square known as Wellington Square, &e. was required,” and 
proceeded to justify under this notification, &c. 

Held, that the return was bad. 

Where a Company refused to register a transfer of shares purchased 
my.. -p y by an execution creditor, on the ground that no 
a: ' n * share certificate had been produced; but the sale 

Hallway oompany, ] ul q been confirmed, and transfer signed bv a Judge 
Bourke’S Rep. 395. of the High Court under Act VITI of 1859, section 
2G7, a writ of mandamus was directed to issue out of the Court ordering 
the Company to register the transfer of such shaves, and to issue fresh share 
certificates in respect of them. 


MASTER AND SERVANT. 

A master is not criminally responsible for the wrongful act of a ser- 
Suffer Ally Khan v vailt > unless he can be shown to have expressly autho- 

Golam Hyder Khan rized {t ‘ 

& others, 6 S. W. R. 

Or. R. 60. 
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B. P. 443, 
444, Ac6 
X., 1882. 


, To make a master criminally responsible for an offence committed by 
Crown Prosecutor v. servants, it must be shown that there has been 

some act or illegal omission on the part of the 
master whereby he abetted the offence, or some 
prior instigation or conspiracy. 


Shamsunder, 1 N. W. 
P. Rep. All. 310. 


MERCHANT SHIPPING ACT. 


applicable-to cases of continued wilful disobedience 
of lawful commands by sailors is Act No. I of 1859, 


A Magistrate is not empowered to try an European British subject un- 

Proceedings of 22nd d , er ?> T*!?" 88 of Aot 1 of 1859 (til ® Mer " 

_ „ „ “ , __ . chant Shipping Act). 

Dec. 1868, 4 .Mad. 11 b ' 

Rep. Rul. 23. 

The Magistrate of Cochin, a Justice of the Peace, hut not a European 
Proceedings of 18th British subject, convicted and sentenced a. merchant 
Dec. 1873 7 Mad. seaman, a European British subject, for the offence 
n P , na of wilful disobedience to orders under clause '4, sec- 

nep. ttui. 66. • tion H .j <)f Act [ of 1859 . Held, by a majority of 

the High Court, that by force of section 72 of the Criminal Procedure Code 
(Act X of 1872) the Magistrate had no jurisdiction. 

The Merchant Shipping Act, 1851, 17 and 18 Yict. Cap. 104, section 
Reardon petitioner, ^13 has'no application to British India. The Act 

8 Mad. Rep. 85. 

section 83, clause 5. 

The petitioner was one of seven seamen convicted of continued wilful 
disobedience of lawful commands and sentenced to one month’s rigorous 
imprisonment under clause 5, section 243 of the Merchant Shipping Act of 
1854. 

The Court:—There appear to he no grounds for interfering with the 
conviction of the prisoner. The petitions will therefore be dismissed. The 
sentence, however, is staled to have been passed under section 243, clause 5 
of tbe Merchant Shipping Act of 1854. This Act of Parliament (Chap. 
104, .17 and 18 Viet.) lias, in regard to the offences charged, no application 
to British India, the Legislature of which, in Act I of 1859 has legislated 
upon the same matters, as would appear to have been contemplated by section 
288 of the Merchant* Shipping Act of 1854. This is not the case contem¬ 
plated in section 290 of the same enactment of there existing any conflict 
between the two laws. Where that exists, the Merchant Shipping Act of 
1854 must be followed, hut not otherwise. The liability of the accused to 
punishment arose under Act I of 1859 of the Government of India, section 
83, clause 5.. Section 83 of the Indian Act corresponds in its terms with 
section 243 of the Parliamentary Statute. The accused ‘lias been in no way 
prejudiced by the mistake of the Magistrate, the resold should, however, 
be amended by substituting the clause and section of the Indian Act for the 
clause and section quoted by the Magistrate. 
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Where the Captain of a ship consents to the discharge of a seaman who 
Reff v Shinnr a a * s0 desires ^ discharged, the Shipping Master 
fioirt«++« has no discretion in the matter, but is bound to 
Blaster or uaicuua, sanc ti 0 n the discharge of the seaman under the pro- 
1 Ind. Jur. N. S. 37... visions of the Merchant Shipping Acts of 1854 and 
1862 and the Regulations of the Board of Trade. 

t 

Section 111 of Act I of 1859 applies only to the depositions of mer- 
Reg. T. Ramcomul. d»»t aeamen. 

Mitter, 1 Hyde's Rep. 

195. 


MORTGAGE. 

Itlg. XIV of 1827, section 1, clause 1, Act VII (repealed by Act XVII of 
Ana-ii nr-ilnH 1862) and the Religious Law of Hindus, are not up- 

Gorindiam, 1 Bom. plic :* bl0 CMe of a P* 1 '!'?' < * ,ir K ,!d . witb " ,ort - 

p qq gagmg Ins house a second time previously to re- 

*®P* deeming the same from a prior mortgagee. 


A bye-law made 

Chairman of the 
Howrah Municipali¬ 
ty v. Montanee Be- 
wah, 24 S. W. R. Cr. 
R. 70. 


MUNICIPAL BYE-LAWS. 

by the Howrali Municipality in the exercise of the 
authority vested in it by Act III (B. C.) of 1804, 
section 04 which forbids the erection o» renewal of 
the external roof and walls ‘‘f buildings with in- 
Jlamnmble materials, was construed to forbid the 
renewal even of a portion of the roof with material. 


The Madras Municipal Act is not a “ private ” Act. When a public 


Branson v. G. E. f The 
Municipal Commis¬ 
sioners for the Town 
of Madras, 2 I. L. R. 
Mad 362. 


body is entrusted by the Legislature with the duty 
of making public improvements and powers are 
entrusted to it for such purpose, those powers will 
not be subject to a restrictive construction, though 
they interfere with private rights. 

A Statute is not to he construed like a contract. 


Tlie power to impose a tax is not contractual and needs no correlative right. 
An equitable construction is not permissible in a taxing statute when it is 
possible to adhere to the words of the statute. B. resided within the city 
of Madras, and occupied premises within a division or district of the city 
in which no water had been introduced by the Municipal Commissioners. 
The Commissioners levied a water-tax on B. in respect of liis premises. B. 
appealed under section 189 to tlie President and two Commissioners, who 
decided that he was liable to pay the tax. On a ca.se stated to the High 
Court it was held by Innes, J. and Muttasami Ayyak, J. (Kebmast, J. dis¬ 
senting) that upon the true construction of the Act (V of 1878) the right of 
the Commissioners to levy the water-tax was independent of tlie duty im¬ 
posed upon the Commissioners to supply water. 
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Non-compliance with notices issued by the Municipality under Bec- 

Tukaram Vithal 2 I. ^ on ^ or ^ ause 1 section 39 of the Bombay Dis- 
T p b™ ro? ’ trict Municipal Act, No. VI of 1873 is not an offence 
' punishable under the Act, as clause 1 of section 74 

of that Act does not apply to cither of those provisions. The latter clause 
applies only to the 2nd clause of section 39. 

A mere publication of a bye-law with a penal clause at the end which 
Proceedht.':- of 17th ^ad 11 been passed by tlie Municipal Commissioners 
Feb 1R75 8 Mad or approved by the Government as applicable to the 

P ’ . ’ ’ bye-law in question, though it was so passed and 

Rep. Rul. o. approved in referenc e to other bye-laws, cannot avail 

to legalize tlie infliction of the penalty. Bye-laws requiring licenses in 
cases in which the Town’s Improvement Act, III of 1871, by specifying the 
cases in which they shall be required has implicitly declared that they 
shall not, are in violation of the Act. 

Held, that under the 180tli section of Act VI of 18G3, B. C., the Justices 
Reg. V. Justices of ^ 1C Peace are required to keep up and maintain 

the Peace for Oalcut- ^ ie existiu s tanks, reservoirs, &c. vested in them, 

. 9 - . , u „ or to substitute a new tank, reservoir, &c. for any 

189 ntl ° existing tank, reservoir, &c., i. e., new works of a 

like kind, each for each, in place of the old. There¬ 
fore, where the Justices had closed ataiik for the purpose of constructing 
in it* place a different moans of water supply, a mandamus was issued 
directing the Justices to maintain the tank, a,ml supply it with water or to 
substitute another in its place, and supply that witli water. 

It is necessary to show that the owner of n, bazar in Calcutta actually 

Justices of the Peace l ,erm itted an obstruction ill the paths of tlie bazar, 
. .. m r ~ , in order that a conviction may be sustained against 

for the Town of Cal- )liln un(U , r Aet VI of igoa, Bengal CoJe, Bye-law 
cuttav.Heraloll Seal vil. • 

Bourke’s Rep. 412. 


MUNICIPAL TAX. 


Tlie 


or 


legality 

Reg. v. Brijo Kishore 
Dutt, 8 S. W. R. Or. 
R. 17. 


formality of the mode of attachment, allowed by a 
Civil Court, is not a matter for a Deputy Magistrate’s 
consideration. Where a Deputy Magistrate, con¬ 
sidering that the attachment of a carriage in execu¬ 
tion of a decree of a Civil Court was illegal, because 
it was placed in the custody of the judgment-creditor’s husband, and that the 
husband bad acted fraudulently in recovering and concealing the wheels and 
axles of the carriage on its subsequent distraint for arrears of Municipal 
tax, convicted him of an offence under section 424 of the Penal Code, the 
conviction was set aside. A Deputy Magistrate has no authority to order 
arrears of Municipal tax due by a person to be paid out of a fine levied on 
him. 
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A building used in •whole or in. part for purposes other than those of 
Thambu Chetti public worship is not exempt from taxation under 
Subrava Ohetti v section 119 of the City of Madras Municipal Act, 
Arundel. 6 I L E* The feeding of Brahmans is not an act of 

* * public worship within the meaning of that section. 

A person who carries on two kinds of business, and who has been 
Procee ding s of 10th P er801, nlly assessed under one designation in Schedule 

« . 1QQ rt -nr ■ B. is not liable to be again assessed under another 

fflarcn, ib»o. weir, designati(m . 

A merchant carrying on business in one town 
cannot, by reason of his purchasing goods through a Commission Agent in 
another town, he held to be carrying on business within the town in which 
the purchase is made. • 


The matters to 

Venkatesa Prabhu, 
accused. Weir, 026. 

(3) whether he had 
for which the tax was 
the Municipality, or 
half year and had not 


be considered by the Court in prosecutions under 
section G2 (Madras) Act III of 1871 (Municipal) 
are (1) whether the accused had been assessed j 
(2) whether lie had received notice of assessment; 
carried on his trade for two months in the official year 
demanded; and (4) whether he had paid the tax in 
(5) liad paid it in another Municipality for the same 
carried on business simultaneously in both. 


A failure to renew a license granted under section 13G, Act III of 1871 
lellatthachi ac- (Madras) is subject to the same penalties as an 

cused. Weir, 627. 


omission in the first instance to take out shell license. 


Section 1G3 (Act III of 1871) (Madras) was not intended to enable 
Proceedings Of 25th Municipalities to deal in the shape of bye-laws with 
r tana, w • acts and omissions tor the punishment of which the 

January, lo lo. weir, p enn j <j ode has, ill Chapter XIV, sufficiently provided. 

The bye-laws contemplated are bye-laws ancillary to 
the carrying out of the express provisions of the Act. 

The words “for the management of all matters connected -with con- 
servancy ” mean the management of all matters con- 
Proceedings ofl5th necto(1 ^ t|l nc? Which the Act (Til of 1871) 

UCtr., lo?o. Weir, (Madras) gives a Municipality power to deal with. 
630. The prevention of cattle from straying in the streets 

and thoroughfares is not one of these matters. 

An omission to take out licenses for animals liable to taxation under 

Proceedings of 18th '? et \ on 6 i of Act t m V f , 18n Mil< ? ra9 > ‘ s a 

__ ™ . turning oftence.it such omission is continued on any 

WOV. mi 9 . Weir, or ever y dft y after the exempted term of 30 days in 
®30. an y half-year, and section 169 is no bar to a prose¬ 

cution for such offence until the expiration of three months from tin* termi¬ 
nation of the half year, or from the date of ceasing to be in possession of the 
animal liable to the tax. 

90 
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The ruling in High Court Proceedings 18th November 1879 followed as 
‘Proceedings 0 f to offences, under section 62 of the Act (III of 1871) 

Aug. 1881. Weir, (Madras). 

631. ' ' 


OATHS (ACT X OF 1878.) 

The provisions of the Indian Oaths Act are inapplicable to criminal 
Proceedings of 1st Proceedings. 

March 1881 Weir, 

550. 


PLEADER. 

Case in which the High Court declined on the facts to strike a pleader 
Gruise R in re 14 the rolls ^ or rising improper expressions during 
s W u fr R aV the argument of a ease before a Zillah Judge, who 

®. recommended, after observing the requirements of 

section 16, Act XX of 1865, that such punishment should be awarded. The 
Zillah Judge should have called the pleader to order, and required him to 
apologize. 

The words “ pleader and practising vakil ” used in clause 4, Schedule 


Municipality of 
Palamcottah v. An* 
nasami Mudaii, 6 I. 
1«. R. Mad. 100. 


B. of the Madras Towns Improvement Act, 1871, are 
not restricted to persons who have obtained sanads 
from the District or High Court, but include all 
practitioners in Courts of criminal jurisdiction within 
the Municipal limits. 


Where three persons, of whom one was a pleader, were tried together 
SnhRo and convicted, under section 181 of the Indian Penal 

n _ r T Code, of having made false statements on solemn 
n ^ affirmation, about the same matter, in the course of 

R. Mad. 252. am inquiry into the conduct of the pleader under the 

provisions of the Legal Practitioners Act: Held, that the conviction of the 
pleader was bad, as his statement was improperly taken from him on solemn 
affirmation. Held, also, that the trial of the three prisoners together was 
a grave error of procedure vitiating the trial. 

Held, further, that an enquiry under the Legal Practitioners Act 
being a judicial proceeding, false statements on solemn affirmation made by 
the witnesses therein should be charged and tried separately under section 
193 of the Indian Penal Code. 

The dismissal of a pleader, notwithstanding his honorable acquittal, 
OrAoantiiiTwW TWa was lield to be illegal and contrary to the provisions 
AppS s W R of Act ? VI11 of 1862 and 011 P rinoi P lea of j^tice 
1884, Mu.'kuI. 22. ' and c 8 uit 7' 
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Courts are Bound to exercise a discretion in each case as to permitting. 
Proceedings ot 11th or n0 * the appearance of unauthorized 

Jan, 1875 Wei* pltader9 ' 

m. 

Pleaders of a District Munsif’s Court need not file a vakalatnamah 
froceeclings of 28th wlien tJi ey a PP ear before Magistrates in criminal 

March, 1879. Weir, case8, 

273. 

Depositions of witnesses, or confessions taken at a police investigation 
Kristo Lall Naff are n0 ^ J as ^ ar as their subject matter is concerned, 

* iflTT BP1 an y nl0re the property of the policy than the pro- 
ia re, 10 i. L. K. calc, perty of the prisoners, and a pleader is not guilty of 

misconduct of any kind in making use of such 
documents for the benefit of his client, when delivered to him by the client, 
however improperly the client may have become possessed of such docu¬ 
ments, provided the pleader is neither party nor privy to their obtainment. 
The power of interim suspension given under section 14 (clause 5) of Act 
XVIII of 1879, when read with section 40 of the same Act, can only he 
after the pleader has been heard in his defence, and pending the investiga¬ 
tion and orders of the High Court. 


POST OFFICE ACT. 

Per Kemp, J. (Clover, J. doubting;. That the opening*of a news- 

Pannaloll Mookenee, P a P er . a V er t on em lf'S' ed i' 1 the ? oai °®“ and 

.... a xxr replacing it m its envelope, does not constitute an 

petitioner, lsl a. w. 0 ft* cnce under section 48, Act XIV of I860, as it could 
R. Or. R. 4. not be said that the accused stole, fraudulently ap¬ 

propriated, wilfully secreted, destroyed, or threw away any letter or other 
article sent by post. 

Per Kemp and Clover, JJ.:—There must be a fraudulent intention in 
the act of the accused before lie can be convicted uuder section 48. 

Where a prisoner was convicted, and sentenced under section 50 of Act 

n r. w n >1 * • n -■ •» .-a 

Reg. 

Rau, 

83. * not subsequently be convicted under the same sec¬ 

tion of having fraudulently made away the same letter upon the same oc¬ 
casion, both acts being connected and substantia lly a part of one criminal 
transaction. 

On a reference by a Session Judge in reviewing the monthly magis- 



Reg. r. Atmaram 
Taman Bhandarkar, 
3 Bom. Rep. Crown 
Oases, 8. 


terial returns. Held, that a conviction and sentence 
recorded by a Magistrate F. P. under*section 54 of 
the Post Onice Act No. XVII of 1854 (corresponding 
with section 48 of the Act of I860) were illegal; as 
the Magistrate had no jurisdiction finally to dispose 
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of the ease, but was bound to have committed it for trial before the Court 
of Session. 


A Subordinate Magistrate has ‘ jurisdiction to try 
_ offence under section 47 of the 

Beg. v. Vithu bin Act (Act X IV of 1806). 

Malln, 6 Bom. Hep. 

Crown Cases, 36. 


a prisoner for an 
Indian Post Office 


A Post Office official absenting himself from his station without leave 
Viraswami Naick should be charged under section 47 of the Post Office 

We * «• ' FetXo? f 


1806, and not under section 166 of the 


POUND KEEPER. 


Where a Magistrate convicted, under section 27 of Alc I of 1871, a 
y Vakta valad P erSOT1 w h° was not himself a pound-keeper, but was 
Tq Timm Ham merely entertained by the Police Patil, who was 
' ’ exofficio pound-keeper under section 6 of the Act. 


164. 


The High 
tence passed upon the accused. 


Court annulled the conviction and sen- 


PRTSONER’S TESTIMONY ACT (XV OF 1869). 

A prisoner confine 1 in a jail situated within the limits of the High 
Lingam Lakshmaii Court’s Ordinary Original Civil jurisdiction cannot 

.. “ V»f» tnlfdii nut, nf -5a.il aniWAf fi. m'iminfil ntarffA 


Pandit & Gade Patta- 
bhiramaiya, prison¬ 
ers. Weir, 566. 


be taken out of jail to answer a criminal charge 
except upon the special orders of the High Court. 


RAILWAYS. 

Where some coolies were employed in assisting a ballast train into mo- 
M.W. v. Flood 8 S. ^ on a Railway Station, and one of them, after 
W n fir n 49 ’ ' pushing the train, in getting up on the train, or in 

attempting to do so, fell and was so-injured that he 
afterwards lost his life. Held, that the evidence did not show that it was 
the duty of the guard to see that no one got up on the train when in motion. 


The prisoner, a servant of a Railway Company, was convicted, under 
Reg. v. Manphool 6 B . ec *i 011 29 of Act XXV of 1871, of endangering the 
ly w p p pn a n lives of the persons in a certain train by negligence. 
nlm * There was no evidence that the safety of any person 

in any train had been endangered by his neglect of 
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duty. On the contrary, by reason ‘of precautions taken by other persons, 
any possible danger which might have resulted from his neglect was avoid¬ 
ed. Held, that he could not be convicted and punished under section 29 of 
Act XXV of 1871. ‘ 

Liability to conviction under section 26 of the Indian Railway Act, 
o n mi,- 1879 arises not from the consequences directly re¬ 

ft T T b m d oni * ^ era ^° t° the breach of the rule, but because^ of the 
o 1. L. R. Mad. 201. danger which the breach of the rule entails. 

Magistrates of all grades are, under Madras Act, III of 1865, competent 

Procledimrs of 2nd try persons charged with offences under section 
*T, „ _ * . , 26 of the Railway Act, XXIII of 18o4. 

April 1868, 4 Mad. J 

Rep. Rul. 9. 

- Section 34 of Act XVIII of 1854 prescribes the mode in which fines 
Proceedings of 13th ^ ev ^ e( t under that Act are to be recovered. It is only 
Wav ift 7 i a lWnrl on the return of the warrant of distress unsatisfied, 
_ ' . ' ’ or on the Magistrate being otherwise satisfied that 

Rep. Rul. o7. no sufficient distress exists, that imprisonment can 

be imposed. 

A Railway watchman was charged before a Head Assistant Magistrate 
nflii, with an offence under section 26 of Act XVIII of 
Proceedings of 20th Thatcliarge was dismissed, but tlio Session 

Nov. 1871, 6 Mad. Jadgc ordered a fresh trial. Held, that in so doing, 
Rep. Rul 41. the Session Judge acted without jurisdiction. 

Accused was tried and convicted by a Sub-Magistrate of an offence 
_ - OQ . under section 25 of Act XVIII of 1854, punishable 

Proceedings Ol 2»tn w jth transportation for life or imprisonment for any 


Proceedings OI w jth transportation for life or imprisonment for any 

June, 1872. 7 Mad. term not exceeding seven years. Upon a reference. 
Rep. Rul. 8. Held, that by virtue of Madras Act, III of 1865, the 

Sub-Magistrate had jurisdiction, that Act not being repealed by the Schedule 
attached to Act VIII of 1869. 

On the 10th April 1874, prisoner’s cow strayed on a railway provided 
_ j- » q. i with a fence. On the 13tli June following, Govern- 
Proceedmgs 01 lotn ra(?n t published Rules under section 21 of the Rail- 
Jan., 1875. 8 Mad. W ay Act Amendment Act (XXV of 1871) determining 
Rep. Rul. 1. what kind of fences should he deemed to be suitable 

for the exclusion of cattle. On the date of 1 he offence there were no such 
rides. No evidence was offered of the state of the fence, and the prisoner 
was convicted solely on his admission that 1. ? was the owner of the cow. 
Held, that in this case, the state of the fences required specific proof, in the 
absence of which the conviction could not be sustained. 

Held, that a conviction by a Magistrate F. P. under section 26 of the 

_ - Railway Act (No. XVIII of 1854) was illegal for 

Beg. v. L&kshman J jurisaicti0Ui 

Balaji, 3 Bom. Rep. 

Crown Oases, 10. 
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. By section 35 of the Railway Act (No. XVIII of 1854) District Police 
Reg. v Tribhuvan °® cers ^ Presidency of Bombay could punish, 
To Wav q T> rtTV1 to the extent of the powers conferred upon them in 

r,a uom. nep. p e ^y offences, any offence made punishable under 
Grown Oases, 54. the Act, by fine not exceeding Rs. 20. But section 
5 of Reg. XII of 1827 (authorising the appointment of District Police 
officers), and section 41 of the same Regulation (defining the limit of their 
jurisdiction) being both repealed by Act XVII of 1862 :—Held, that a Subor¬ 
dinate Magistrate had no jurisdiction to impose a fine under section 17 of 
Railway Act. 

A conviction and sentence by a Magistrate F. P. under the Railway 
P _ Tarlrina a. A °t (XVIII of 1854) reversed} there being no com- 

*** ' • 1 nlaitit mnrlp W>fnrA +,1 ia Mn.nriatrnfo a.a l-onnii-twl Vitr flu 

Bom. Rep. Crown 
Cases, 4. 

A notice prohibiting general traffic over certain level crossings on a 
In the matter Of a railway, provided for particular villages, forbidden. 


\ • * tj 

plaint made before the Magistrate, as required by the 
Code of Criminal Procedure, (Act XXV of 1861). 


Prohibitory Notice 
under Reg. XII of 
1827, section 10 
clause 6 , 8 Bom. Rep. 
Crown Cases, 23. 


as not falling within the scope of Reg. XII I of 1827, 
section 19, clauses 1 and 6. 


Since the date on which Act IV of 1879 came into force a 3rd class 
TVnrnrHfnrr-i nf OfltTi Magistrate lias no jurisdiction to try offences under 
. . 1 ___ . the Railway Act, notwithstanding that he had such 

August, 1879. weir, j uris diction under Act XVIII of 1854. 

566 . 

Section 27, Act XVIII of 1854 (25, Act IV of 1879) applies only when 

i»sw»aari{na-a nf lath a Railway servant recognizing a contract as subsis- 
rroceetungia oiisin tin ^ and gtin professing y s readiness to discharge 

18 weir * the duty it entails, omits, through negligence, to 
perform such duty. 


Feb., 

570. 


A conviction of a father accused of evading payment of the fare due 
for liis son, a child aged 6 years, sustained as a con¬ 
viction of abetting the offence charged. 


H. C. Judgment, 15th 
Dec., 1879 (Full 
Bench). Weir, 572. . 

Persons other than passengers cannot he convicted under section 33 of 
Proeoedinira of 15th tlie Railvv}l y Act ( 1V 1879) for the offence of 

Xle<T I 879 Weir standing on the foot-board of a Railway carriage. 


573 . 
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REPEALING ACT t (ACT XVI OF 1874). 

The repeal of Madras Act, III of 18(J5 by Act XVI of 1874 has not de- 
Proceedixurs of 29th P r i ve ^ Courts of jurisdiction under special or local 
Bept 1876 Full aws ^hridished by virtue of the repealed Act. 

Bench. Weir, 574. 


REGISTRATION ACT. 

An offence under section 91 of the Registration Act ought not to be 

Msg v Abdool Kur- tr * e< * the assistance of a jury. Where, how- 

T* amp n ever, such offence was tried with the assistance of a 
reem, ». vv.lt.ur.it. and the verdict of the jury, who were unani- 

mous in convicting the prisoner, was approved of by 
the Sessions Judge, the High Court considered it unnecessary to quash the 
proceedings. 

Tlxe proceedings of a Magistrate who tries prisoners charged with 
Her v TTim.ln.1 Dass having committed offences under sections 93 and 
§ B L* R 422’ S G* ^ ^ ie ^ n< ihm Registration Act, XX of 1866 are 
17 Q w B B M not illegal and without jurisdiction, or otherwise 
l/.S. W. It. ur. tl. 6v. merely because the prosecutiop was (with the 

sanction of the Registrar to whom lie was subordinate) instituted against 
the accused by the same Magistrate in his capacity of Sub-Registrar. Un¬ 
der such circumstances, where it can be done, it would be better if the 
case were tried by some other person. 

A Registrar under Act XX of 1866 is competent under section 95 to in- 
Reg v Ramdhary s^tute a prosecution for any offence under that Act. 

Singh & others, 10 S. 

W. R. Or. R. 5. 

Three persons who put up a fourth to personate one whose authority 
Reg v Soleemood- was required to complete a conveyance of immore- 

deen & others, 7 B. , 1 ‘t’ d e? i }S., u “ der secti<m 94 of 

^ the Registiation Act, XX ox lbOO* 

W• R* Cr. R. 99* 

In the case of a prosecution under Act XX of 1866, a Magistrate has 
full power to entertain and finally adjudicate on the 
AshanooUah <s Others c i iar g e> au d is not bound to commit to the Sessions, 
case of, 10 S. W. R. The words in section 95 of that Act, “ all prosecu- 
0r. R. 21. tions under this Act shall be instituted before a 

person exercising the powers of a Magistrate,” being interpreted to mean that 
the whole of a criminal trial from complaint to adjudication shall he carried 
ont before and by tbe same person. 

Held, under Act I of 1868, section 2, clause 18 the Sessions Judge should 
,lav0 specified^Ilia warrant whether the imprison- 
*.* ment awarded to a person convicted under section 

V. Radhc o Ohurn Ash ^ct yxil of 1871 should be simple or rigorous, 
188. W. R. Or. R.3. but that, as he had omitted this at the proper time, 
simple imprisonment should now be set forth in the sentence and warrant. 
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An enquiry made by a clerk of a Registry Office, with a view to ascer- 
Bunwary Foddar 23 whether the person who brings a receipt to 

s w n fr p tK ' take back a document, which could not be returned 

o. w. tt. o . . o . « n ^ £ rs f. jnstance, and for which a receipt was 

accordingly given, is the person in whose possession the receipt ought to be, 
is an enquiry within the meaning of the Registration Act, VIII of 1871, 
section 80. 

A. was charged before au Assistant Magistrate by a Sub-Registrar with 
Sardharilal in re 13 having committed an offence under section 228 of the 
_ - p Arm Penal Code and fined. Held, that the Sub-Regis* 

IS. Jj. ll. App. u. trar should have tried the matter himself under sec¬ 

tions 435 and 436 of the Criminal Procedure Code (Act X of 1872), a'hd as 
the Magistrate acted without jurisdiction, the order must be quashed. By 
section 82 of the Registration Act, VIII of 1871, a Sub-Registrar is a public 
officer, and proceedings before him are judicial proceedings within the mean¬ 
ing of section 228 of the Penal Code, and as he is legally authorized to take 
evidence, he is a “ Court ” as defined by the Evidence Act, section 3. 

A 2nd class Magistrate has no jurisdiction to try an offence punishable 

Wi Proceedings of 20th S «otio.i 8 ° of tho Indian Kegiirtration Act 

__ , iQ ® _ . (VIII of 1871). Section 8, clause 2 of the Criminal 

March, 1876. Weir, Procedure Code (Act X of 1872) ousts his jurisdio 
22 *- tion. 


e.«. 

A 


Where the accused was tried for intentionally making a false state- 
n ■« __ ment, in the course of certain proceedings taken 

pi i in before a Registrar: Held, that even assuming that 

13aie&ar 10 such proceedings were taken under section 72 of the 

I. L. R. Calc. 604. Registration Act, and not as they should have been 
under section 73, the appearance of the accused before tbe Registrar and 
his taking no objection to the form of the proceedings will cure the irregu¬ 
larity for the purposes of a crimi nal trial under the provisions of the Regis¬ 
tration Act. Nor under similar circumstances will the want of verification 
of a petition of appeal on the part of the applicant, as provided by section 
78 of the Act oust the jurisdiction of the Criminal Court. 

Reg. v. James Berry (28 L. J. (M. C.) 86; 8 Cox, C. C. 121); The 
Queen v. Thomas Fletcher (L. R. 1 C. C. R. 320) ; Turner v. Post Master 
General (5 B. and S. 75G) ; The Queen v. Hughes (L. R. 4 Q. B. D. 614; 
14 Cox, C. C. 285); The Queen v. Smith (L. R. 1 C. C. R, 110 j 11 Cox, C. 
C. 10) followed. 


RIGHT OF PRIVATE DISTRAINT. 


A 
Reg. 


zemindar is justified in exercising his right of private distraint of! 
iTniiVini crops, if he has served the defaulters with written 
00 e notices under Act X of 1859, section 116 s and in 

wu* °P An* *** such a case, ryots, who knowingly resist the re- 
W. R. Or. R. 40. straint, are not protected by the Penal Code, section 

79. But, if the zemindar's people enter upon crops with intention of die- 
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training without notice, the ryot-owners are justified in considering such 
notion as trespass. 

Q/tuere Would the ryots in the latter case be protected by the provi¬ 
sions of the Penal Code, sections 97 and 99, in preventing the distraint and 
confining the men employed to make it? 


SALT. 

By section 18, Act VII of 1864, salt, not being conveyed by the route 
Reg. V. Boidonath and. to the place prescribed in the rowanna, becomes 
. -I***, Q xsr d absolutely confiscated. The power of releasing any 

® ot “ ers > * **• w * such salt is vested in the Board of Revenue under 
Or. R. 48. section 39 and not in the Magistrate. • 

If salt exceeding five seers is found within the limits prescribed by 
“’&6g. V. Ofatulla, 6 sec ^ on 12, Act VII of 1864 (B. C.) unprotected "by a 
P T mi . o n ift r °wanna or pass, the salt is contraband, and liable 
m to » n 1 n oi * se ^ zure » an( l the parties transporting it are punish- 
B. W. R. Or. R. 21. able under section 16. It matters not whether. any 
attempt or intention to Bell is proved or not. 

A. was convicted under section 16, Act VII, (B. C.) of 1864 and B. 
* pita(riirif tw Jtr under section 21 of the same Act; the former with 
ngagout uey oc having had in his possession salt not covered by a 
Hurry Krishto Nun- rowanna, and the latter with having sold to A. the 
dy, petitioners, 18 S. said salt. Held, that the conviction of A. under 
W. R. Or. R. 64. section 16 was illegal, the salt in his possession hav¬ 

ing been a portion of salt for which B. had taken 
out a rowanna; but that the conviction of B. under section 21 was proper, 
as he had failed to certify the salt sold by him to A. on the bau* of the 
rowanna. 

In a case of conviction under Act VII of 1864 of having in possession 
_ contraband salt, the penalty cannot be inflicted on 

Gungadhnr woo the 0W ner of the salt, and also on the servant or 
& others, petitioners, gomasta of the owner who has the salt in his posses- 
82 S. W. R. Or. R. 9. sion, as the possession of the latter is the possession 
. of the former. 

Where a person who had taken a quantity of salt under a rowannah 
P m. Tin/ion f°r transit from Calcutta to his golah, part of the 

journey to be performed by water and part by land, 
Uhurn Das, 22 S. W. conveyed a portion of it to his golah where the 

R. Or. R. 71. rowannah was, and was conveying the rest in two 

batches by land, it was held that he could not be convicted under Act VII of 
1864, section 16. 

# In a case of a conviction under section 16, Act VII of 1861, for having 

S. ® £? ,V. Ol .ndro Mo- * n possession contraband salt, the Sessions Judge 

V n recommended that it should be set aside on the 
nun isnooya, 0 . W. a> ,g,. oun d that the salt had already reached its desti- 
Or. R. 82. nation and was not en route ; section 18 consequently 

not applying. The High Court set-aside the conviction accordingly. 

91 . 
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A rowannah as defined by Act VII (B. C.) of 1864 is complete on -the 
* Kiflh ory Mohun ^ ace °f R vithout any certificate by way of endorse- 

Pramanick & others, ” ent ”e ned b 7 th « Superintendent showing that 
_ _ a _ _ n the endorsement made by the Preventive officers of 

”*"" 0r *Customs has been examined by him. Section 16 of 
Act VII only gives power to fine when the salt is not specified in a row¬ 
annah. 


The High Court in this case upheld the conviction by the Magistrate 
Reg. v. Modun Mo- under Act VII (B. C.) of 1864, section 18 both of 
linn Pal rUi/v«r<llvrv Jb ^ ie owner of contraband salt and of his agent who 
oq e was ^ rans P or ^ n n ^e salt, and declined to direct the 

Others, 23 S. W. R. Magistrate to pass sentence on the manjees of the 
Cr. R. 7. „ boat in which the salt was being transported when 

seized, their boat having been already confiscated by the Magistrate. 

The collecting of salt-earth from salt-swamps, or the being in posses- 
Beg. v. Pyla Atchi s * 011 °f salt-earth for the purpose of making salt is 
St i t t p not an offence within the meaning of section 18 of 

« others, UL.& Madras Regulation I of 1805. 

Mad. 2-78. 

“ Spontaneous salt ” is salt which produced naturally requires no 
Spontaneous Salt P roc ess of manufacture to render it suitable for^hu- 
Cases 3 I L R Mad man consumption. To collect spontaneous salt for 
’ ‘ * domestic consumption, or to be found in posses- 

* '• sion of it for that purpose, or to bo found in the act 

of conveying it home from the place in which it is collected, are not per m 
acts prohibited by Regulation I of 1805, section 18. 

Semble :—In districts to which the Salt Excise Act, 1871, is extended, 
to obtain or to be found in possession of spontaneous salt under circum¬ 
stances which show an intention to evade payment of the excise is an 
offence. 


Being in possession of salt-earth from winch salt may be manufactured 
Proceedings of 1st the object of making salt is an offence under 

July, 1869. 4 Mad. tl,e salfc laws - 
Rep. Rul. 53. 

Salt spontaneously generated from the earth is not salt manufactured 
Proceedings of 19th from salt-earth, and is therefore not earth-salt with- 
Julf 1878 Weir in meaning °f Madras Act II of 1878. 

684.* 


The possession of salt-earth in so far as it is evidence of obtaining salt 
Proceedings* of 19th in an illicit manner is evidence of an offence under, 

July, 1878, No. 1072. Re & ulaiion 1 of 
Weir, 684. 
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Mere possession of earth-salt without proof of possession with intend 
Proceedings of 30th defraud the public revenue is not an offence 
An<mst i »•?€?. Woir- punishable under Madras Act II of 1878. 
res ' ’ Offences against Salt-Laws are not cognizable 

by Courts of Session. 

Mere possession of salt-earth in the absence of evidence of a purpose 
Proceedings of 5th convert the salt-earth into earth-salt held not to 
Sept 1879 Weir amotm ^ to an offence under Madras Act II of 1878. 

586. ’ 


At the trial of the accused for the offence of being in possession of 
Proceedings of 8th salt-earth with the intention of making the same 
Nov 1R7Q Wpir into earth-salt, the intention imputed should be 
’* * ’ explained to the accused, and if the intention im- 

puted is uot found, the conviction is illegal. 


The existence or absence of an intent to defraud the revenue is a ques- 
Proceedlngs of 16th tion °f fact to be proved or inferred from the circum- 
n a(1 1Q7Q Woi-p stances, (e. </., conduct consistent or inconsistent with 

■/vvi* AO I Vi W will • ' i • ■ o v ii i • i» • t a 

f innocence, admissions, &c.) or each individual case. 


Possession of salt-earth in large quantities by a dealer, combined with 
Pira Mathu Nandan circumstances showing an intent to defraud the 
is Others accused reveime > lua y be sufficient to establish .the required 

Weir, 588. 


intention. 


The employment by fishermen of salt-earth for the purpose of curing 
Proceedings of 18th 6sh held not to amount to an offence under the Salt 
July, 1879. Weir, Excise Act, section 15. 

588. 


The manufacture of an inferior substitute for salt (such as brine) is not 
ProceedinfS of 19th au °^cnce within the provisions of section 15. 

July, 1879. Weir, 

589. 


In view of the stringent mode in which the fcalt-laws are enforced, 

OATOrnmAiit Pleader conduct which in other circumstances might be 
uoveramenzrieaaer, id f ilt sUould llot be too strictly construed. 

Appellant. Weir, 590. b 

Imprisonment in default of payment of a fine adjudged under the 
Proceeding! of 13th Salt-Laws 1 of 1805 Act XVII of 1810 

1878 Wiir an< * ^ a '* ras ^ 1°»8) is illegal. •> 

599 / 
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The power to award imprisonment - in default of payment of a sentence 
Proceedings Of 2nd Of fine passed for an offence against the Salt Laws is 

restricted witlnn the limits prescribed in Act VII of 
1852, that is to say, the period of imprisonment ad¬ 
judged in default must not exceed 10 days. 

The ruling of 13th December 1878 explained. 


Oct. 

600. 


1879. Weir, 


Proceedings of 17th 
Jen. 1880. Weir, 601. 

It is competent to a Magistrate acting under Act XVII of 1840 to ad- 
H. 0. Judgment 15th 3 u< % e either a sentence of fine not exceeding Bs. 50, 
noKAmhaK i Qirn /r>„n ° r & sentence of imprisonment not exceeding thirty 
uecemDer i»/» crnil days< A n order of the Executive Government pro- 

Bench). Weir, 602, hibiting the Magistrates from exercising the discre¬ 
tion vested in them by law of adjudging sentences of fine or imprisonment 
. held to be ultra vires. 


The Full Bench Judgment of 15th December 1879 explained and dis- 
JProceedings of 28th tinguished from the case dealt with in the High 
Feb. 1880. Weir, Court’s Proceedings of 13th December 1878. 

604. 


When a portion of salt-earth, salt or other article in bulk is produced 
Proceedings of 1st an ^ received in. evidence as a sample of the bulk, the 
Amrii man Wait- whole bulk is to be taken to have been produced be- 
j" * fore the Court within the meaning of section 418, 

, Criminal Procedure Code. 

Conveyance of salt fi*om one portion of foreign territory to another 
BuDbaraya Eounden through British India, without a pass, held to be 
& Tolasi Kounden ac- * mra PS lin & under Regulation I of 1805. 

cused. Weir, 605. 


SLAUGHTER HOUSES. 

R. was fined by the Deputy Magistrate for using an unlicensed 
Municipal Commis- slaughter house. He subsequently gave an ijara or 
dinnaro f«r t>io Sn- lease to A. to carry on the business. R. was prose- 
, , . cuted again for evading the law by “ slaughtering 

curbs of Calcutta in ca ttle or allowing cattle to be slaughtered ” without 
re, 6 B. L. R. App.28 ; a license. He was fined Rs. 200 by the Deputy Ma- 
S.C.148.W.R.O-R.67. gistrate. On appeal to the Sessions Judge, he was 

acquitted. On the motion of the Municipal Com¬ 
missioners for a rule to set aside the order of the Sessions Judge, it was 
held :—Per Jackson, J. that R. by giving a lease to B. had parted with 
his interest, and • had ceased to have any power to allow or disallow the 
slaughtering of cattle. _ That section'7 (Act VII of 1865 B. C.) provides pe¬ 
nalties only, and does not describe an offence or relate to a conviction. It 
is quite^another question whether the act itself is an offence, irrespective of 
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section 7, and whether R. could he deflit with as an abettor. Per Mitteb J, 
(dissenting). The Judge has found that the lease was given by R. with 
the avowed object of continuing the slaughter house, and admittedly for the 
express purpose of evading the law; the case therefore falls within the ex¬ 
press words of the section, or allows cattle to be slaughtered.” 

The length of notice to be given to persons holding licenses for carry- 
_ ,, _ ing on slaughter houses under Act VII of 1865 B. C. 

Haldane E. Vere, pe- mus tbe determined in each case according to its' 
tition of, 6 S. W. R. own particular circumstances. 

Or. R. 77. 

The words “ uses any premises ” in section 77, Act III of 1864 mean 
using and employing the premises as a place for the 
carrying on of the offensive trades mentioned in that 
section. No person is liable to any penalty under 
section 1, Act VII of 1865, except a person who 
without a license uses a place or building as a 
slaughter house either by letting it out for such pur¬ 
pose, or by employing servants and others for the* 
purpose of killing cattle therein; but a person who 
may be the mere servant of a butcher, killing cattle in a particular slaughter 
house, or a butcher resorting accidentally or occasionally to a slaughter 
house for the purpose of killing, and killing an ox or sheep there, does not 
use the place as a slaughter house within the meaning of section 1, Act VII 
of 1865 B. 0. 

Defendant was charged under section 108 of Madras Act X of 1865, 
Proceedings of 1st with having used a place not licensed by the Muni- 
, 1QI71 „ , cipal Commissioners as a slaughter house. The find- 

ueo., loll. . . j U g on f ac ts was that defendant slaughtered a 

Rep. Rul. 18. sheep for his own private purpose. Held, no evidence 

of the offence charged. A Magistrate is not authorized to alter his finding 
once recorded. 


Municipal Commis¬ 
sioners for the Su¬ 
burbs of Calcutta v. 
Z&mir Shaikh & 
others, 16 S. W. R. 
Or. R. 4. 


STAMP ACT. 

The mere engrossing of a deed on unstamped paper, or the using it as 

v jp+ha Moti a witness, is not an offence under section 3 of Act 
xve#. ‘ x f 18G2 

Reg.v.Virju Kuvarji, 

2 Bom. Rep. 129. 


The mere engrossing of a document i*equiring o> stamp on unstamped 
Reg. V. Jotee Bin P a P er > constitutes no offence under the Stamp Act 

Satoo & others, 1 
Bom. Rep. 37. 


X of 1862. 


That which the 

Reg. v. Nadi Ohand 
Poddar, 24 S. W. Cr. 
R»l. 


Magistrate has to adjudicate upon, on .a prosecution 
coming before him under section 24 of tlje Stamp 
Act (XVIII of 1869), is whether an offence against 
the Act has been committed, and whether the prose¬ 
cution has been brought before him hy the proper 


> 
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officer. An y person who makoe hinf&elf liable by committing an offence 
within the terms of section 29 and.the following sections, and who is prose¬ 
cuted by the Collector or other officer duly empowered, may be convicted by 
the Magistrate under section 43. If an instrument called a promissory note 
or other document of that kind and as such liable to the duty imposed by 
the Act is not duly stamped, the person subject to penalty is the person who 
makes it, and not the person in whose favour it is made. 

The Magistrate of the District should not himself try a case in which 
he instituted the prosecution as Collector. 


The accused was prosecuted under Act XVIII of 1869, section 29 for 
Empress v. Dwarka- executing a document on insufficiently stamped paper, 
noth ru.fvnriiViT.tr jh The document recited that, “ Whereas A. and B. 

or ii r> have sold me 2 gandas 3 cowries of land under a 
another, 2 I. L. E. tobala dated the 9th of Jeyt 1283, in lieu of a con- 
Calc. 399 P. B. sideration of Rs. 695, and whereas, I have returned 

to the vendors in all 4 cottas of land worth about Rs. 25. And whereas m" 
•lieu of the said land the said vendors have given me 4 cottas of zerait land 
held by them, now I or my heirs shall have no objection or contest whatever 
in regard to the mutual exchange of lands between the vendors and me the 
purchaser; hence I have executed this chitti by way of conveyance or deed 
of exchange, which may be of service, when required.” This document 
bore a stamp of eight annas, and it was executed only by the accused and 
’presented by him for registration. Held, that the document was an instru¬ 
ment of transfer within the meaning of Art. 38, Sell. II, Act XVIII of 
1869. Held, also, that a Magistrate is hound, for the purpose of ascertain¬ 
ing whethe* any and wlmt penalty should be imposed, to consider whether 
a person prosecuted under section 29, Act XVIII of 1869 had any intention 
to defraud by evading payment of stamp duty. 


A Magistrate who has been authorized by the Collector of a district, 
_ „ under section 43 of the Stamp Act (XVIII of 1869) 

Empress V. Uanga* j )rosccu te offenders against the stamp laws, is not 
dhur Bhirajo 8 s competent also to try persons whom he prosecutes. 
Others, 31. L. E. Calc. The Collector should appoint some person other than 
622 ; S. 0. 2 0. L. R. a Magistrate to conduct the prosecutions. 


179. 

♦ 


Six persons acted as arbitrators in a dispute between two of their 
,, fellow-villagers and delivered their award in wri- 
Empress V. Soaaa- a Subsequently, the award was filed in evidenoe 

X»md Mahauty 8 s by one of the disputants in a civil suit in the Court 
Others, 81. L. R. Calc, of the Munsif of Cuttack, who on the ground that 
259' S. 0.10 C. L. E the document bore no stamp, impounded it and 
* ' forwarded it to the Collector, who ordered the writer • 

a to bo prosecuted. The Deputy Magistrate, to whom 

the case was referred, summoned the six persons who had acted as arbitral 
tors, and fined them Rs. 25 each. On a reference to the High Court by the 
District Magistrate,—Held, that the conviction was illegal, and should be 
set Aside. . Held, also, that the procedure laid down in section 37 of the 


C 
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Stamp Aet (1Of 1879) must toe strictly followed; and that, before a prose¬ 
cution can be instituted under section 40; the Collector is bound to form an 
opinion as to whether the offence was committed with the intentioi of 
evading payment of the proper stamp. 

The Collector being primarily responsible for the prosecution of offences 
Empress v. Deoki against the Stamp Acts of 1869 and 1879, should 
Nandan T a11 £ j £ ^ not himself try, as a Magistrate, a person accused of 

AIL 806. 


m! ' O - X 

an offence against either of those Acts. 


A prosecution, under section 8 of Act X of 1862, not having been 
Rf$&. V, Adjc odhya authorized by the Collector of the Stamp Revenue 

Pershad & Others. 2 ? f * be d 1 istl i ct ’ or an y otl1 ® offi , ce , r specially author- 
__ ’ lzed by the Government m that behtflt, is, under sec- 

**’ e P < All. tion 52 of that Act, altogether irregular. 

Reg. V. Bulcleo, 2 N. Entries of loans in account books cannot be 

W P Rep All 453 * t ren 't e d as bonds within tlie meaning of clause 5, 

' * section 3 of Act XVIII of 1869. 

* 

Under the provisions of the Indian Stamp Act, 1879, the duty charge- 
Reference from the able on an insufficiently stamped document must be 

decided with reference to tlie Act in force at the 
. " date of the execution of the document, but the pe- 

der section 46 of the milty leviable is determined in all cases by section 
Indian Stamp Act, 5 87B. of the Indian Stamp Act, 1879. 

I. L. R. Mad. 394. 

The words in section 8 of Act X of 1862 : £ ‘ Unless in any case in whieh 
Proceedings Of 15th a hi S lier penalty is imposed ” and “ not exceeding ” 
Feb. 1867, 3 Mad. both to the penalty of T ’~ - 

Rep. App. 27. 


both to the penalty of Rs. 100 and to one 
higher than ten times the value of the omitted 
stamp. Attesting witnesses and persons who draft 
documents and note the fact with their signatures at the foot do not come 
within the words “ make execute sign, or be a party to ” used in the sec¬ 
tion, and are therefore not punishable under it. 

Intention to evade payment of stamp duty is not an ess^ dial ingredi- 
Proceedixtgs of 28th en ^ * n *hc °ff eilce described by s< on 29 of Act 

Noy. 1870, 6 Mad. 

RuL 5. 

the section. 

By section 6 of Act I of 1868 an offence committed under section 3 of 

Proceedings of 80th Act X of 1882, when that enactment was in force, 
T i ia »o r, « j is still an offence and may be tried under that en- 
1*1 o * ' ac tment. By force of section 3, clause I of Act I of 

Heap. RuL. 9. 1868, the mere repealing of section 2 and Schedule 

3 of Aet XVIII of 1869 by Act XIV of 1870 did not per se revive the re¬ 
pealed portions of Act X of 1862*. 


XVIII of 1869. Held, that the dop 
insufficiently stamped was properly 
that the donee had committed no 


under a deed 
xmvioted, but 
offence under 
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. The refusal to give a stamped receipt for money paid not being in itself 
Reg. v. Gapau Korn an offence at law, to make a false charge against a 
Rusaii 1 Bom Pim party of refusing to give such a stamped receipt is . 
02 not an indictable offence. 

Conviction and sentence for an offence under a Stamp Act reversed on 
Reg. v. Devsanvat a reference by a Session Judge; as the proceedings 
bin Shiramsanvat 3 ^ ie Magistrate who tried the case were highly 
Bom. Rep. Grown irre £ ular - 
Oases, 34. 

Conviction and sentence under section 8 of Act X of 1862 (Stamp Act) 

* Reg. v. Bai Dk/ali,'5 reversed, because no complaint had been made be- , 
Bom. Rep, Crown f° re the trying Magistrate. A memorandum under 
Cases 48. ' the signature of the Collector, sanctioning the pro- 

’ ' • secution, cannot be accepted in the place of a com¬ 

plaint so as to authorise the issuing of a summons. 

The sale of Court fee stamps without a license 
is not an offence. 


Empress v. Jallu, 41. 
&.R. All 216. 


v* Bromomoye Chow- 
dhrani, 4 I. L. R. 
Calc. 885. c 


Where an account in a hatehitta has two sides to it, the one headed 
Brojender Ooomar “ amount advanced ” and the other headed “amount 

received; ” and the amount actually due on such 
account varies from time to time, and depends upon 
the relation of the amount advanced to the amount 
. received, and the signature or seal of the borrower is 

affixed to each entry showing an advance, such an entry is not a note or 
memorandum whereby any debt is acknowledged to be due, and does not re¬ 
quire a stamp under art. 5 sched. 11 of Act XVIII of 1869. 

The facts of this case, so far as they are material to the question of 
whether or not a stamp was necessary, sufficiently appear from the judg- 
WaS delivered by White, J. :— The plaintiff, Brojendro Coomar 
Boy Chowdhry, who is appellant before us, has sued three defendants, one 
whom alone, Bromomoye Chowdhrani, is the respondent in this appeal, to 
recover a sum of Rs. 20,825. 

He alleges in his plaint that these throe defendants borrowed that sum 
ioQi eTCn <bff° re nt occasions, between the 23rd Assar and the 12th Kartic of 
1281 (6th July and 28th October 1874) and that the several advances were' 
each entered at the tipie of borrowing in a hatehitta, which he produced* 
Und which purports against each item to bear the signature of the mam 
defendant and the seals of the two female defendants, of whom Bromomoye 
is one. The lower Court has passed a decree against two of the defendants, . 
namely,. Sampadmani and Mohinee Chundra, for the whole amount claimed, 
but against the second defendant, who is the respondent before us, only the 
first item appearing in the hatehitta, viz., 3,500 rupees and interest. A • i 
one-anna adhesive stamp was affixed at the head of the defendants account 
in the hatehitta, which the Court has appropriated to the first item of 
advance contained in the account. But as regards the remaining six items. 


( 
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no stamp being affixed against any of them, the Subordinate Judge has 
yielded to Bromomoye’s objection, that they are inadmissible in evidence 
for want of a stamp, and has not considered himself at liberty to consider 
the evidence adduced by the appellant to show that the advances to which 
these six entries relate, were made. Hence the decree against Bromomoye 
is confined to the amount of the first advance. The difficulty of the stamp 
with regard to the remaining six advances was got over in the case of the 
first and third defendants, because the Court held that upon their pleadings 
they had admitted the whole sura claimed in the suit to be due, and they 
have not appealed against the decree, which the Court has accordingly 
passed against them. The first point we have to consider is, whether the 
entries in question require a stamp or not. The provision in the Stamp Act 
under which the lower Court holds that a stamp is required, is the 5th 
article of schedule II. That article imposes a one-anna stamp upon a 
particular note or memorandum. The words of the article descriptive of 
- the document to be stamped, and which are. considered by th® Court below 
to apply to each item in the liatcliitta, are these t—“ A note or memoran¬ 
dum written in a book, whereby a debt or part of a debt amounting to 
Rs. 20 or upwards is acknowledged to be due.” Now if any one of the 
entries in the hatchitta had stood alone, and had been intended by the parties 
to form an isolated entry in the book, it might have been contended with 
considerable force that it fell within the description of document mentioned 
in the 5th article as requiring a stamp. We think, however, that the en¬ 
tries cannot be detached from the account of which they, form a part* 
That account has two sides to it, the one headed “ amount advanced,” and 
the other “ amount received.” The amount due varies from time to time. 


and depends upon the relation of the amount advanced, to the amount 
received. In the present case no sum is entered under the Jiead of “ amount 
received,” but that is an accident, and makes no difference in considering 
the question as to what is the nature of the document which is offered 
in evidence. The intention of the parties in requiring the signature or 
seal of the borrowers to each sum advanced is, strictly speaking, to secure 
under their hands an acknowledgment that the sum is advanced. Whether' 
or not that sum is due, or a larger sutu or a less sum, depends upon the 
state of the account. In determining whether a document conies within the 
description of a document upon which a stamp is imposed by the Stamp Act, 
we must look at the entire document, and see whether it fairly falls within 
the description. The document in this casewhich is offered as evidence is 
not a note or memorandum, acknowledging a debt or part of a debt to bo 
due, nor a series of such entries and memos., but an .account between the 
parties of the character above-mentioned, and as such did not in our opinion 
require a stamp. 

Section 51, Chapter VI of Act I of 1879, enacts that 11 subject to such 
BmnrPM v Wiaa rules as may be made by the Governor-General in 
’ _ Council as to the evidence which the Collector may 

jui <b Otners, o i. I*. R. require, allowance shall be made by the Collector for 
All. 17. impressed stamps spoiled, in the cases hereinafter 

mentioned &c.” According to a rule made with reference to that section, 
the Collector may require every person claiming a refund under Chapter VT 


» 


92 
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of the said Act, or his duly authorised agent, to make an oral deposition On 
oath, &c.” Held, therefore, that the Collector himself is the officer, and nd 
other, to whom power is given by law to make inquiries into applications 
for allowances for spoiled stamps, to take evidence on oath in reference 
thereto, and to grant or refuse such applications, and he cannot delegate 
his authority in the matter. Held, therefore, where a person had applied 
for a refund under Chapter YI of Act I of 1879, and the Collector made 
over the application for inquiry to a Deputy Collector, that the Deputy 
Collector was not entitled to put the witnesses produced by the applicant on 
their oaths, and consequently, in reference to the statements of such witnes¬ 
ses, no charge under section 181 or section 193 of the Indian Penal Co<|e was 
sustainable. 

Whether an account signed by a debtor in the books of his creditor 
D . amounts to an acknowledgment within the meaning 

;• „ n * a J” 1 of the-Stamp Act (I of 1879), Schedule I, Art. I, is«a, 

JEiinun Roy, 8 I. L. question depending in each ease upon the form and 
R. Calc* 282. intention of the entry. Garth, C. J.:—It is difficult 

to decide a case of this kind satisfactorily without being furnished with an 
exact dopy of the so-called “ acknowledgment.” If the defendant subscribed 
his name to the entry as an admission that he owed the plaintiff the sum or 
sums mentioned in it, there is no doubt that the Munsif is right in excluding 
evince of the acknowledgment on the ground that it was not duly stamped. 
But whether.au account thus signed by the defendant amounts to such an 
acknowledgment or not, depends in each case upon the form and intention 
of the entry... 

This was a reference under section 432 of the Criminal Procedure Code 
Jnnrernath Gomas- (Act X of 1882), by the Magistrate of the Northern 
’ +oif <« Vahrr i QQR Division of Calcutta for the opinion of the High 
* ' Court. The case was one of several prosecutions of 

•: ■ a like nature started by the Collector of Calcutta involving a nice, but im¬ 
portant point of law. The question submitted for decision was, whether 
the entiy in the Khatta book marked Exhibit B. and proved to have been 
j. ’signed by the defendant, was a receipt within the meaning of clause 17, 
section 3 of the Stamp Act (Act I of 1879) and as such required a one- 
anna stamp under Article 52, Schedule I of the said Act. 

Independent evidence was given to show that the amount paid was in 
satisfaction of a debt, and the entry also expressly referred to the former 
. transaction out of which the debt arose. The amount in figures and the 
'defendant’s name were shown to have been written by the defendant, at the 
time he received the payment, and it was admitted that no separate receipt 
of any sort was taken from the defendant, or from the firm on whose behalf 
he received the money. 

The following is the evidence taken beiore the Magistrate. Grish Chun- 
der Das on solemn affirmation. To Hume: I have got a cloth shop in 
Burra Bazar. ‘ I know the defendant Juggemath. He is the Gomastah of 
Shivaram Megraj a firm with which I have transactions. On the 18th of 
Baishak 12911 bought of them a bale of cloth. The transaction was en¬ 
tered in the book of the firm under my superintendence. This is the entry , 
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(Bn: A.) of the bale of cloth in the ■stock book. All goods received are en¬ 
tered in this book. I paid for the goods, on the 7th Ashad (2nd June). ’I 
paid Rs. 400-4 the price of the bale of cloth to Juggernath. I gave him a 
note for Rs. 500, and he gave me the cliange. I have got an entry of the 
payment in the cash book (rokur). I myself paid the money. This is the 
£utry (Ex. B,), 


. EXHIBIT B, 

Year 1291. 

JDated 7th Assar. 

Debit side. 

Debited to Sobaram Megraj, . 405- 4 0 

Through Juggernath on account of 13 th By sack, Govt. 

m>te 23466, No., 1 piece, . . ... 500 0 0 ^ 

Deduct returned, .'. 94 12 O 0 

--- 

405 4 0- ’ 


rB 



It bears Juggernath’s signature. He signed it in my presence. I asked 
him to sign. I took no separate receipt or purj ah. The whole of the Hindi 
writing is in Juggernath’s hand. I asked him to write his name and the 
amount. That is the practice and style of doing work in the bazar. To 
the Court: I have up to this date taken no receipt from.the firm of 
Megraj Shivaram, nor is there any practice for taking such receipts. All 
payments entered in the book bear the signature of the payees and no 
separate receipts are taken. We don’t take their signatures. We simply 
make them write their names. 

Question :—Why do you do that ? 

Aw wer If there be ever any golmal (dispute) we shall say : Here is 
your Juggernath who took the money (points to the signature). 

To Gopal Lall Seal for defendant: Shivaram Megraj have many ser¬ 
vants. To fix the man who actually took the money we take his signature,’ 
so that if ever ? y dispute arose as to who took the money, I should refer to 
the book. If receipts are taken they are taken on separate paper and a 
stamp is fixed. That is fr r strangers. A receipt is usually taken in this 
language (gives a form). A receipt never consists of only the amount and 
signature. The names of the firm should appear. No goods are entered in 
„Ex. B. In a receipt goods would be mentioned. 

To the Court: Exhibit B. contains the name of the firm. 

To Hume in re-examination: The entry Ex. B. refers to the date of the 
, transaction (Ex. A.) and by that date (13th Bysack) I connect the 2 entries. 
If the accused had refused to sign, still I would have paid, as the firm had 
■ authorized me to pay to any of their 4 servants of whom the accused is 
one* 

Kaloo Ram, (to Hume) I am a Banker and dealer. I am a member of 
the firm of Shivaram Megraj. Accused is a servant of the firm. I know 
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complainant. We sold him a bale of cloth on the 18th Baishak. We have 
been paid for it. Defendant brought the money. We gave the complain* 
ant no receipt. This handwriting in Ex. B. is in Juggemath’s hand, viz., 
his name “ Juggemath Rs. 405-4 ” I can’t read Bengali. 

The following are the judgments of the High Court: 

Tottenham, J.:—It appears to me that Exhibit B. which was submitted 
to us by the Presidency Magistrate with his letter of the 8th January last, 
does come within the meaning of clause 17, section 3 of the Stamp Act 
(I of 1879). The signature of Juggernath, and the amount, Rs. 405-4, in 
his handwriting form in my opinion a witting whereby the debt was acknow¬ 
ledged to have been paid off. I think so, because of the place in which 
this writing appears, namely, against the entry in the debtor’s book where 
the. debtor recorded payment of his debt. It is true that we must look to 
the intention of f the parties as to what the writing by Juggernath was 
intended - to import; and upon the evidence I have no doubt that the 
intention was, that what Juggernath wrote should operate as a receipt. I 
think therefore, that- this writing falls within the definition of a receipt in 
clause 17, section 8 of the Stamp Act. 

* Chose, J.:—I am of the same opinion. It seems to me that the en¬ 
try in Exhibit B. coupled with the writing and signature of Juggernath the 
goma stall of the firm of Megraj, amounts to a receipt within the meaning 
of clause 17, section 3 of the Stamp Act. Mr. Sale, on behalf of Juggernath ^ 
contended that in this case the question was one of intention, namely,' 
whether the parties intended that the entry and signature in question 
should operate as a receipt. I accept this contention as perfectly sound, 
and it seems to me, that in every case of the kind it should always be a 
question of intention. On turning to the evidence of Grish Cliunder Das, 
the owner of the shop from which tlic debt in question was due, and read¬ 
ing Exhibit B. by the light of that evidence, it appears to me to be clear, 
that the intention of the parties was, that the entry and the signature to it 
of Juggernath should have the same effect as a receipt. 

Mr. Sale also called our attention to several rulings of this Court. 
Those decisions I observe were passed under the Stamp Act of 1869. The 
present Stamp Act of 1879 is more comprehensive, so far as the definition 
Of a receipt is concerned, and it appears that in the case in which those de¬ 
cisions were passed, the true question was whether the particular docu¬ 
ment which was tendered in evidence was admissible in law, by reason of 
no stamp having been used. The question here is a, different one, and on 
examining the observations made by the learned Judges in those cases, it 
would appear that if any principle of law is deducible from them, as appli¬ 
cable to this case, it is‘a principle rather in favour of the view taken by the 
Crown, than opposed to it. 


' Chap. 
XX., 
Aot X,, 
1882. 




STORING JUTE. 

Before a conviction for storing jute in a ware-house without a license 
fihttgwan ChUnder can under section 4 of. Act II (B. 0.) of 

Koondoo & another x ? 72 P r ? ce - edin S s should be taken under the 

nittonsni, 19 S. W. ccdltre (Act xxv o{ 

w Or R* 4» 


proceedings snouid De taicen under tue provi* 
of Chapter ^XV of the Code of Criminal Pro- 
1861) as required by section 


34 of the former Act. 
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Sagur Butt was 

Sagur Butt in re, 
Reg. v. The Justices 
of the Peace, 1 B. L. 
R. 0. Or. 41. 


conviction was bad. 


convicted before a Justice of the Peace for usings 
ware-house &o. in the Town of Calcutta for the 
keeping and storing of jute, other than screwed for 
shipment, without a license, fftid for his said offence 
was fined Rs. 800, and adjudged to pay a further 
fine of Rs. 25 for every day after the conviction in 
which the offence was continued. Held, that the 


% 


TOLLS. 


publio 
Act. 


road within 


the meaning 


of section . 2 of the 


To justify a conviction under section 6, Act YITI of 1851 for illegal ool- 
NarendronarainSing lection of a toll on a public road, the road must be a 

$ another, petition¬ 
ers, 6 S. W. R. Cr. R. 

48. 

A charge of an illegal demand of toll under Act VIII of 1851, section 

6 ought not to be dealt with summarily under 
Chapter XVIII of the Code of Criminal Procedure 
(Act X of 1872). The power of levying tolls under 
Act* VIII of 1851 is vested in the Lieutenant-Go¬ 
vernor of Bengal, and is restricted to levying tolls 
only at the toll bar : the establishment oC a toll must be by some distinct 
resolution of the Government notified in some way or other by*the Govern¬ 
ment. 

The word “ extortionately ” in section 6, Act VIII of 1851, is not 
used in the same sense as it is used in the Penal Code, but as meaning an 
unlawful demand to toll accompanied by pressure :—the pressure in this case 
being the exercise of the powers indicated in section 3 of the Act by seizing 
the complainant’s horses and carts and detaining them until the toll was paid. 


Uttom Chunder Gan- 
gooly v. Issur Chun¬ 
der Mookerjee, 22 
8. W.R. Cr. R. 76. 


Under the Local 
Govinda Rajulu v. 
Lakshuman, 6 I. L. 
R. Mad. 37. 


Funds Act (Madras Ac' IV of 1871) tolls are only 
leviable at toll-bars, and tolls are not leviable on 
carts which enter a circle by a public road on which 
there is no toll-bar. 

Qua’re :—Whether toll would not be leviable on 
a cart approaching a toll-bar aud to evade payment making a detour other¬ 
wise than by a road available to the public. 


WHIPPING. 


In the case of adults on a first conviction, or in the case of juvenile 
Reg v ’ Abdool °ff eil ders, whether for a first offence’ or otherwise, 
Khitmutgar 8 W whi PP in £ can olll J in of any other punish- 

R. 1864, Or. R. 38. 


ment. 
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In order to legalize whipping in addition to imprisonment in the ease 
Re # v Amarut a secon ^ conviction, the offence mast he the same 
* * _ _ in both cases. 

^ **• ”• "" Reg. v. Kantiram and Meekeer, 1 S. W. R. Cr, 
Ol^ R. 20. R. 24. Reg. v. Tonaokoch, 2 S. W. R. Cr. R. 68. 


Whipping cannot be added to a sentence of imprisonment in the ease 
Reg. v. Kantiram a first conviction for the offence under punish* 

ft Mefekeer, 1 S. W. meut * 

R. Or. R. 24; Reg. v. 

Atnarut Sheikh, 4 S- 
.W. R. Or. R. 20. 

£ : * 4* Act XIH of 1856, section 27 gives a Magistrate power to award either 
y Shaik Pvke imprisonment or whipping, but not both, and a 
BoSrke’s Rep. 0. o! sentence which gives both is illegal. 

: ITT*' Section 8, Act VI of 1864 does not allow of whipping in addition to im* 
l; !j&eg. Tonaokoch, 2 prisoiiment in the case of a first conviction. 

* fLW.R.Or. R. 63.’ 

.... A sentence of whipping under section 4, Act VI of 1864 can only be in- 
Reg. y Udai Patnaik i 11 addition to other punishment on a second 

« ‘ in c -nr n conviction of the offence specified therein, when the 

r ' rt j n r first offence was committed some time previous to 

ur. 68, O. 4 !JS. L. the second conviction though after the passing of 

R. Or. Ap. 5. the Indian Penal Code. 

' ' * * 

Where .the prisoner was convicted by the Magistrate of three distinct 
Bfafiiruddin v. Gaur and separate offences, and was sentenced to a 
‘ Ohandra Shamadar month’s imprisonment for the offence of wrongful 

* 7 B. L. R. 165 P. b! confinement under section 342, six months’'imprison- 
15 & W R Or R 89 men f ; ^ or the offence of voluntarily causing grievous 

.hurt under section 325 and to whipping with twenty 

> stripes for the offence of theft, under section 378 of the Indian Penal Code, 

■ it was held (Kemp and Piiear, JJ. dissenting) that the sentence was legal. 
„• Where a person- is convicted at the same time of two or more offences 
‘ punishable under the Indian Penal Code, held (Kemp and Phear, JJ. dis¬ 
senting) that it is lawful for the Court, in addition to the penalties pre* 
scribed by the Penal Code, to sentence the prisoner to whipping.' 

Nassir v. Chunder not followed. 


Held by the majority, that when a person who has not been “ previous- 
tfassirv. Ohunderft ^ convicted” (vide section 4, Act VI of 1864) is 

convicted at one time of two or more.offences, it is 
illegal to sentence him to whipping for one of those 
offences, in addition to imprisonment or fine for the 
other or others; hut it is not illegal to sentence him 


others, 9 S. W. R. Or. 
R. 41 B. L.R. Sup. 
VoL 951 P. B. 


te one whipping in lieu of all other punishment. Held, further, that when a 
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is convicted at one time of two 


one, but only one whipping, a 


e 


person who has been “ previously convicted,’ 
or more offences, he may be punished with 

in addition to any other punishment to which, under section 46 of the Co 
of Criminal Procedure (Act XXV of 1861) he may be liable. 

Follows the Full Bench decision (9 S. W. R. Cr. R. 41) ruling that s ^ ' 
when a person who has been previously convicted x., 
(section 4, Act VI of 1861) is a second time convicted X8M * 
at one time of two or more offences he may.be pu¬ 
nished with only one whipping in addition to any 
other punishment to which, under section 46 <5f ‘ the ; 
Codftdof Criminal Procedure (Act XXV of 1861) he may be liable.’ 

In passing a sentence of whipping in addition to six months’ imprison* 

Hnrchundra Kulal r. men ‘> a . P«P"‘y Magistrate .ordered that the pifcon-.j* 
Jafer Ali 20 S W R er should be brought before him at the termmatioi|^. 

Or. R. 72. 


Ruttun Bewa v. 
Buhur Jhowla v. Bu- 
hur, 14 
R. 7. 


S^W. R. Or. 


*>. 9 , 400 , 


R. 40. 

P. was convicted 

Empress v. Partab, 1 
I. L. R. All. 660 


of the imprisonment, and that the sentence of whip—* 
ping should then be carried out. • On the retfdto- 
inendation of the Sessions Judge (who referred to sections 305 and 310*/Act 
X of 1872) the High Court cancelled the sentence -of whipping aajwvipg 
become inoperative and incapable of being carried out. * • fc • 

A sentence of whipping cannot, with reference to Act VI of 18(?4, seo-^, 
p TFooTwVhnnfW tion 7 be passed on a conviction for theft under see-' 

n 01 H WB fV tion 379 ’ Fenal Code ’ as tlie tarmev section ^7 P ro ” 

Pey, 21 S. W. R. Cr. v i ( | es f or sentences of imprisonment for a term not- 

exceeding three years, 

by a Magistrate of the first class of dishonestly re¬ 
ceiving stolen property. He confessed’ on liis trial 
that he had twice previously been convicted of theft. ■ 
He was sentenced to be whipped, to be rigorously *’ 
imprisoned, and, on the expiration of the term of imprisonment, to furnish \ 
security for good behaviour. Hold that the offence of theft not being the 
same offence as that of dishonestly receiving stolen property, the punish¬ 
ment of whipping was illegal. Held also, with some hesitation, that there * 
was evidence as to general character adduced before the Magistrate which ■ 
justified him in dealing with P. under section 505 of Act X of 1872. Held, 
also, that the order requiring security should not have formedJpart of the 
sentence for the offence of which P. was convicted. A procc ding should *' 
have been drawn out representing that the Magistrate was. satisfied, from B u0 
the evidence as to general character adduced before him in the case, that P. 
was by repute an offender within the terms of section 505 of Act X of 1872, 
and therefore security would be required from him, and an order should 
have been recorded to the effect that, on the expiry of the imprisonment, 

P. should be brought up for the purpose of being bound. 

A sentence of whipping passed on a person who is already under sen- 
PrnMfldifu a tence of death, or transportation, or penal servitude. 

High Court d t d - r i m P r * sonmen t f° r more than five years, is illegal. 


19th April 1876, 
L. R. Mad. 56. 


If the sentence of whipping precede, instead of fol- 
*■ *• low, the other sentence, the passing of the latter 
sentence renders the infliction of the whipping 


illegal. 



728 


DIGEST OF CRIMINAL CASES. 


When an accused person is liable* to be punished under the Whipping 
Hadiva v The 1864, the charge must state the liability and the 

Queen, 51. LR.Mad- }" d f acnt “ hou ' d . 8 . et out , the e round8 thereo£ when 

3 ’ 8 S that punishment is imposed. 


Meaning of the words “ execution shall be stayed 

Proceedings of 25th Act VI of L864 ‘ 

July, 1864. 3 Mad. 

Rep. App. 1. 


in section 11, 


.* 81 , 

ctX, 

;st». 


A sentence of whipping founded on a previous conviction of the prisoner 
is only warranted where the subsequent conviction 
Proceedings of*25th is for the same specific offence as that in respect of 
Oct., 1869. 6 Mad. which the previous conviction applied. A Sessions 
Rep. Rul. 1. Judge has no power to suspend a sentence in a case 

in absence of appeal. 

The Magistrate convicted the accused under section 380 of the Pena 

Proceedings of 28th Code > anda P re ™ us J°:> viot i on ! ,‘ a ™f beel > P rored 
O t 1870** fi M d un ^ er sec t lon 679 of the Penal Code, sentence of 
OCt., 18 i/O. 0 maa. imprisonment and. whipping was passed. Held, that 

Rep. Rul 39. in order to justify the sentence of whipping the 

previous conviction should have heen in respect of the same specific offence. 

A sentence of flogging cannot he carried out after the expiry of the 

Proceedings of 13th lind * «f 15-days tan data of sentence provided in 
„ orT , _ . section 9 of Act VI of 1864. 

Nov., 1871. 6 Mad. 

Rep. Rul. 38. 

The ruling of the High Court (Proceedings 13th November 1871) re- 
Proceedings of 10th ported at 6 M. II. a R. appendixes is still appli- 


Dec., 1873 7 
Rep. Rul. 30. 


Mad. 


cable to section 310 of the new Criminal Procedure 
Code (Act X of 1872). 


On a reference by a Sessions Judge, under section 434 of the Criminal 
Procedure Code (Act XXY of 1861), a sentence of 
Reg. V. Surya Din shipping in addition to one of rigorous imprison- 
Krishna Mandavkar, jnent, in the case of an offence specified in section 2 
3 Bom. Rep. Crown of Act YI of 1864 (Whipping Act), was annulled: 
Cases, 38. as the offence was not committed after previous con¬ 

viction. 

On a reference by a Sessions Judge under section 434 of the Criminal 
Reg. v. Bahjivalad Code, (Act XXV of 1861), a senteuce of 

Bajru, 4 Bom. Rep. wh >PP 1 ?» “ addltlon . to °™ of n « or °' 18 ™pruon- 
"* ’ Z. _ v rnent, in the case of an offence specified in section 
Crown Cases, 6 . 4 0 f Act YI of 1864 (Whipping Act) was annulled; 

as the prisoner had not heen previously convicted of the same offence. 
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A prisoner convicted of “ theft in a dwelling house 77 who has previ¬ 
se!* v ousfybeen convicted of “ simple,theft ” is not there- 

va^Sh U mto,7Bl *° WUpPi " S ”* r A °* V1 ° f 

Rep. Crown Oases, 68. 

* Section 3 of Act VI of 1864 (The Whipping Act) applies to juvenile 
R&C V Enss valad Wwell as to aduty offenders. That section does not 
TAh... f. Bom. “Pfe.to in wjiich the second conviction is for 
Rep. drown Oases, 70. Zn committed Piously to the first eonvic- 

49 

Under Act VI of 1864 (The Whipping Act) a juvenile offender means a 
Reg. v. Muhammad person under the age of sixteen years. 

Ali valad Abdul Ali, 

8 *Bom. Rep. Crown 
Cases, 9. 

As a rule, before flogging is given as an additional punishment there 
Reg V Nuzee Nu- °hght to be formal evidence upon the record of* the 
in s w u n- previous convictions relied 6n. The conviction-and 
p pjo 1 w * u • identity of the prisoner ought to be proved in the 

regular way, a mere kyfeut is no evidence whatever. 

In the case of a conviction of attempting to commit honse-breaking by 
Rec v Yella Valad with intent to commit theft, a sentence of 

Parshia, 3 Bom. Rep. wlli PP in g was annulled as being illegal. 

Crown Oases, . 37. 

In the case of adults on a first conviction, or in the case of juvenile offen- 
lleg. V. Abdool Khid- ders whether for a first or any other offence, wliip- 
mutgar S W R cau ou lj be 1/1 ^ eu °f any other punishment. 

J8^4, Or. R. 38. 

The provisions of section 302A. apply only to Courts inferior to a 
Proceedings of 30th Sessions Court. It is not therefore competent to a 
% i son -itt ■_ Sessions Court to direct that a sentence of whipping 
188U ’ we * be inflicted at any place other than the jail of the 
®6- district. 

When the execution of a sentence of whipping has been postponed on 
_ .. .» „ , the ground that the prisoner has been under medical 

\ qaq treatment^ the High Court will not pass an order 
tl880. Weir, 343. fbat the sentence be carried out as soon as the pri- 
^ is fit to undergo the punishment. The effect of such an order might 
postpone for an indefinite time the infliction of the punishment. 

m Jhe immediate execution of a sentence of whipping is not illegal in a 
r 0ft+Vl case in which in the same trial whipping is imposed 
,aing o for one distinct offence and imprisonment for 

another. ■* 


i878. Weir, 344. 

93 


0M»rpm 

FubUo hUnwi 
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• A sentence of fine cannot be substituted for a sentence of whipping 
Proceedings of9th ^kich has ‘been prevented from being carried into 

Jan. 1879.° Weir, exeol,tion ' 

345. 

A sentence of whipping in addition to imprisonment on a second con* 
p ^j. f o-rt viction for the offence of theft is illegal unless the 
KtFeb 187# Weir P rev ^ ous conviction has been set out iy, the charge. 

372. . ! 

. nr *' , .tl 

* * tr s ■> 

To justify a sentence of whipping, the previous and subsequent con- 
25th rietions mn8 * ** of tte —• specific offences. 

*V- *£>■* 

640. '***•'> 

The ruling in High Court Proceedings of 25th November 1864 over- 
llth ruled. 

. Proceedings., __ _ . Shipping cannot be awarded on a second con- 

Aitg, 1815-?,: Weir, v i c fl 011 when the latter is for an offence committed 
640., .. • . * previous to a former conviction. 

I ’* 0 * #, ^ # b t 

• The enhanced punishment of whipping and imprisonment must not be 

Proceedings of 12th “ 1 i ud S ed “ **«?« ° f strict proof of the dr- 

_ . _. . cuinstances under which the liability arises. An 

Sept. loiO, W-e , a( ] m isHion of a previous conviction of the 3 ame 

642. " offence does not in itself authorize a sentence of 

whipping.. -' 

« * 

.Where an accused not being a person previously convicted of either of 

Proceedings.'Of 3rd the °?“ n f s w “ 8 convicted of te»o separate offences 
a ’i i oon xxto * committed on one occasion (sections 454 and 880 I. 
Apil iboU.,. ..weir# • p < o.) and was sentenced to be rigorously imprison- 

643. * ed fur 6 months and to receive 50 lashes, it was held 

that as whipping might have been awarded for either of the offences, it was 
opeifto the High Court to amend the sentence by allocating a sentence of 
imprisonment to one of the offences and a sentence of whipping to the 
other. ' , , 

A sentence of whipping is not illegal because a conviction of somt 

Proceedings of 27th > add j tio,,al ° ffence is combined with a second con\ 
• ®- viction or the same specific offence. 


Dec., 

644. 


1880. Tjfeir, 


Where an illegal sentence of whipping and imprisonment has j 

India Kondadu, ac- : S“? ed and tbe »Mpp*“tt ]‘ aa been carried into e, f 
* nr • oaa riofi and where the sentence as a whole is uk- 

cused. Weir, 644. lenient, the High Court will not necessarily se^ n 

the sentence of imprisonment. . 


I 
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^®TME| i rr--co«* , n«erf. 

W hO,of anoffenceafter it ha* been com- 

charge, I&-- JOB* 

1* ®trcting false evidence, p. 123. 
v\lr»illegal marriage, p. 108. 

‘ \ presence at illegal marriage does not 
* \ constitute, of* each marriage, p. 108. 

ASNUm*- • #t . 

rulehas net fee force of law, p. 675. 
persons holding licences and not their 
Servant* are subject to penalties, 
PW075,6ffl* *»• 

convicticwi el person whose licence has 
•net been reamed, p. 675. 

Sale of liquor bp a recognised agent, 
* P- 675. • 

egsdence to S upp ort conviction under 
sect. 48, Act XX2 of 1856, p. 675. 

Salt of opium, by servant on behalf of 
owflfp, p. 676.* * 

offence under seSt. 40 Act XXI of 1856, 
can be tried s&nmsrily, p. 676. 
additional punishment where there has 
*' been a “previous conviction for the 
same'offence,” p. 876. 
application of sect. 63 of Act VII of 
1878 (ft C.), p. 677. 

Sale by wholcasle^ wfiat is a, p. 677. 
Conviction of Servants of licenced ven¬ 
dor for a breach of licence, p. 677. 
triM of pfasons, p.-677. 
renewal of licence, sale of liquor be¬ 
fore* p. 078. * ^ 

meanttig of "eer ” in Met. 2, Act XI of 
1870. p.678. 

meaning of “ soldW** in Beet. 14, Act III 
of 18ip| p. 679. 

wnnaoitmg a boat "carrying liquor 
. 4 without a valid permit, p. 670. 
conveying liquor Without a valid per¬ 
mit, p. 670. 

manufacture of sweet palm juice, p. 670. 
toddy, what is, p. 680. * 
confiscation of arrack in possession of 
licenced vendor, p. 600. 
beer not included in the term “ spi¬ 
rituous liquor,” p. 6§Q, 
cqnceali^fibt ox opium by several persons, 
p.m 

offence of unlawfully being in posses¬ 
sion of smuggled opium, p. 681. 
forwarding liquor without holding a 
pass, p. 682. 

t when master, not liable for offence 
coniMtteu by lus servant, p. 682. 
animals, &o., employed in conveying 
unlicenced liquor not liable to confis¬ 
cation, pp. 682,883. 


•ABELARI— continue?, 

selling toddy inmeasmesof less capacity, 
p. 683. 

selling liquor found in tfa possession 
of a person who has no neenee, by 
public auction, p. 683. 
forfeiture of licence, p. 683, 
manufacturing “Sonti Mandu,” p. 683. 
confiscation of property found in the 
possession of accused which is in no 
way connected with the offence com¬ 
mitted, p. 683. $ 

confiscation of liquor and of imple¬ 
ments and vessels, p. 684. 
home manufacture of liquor*for bond 
fide domestic consumption, p. 684. . 


ABSCONDING OFFENDERS— 

investigation by Magistrate of claim* 
by third person* to attached property 
of, p. 345. • < 

proclamation by Magistrate, p. 345. 
procedure to be followed by Magistrate 
before declaring a forfeiture of pro¬ 
perty of, p. 345. 

claim by, to property attached, p. 346. 
proclamation regarding absconding wit¬ 
ness, p. 346. 

„ remedy of claimants to property attach¬ 
ed as belonging to, p. 346. 
powers of High Court regarding pro¬ 
perty of, p. 346. 
notice, what is a, p. 349. 
fact of absconding should be alleged 
and established, p. 340. 

ACCOMPLICE- 

competent witness against an accused 
person, p. 302. 
evidence of, pp. 302,307. 

See Evidence— 

ACCOUNT BOOKS— 

when and bow admissible, p 291. 
entries in, when evidence, p. 309. 

ACCUSED— 

See Examination or Accused— 


ACQUITTAL— 

interference by High Court to set aside 
verdict of, by jury, on ground of mis¬ 
direction, p. 349. 

interference by High Court from verdict 
of, pp. 350, 352, 353. 

what operates as an, p. 350,352. 

meaning of “ appellate judgment of ac¬ 
quittal,” p. 351. 

appeal by Local Government from ver¬ 
dict of, p. 351. 

power of Sessions Judge to set aside 
verdict of jury and direct an, p. 051. 
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ACQUITTAL —continued < 

private prosecutor can move High Court 
to set aside verdict of, p. 852. 
discharge of prisoner on verdict of, 
Mag pronounced, p. 353. r 
when Sessions Judge cannot interfere 
with order of, p. 363. 
accused not liable to be tried again for 
offence for which he has been acquit¬ 
ted) p< 354. 

act xx onW- 

recovery of penalty under sect. 17 of, 
from person who omits to take out a 
certificate, p. 685. 


tl MX 

f at> 


MISSION— 

See Confession- 


ADULTERY— 

entering into a house with the object of 

. .* committing, p. 74. 

evidence of, pp. 185,196. 
assent of husband to charge of, pp. 196. 
See Offences Relating to Mar¬ 
riage— 

ADVOCATE— 

See Counsel— 

ADVOCATE-GENERAL— 

certificate of, under cl. 26, Letters Patent, 
in 'ase of non-direction by Judge, 
p. 5<X> 

AFFRAY— 

attended with murder, p. 168. 
difference between rioting and, p. 225. 

AMENDMENT- 

of charge by Sessions Judge, pp. 375, 
379. 

when such, should be made, p. 364. 

APPEAL- 

no, from order of Civil Court directing 
prosecution of forgery committed be¬ 
fore it, p. 138. 

by Local Government from verdict of 
acquittal, p. 351. 

from order of Magistrate directing pay¬ 
ment for support of illegitimate child, 
p. 354. 

what are not good grounds of, pp. 354, 
355,364. 

when, preferred out of time, p. 354. 
to High Court from conviction by De¬ 
puty Commissioner of Sonthal Per- 
gnnnahs, p. 354. 
right of, to High Court, p. 355. 

... . . . in case tried by a jury, 

p* 355. 

i difference in opinion between two Judges 
Sitting on, p. 355. 


of 1861, 


APPEAL— continued. > 

no, lies to Sessions Judge Reorder «{ 

. f Xi vgistrate fining defstiftsfr 

25 of Income Tax Act, pjki^, J 
separata sentences cannot be.Aofl&lfaed 
into one ' sentence so as to gfvfprighi 
of, p.355. 

from conviction based, on no leffiaX 1 eti-« 
deuce, p. 356. 

petitions of, to ( High Court jntpfc be 
presented within evsfy dajvp. 856. 
from convictions under Art Is of 1861, 
p. 356. . 

dnty of Sessions Judge in 4$ymg an, 
p. 357. “ * . 

every facility should be avowed pri¬ 
soners to enabteAham to prepare 
their petition of, p,<857. 
from sentence passed by office^ fu a 
non-regulation district, p. 357. 
no, from decision of jury under sect. 

133 of Act X of 1682, p. 9$. 
no, from conviction under sect. 11 of 
Act XIV of 186% p. 358. 
no, from order of Sessions Court firing 
period of detention for accused refus¬ 
ing to furnish security, p. 358- 
enhancing sentence when, is rejected, 
p. 358. 

from aummasft trial, p. $86. , * 

time for, by Local Government, p. 358. 
High Court will not exercise its extra¬ 
ordinary powers whey» them t» right 
of, p. 359. * 

punishment for two offences must be 
regarded fs one sentence for, pp. 359, 
364. 

under sects. 4f$ and 413 of Act X of 
1882, p. 359. ' 

from order of Subordinate ©curt accord¬ 
ing sanction to District Judge, p. 359. 
no, from award-of compensation under 
sect. 22 of Act I of 1871, p. 360. . 
petition of, by whom to be presented 
p. 360, 

abatement of, on death of person *p- * 
pealing, p. 360. 

lies against order of Sessions Court im¬ 
posing fine upon witness for intention¬ 
al insult Co Judge, p. 361. 
time for filing! fenda deducted, p. 361. 
re-hearingpr^ t 361. 
to Sessions ft from order of Magis¬ 
trate ref »g recognisance to keep 

the p^ 382. 

when, vf lie, p. 362. ^ 

from > «tions in trials by jury 

P» A®* 
on f jt, p.363. 
w ''Majesty in Council, p, 363. 


i 
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AR5?EAL—confined. 

. 1 petition o?, may be withdrawn, p. 364. 
t when Appellate Court may find pri¬ 
soner rdilty of graver offence, p. 364. 
, r from order of Magistrate requiring se- 
■ dhrity for good behaviour, p. 364. 

* . Iron* order under sect 146 o! Act X of 
., 1883, p. 365. 

Court should give notice of day fixed 
i for, p.365. 

* < on facts, p. 306. 

from conviction by Superintendent of 
Cachar, p. 366. 

under sect. 35 of Act X,of 1882, p. 366. 
Court Of, cannot alter sentence on pri- 


• in otnuinsl case has right to appear 
ad^ba* heard by a mukhtyar, p. 360. 

&m&&M ION— 

{of revision, how made, p. 600. 

APPROVER— 

See Evidence—Pardon— 

ARMS ACff— 

offences under, pp. 685,686, 687. 
arrest of person for the possession of 
arms without a license, pp. 685. 
manufacture or possession of fire-works, 
pp. 686,687. 

meaning of “arras" in' 8. 4, Indian 
Arms Act, 1878, p. 687. 
term “ manufacture ” in, XI of 1878, 
a does not include “ repair,” p. 087. 

a battle-axe is an alto, p. 687. 
nffenee pi failing to deposit arms, p. 687. 
, offences which are not summarily tria¬ 
ble, p.687. t 

ARREST— 

by officer under civil process* when 
Officer not entitled to protection under 
s.78, Penal Code, p. 307. 


u fnstance of Local Government'from 
, Order of acquittal in case tried by 
jury, p. 366. 

from Bench of Magistrates, p. $74. 

from order awarding compensation, 
p. 393. 

from order of Jdjfige fining an assessor, 
p. 474. 

against order of maintenance, p. 538. 

difference between an, and revision, 
p. 599. 

APPEAL TO HER MAJESTY IN COUN¬ 
CIL- . • 

wind High Cout&Will not grant leave 
tq»p. 363. 

^ ‘ See dtfPEArer 

APPELLANT— 


»ARREST— continued. 

of accused pending appeal, pp. 367,368- 
proof of unlawful confinement, legal 
inference of malice, p. 368. 
application of s. 56 of Act x X of 1882, 
p. 368. 

ASSAULT— 

charge of, should not be dismissed for 
default of complainant’s attendance, 

p. 21. K * 

unpremeditated, ending iff an affray in 
which death is caused, p. 21 

ASSESSORS- 

should give the grounds of thtir opinion 
especially when, they differ from 
Judge, p. 368. 

viewing scene of alleged offence, pp. 3681 
369. \ 

not authorized to examine witnesses 
when, pp. 368, 369. * ' 

summing up by Judge to, pp. 369, 370. 
no legal conviction unless opinion of, 
is taken, p. 369. 

grounds of opinion of, should be re- 
cordod by Judge, p. 369. 

ASSISTANT JUDGE— 

Sessions Judge cannot quash sentenc * 
passe I by, p. 247. 

ASSISTANT MAGISTRATE— 

offence of giving false evidence not cog¬ 
nizable by an, p. 112. 

ATTEMPT- 

See Attempt to commit an Of¬ 
fence— 

ATTEMPT TO COMMIT AN OFFENCE- 
proof necessary to support charge of, 
pp. 21, 22, 23, 94. 

person cannot be convicted of, unless 
offence would have been committed if 
the attempt charged had succeeded, 

pp. 22. 

what constitutes offence of, p. 23. 

ATTEMPT TO MURDER— 

Nee Murder— 

ATTORNEY— 

See Counsel— 

BAD LIVELIHOOD— 

accusation against person under sect. 

110 of Act X of 1882, p. 370. 
form of charge when proceedings are 
taken against person for, p, 370. 

BAIL— 

when, will not be granted, pp. 370,371. 
when, bond cannot be'forfeited, p. 370, 



INDEX. 


BAlXi — continued . 

proceedings when, bond is forfeited* 

p* 371. 

when, can be demanded, p. 371. 
powers of Sessions Judge, to release 
persons on, pp. 371, 373. 
principle on which party committed for 
trial may be bailed, p. 371. 
refusing or accepting, is a judicial duty 
*>. 372. 

action foprefpsing to grant, p. 372. 
imprisonment of sureties, p. 372. 
who may order releaso on, p. 373. 
meaning of bail-bond in sect. 516 of 
* AcbX of 1882, p. 373. 


wBENCH OF MAGISTRATES— 
f powers of High Court to disturb con¬ 
viction of, p. 373. 
jurisdiction of, pp. 373, 374. 
appeal from, p. 374. 


BIGAMY— 

See Offences relating to Mar- 

BJAQE. 


BIRTH— 

concealment of, p. 159. 

BOARDING-HOUSE— 

keeping a, without taking out a license, 
p. 700. 

BOAT— 

a, may be the subject of theft, p. 255. 

BREACH OF CONTRACT— 

proceedings against coolies who have 
received advances in contemplation 
of labour, p. 687. 

to supply wood, not an offence, p. 688. 
Act XIII of 1859 does not apply to 
contracts for domestic or personal 
service, pp. 688, 689. 
but relates to fraudulent breaches of 
contract, p. 688. 

for personal service not punishable un¬ 
der sect. 490 Penal Code, p. 688. 
a mahout does not come within the pro¬ 
visions of Act XIII of 1859, p. 689. 
a washerman is not an artizan with¬ 
in meaning of Madras Act III of 
1871, p. 689. 

inquiry under sect. 2, Act XIII of 1859, 
p. 689. 

“ labouring classes,” meaning of, in 
sect. 2 Act I of 1856 (Madras) p. 689. 
“ Advance of money,” what is meant 
by, in sect. 2, Act XIII of 1859, 
p. 690. 

a butcher contracting to supply skins 
is not within Apt XIII of 1859. 
, p. 690. 


#■ V 

BREACH OF CONTRACT— eoMft’Hued. 
contracts which do not come within 
Act XIII of 1869, pp. 660,691. 

k Act XIII of 1859 has no application 
to oases in which the work has ac¬ 
tually been completed at time of com¬ 
plaint, p. 691. 

contract simply to supply coolies, t 
p. 691. 

test to be applied to contracts to supply 
coolies which it i« sought tf> rend# 
punishable under Act XlH or 1859, 
p. 691. 

order to be passed ih a case of convic¬ 
tion under sect* 2, Act XIII of 1859, 
p. 691. 

provision in the contract for the pay¬ 
ment oPa penalty cfoea not bqpdpera- 
tion of the penal enactment, p. 692. 
contracts with cartmen, p. 692. 
illegal orders, p. 692. 
jurisdiction of Courts in British India 
with regard to complaints of, to 
labour at place otffc of British India, 
p. 692. 

BREACH OF TELE PEACE—. 

See Recognizance— f 

BRIBERY— * ' I 

offering bribe to a juryman, p. 24. 
punishment for* by Joint Magistrate, 
p. 24. 

payment of money to policemen, p. 25. 
taking of gratification by a serfehtada# 
to influence Judge, p. 23. 
evidence of person whOfbribee admis¬ 
sible against person bribed, p. 25. 
receiving illegal gratification 99 0 $*&• 
lie servant, p. 25. * 

attempting to obtain a gratifleanbn as a 
reward lor influencing public servant 
p. 25. 

charge must state person faflr whom gra¬ 
tification was obtained, p . 25. 
or public servant to be influenced i» 
exercise of public functions, p. 25. 
difference between, and datturi, p. 26. 
asking for a bribe is an attempt to ob¬ 
tain one, p. *26. 

4 * 

CALENDAR— 

duplicates of, sent by Magistrates to 
Sessions Cotfet, p. 374. 

CATTLE— 4 * . 

illegal seizure and impounding of, nob 
theft, p. 262. 

CATTLE TRESPASS— 

offences under Act III’ of 1857, 

* Jpp. 692,693. 
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CATTLE TRESPASS—eonh'iWMrf. 
t procedure to be followed in default of 
payment of compensatio n, p . 693. 
certificate tinder Act XXvu. of I860 1 , 
grant of, rights of holder of, p. 693. 

Causing disappearance of evi- 

VDENCE OF AN OFFENCE COMMIT- 


'conviction for, may be good though no 
proof of who committed the offence, 
p. 39. 

section 201 of the Penal Code refers to 
persons otherthah-the actual offenders, 
p. 40. 

what should be proved to justify convic¬ 
tion for, p. 40. 

<frhen person *cannot be punished for, 
pp. 40,41. 

CERTIORARI— 

power the High Coyit to igpue a 
writ of, p. 693. 

A?HARGE- 

' of Judge to Jury in case of murder, 
pp. 168,169. 

See Jubt—* 

sufficiency of, what amounts to, p. 374. 

^Bontents, of, in case of mischief by fire, 

♦*p. 37 ^ 

amendment of, by Judge, p. 376. 

.. . . ... ., after finding and dis¬ 
charge of 5 assessors, p. 375. 
contents of, for giving false evidence, 
p. 376. 

alteration of, aftea accused has pleaded 
guilty to it, p 375. 

Magistrate should distinctly state wha% 
prfua Accused has to meet, p. 375, 

, and defective, pp. 375,377, 678, 381 

contents of, under sect. 461, Penal Code, 
p*375. 

for giving false information, 

v p. 376. 

Sessions Court competent to proceed to 
trial upon a t by committing Magis¬ 
trate, p. 376. 

splitting up of one aggravated offence 
into separate minor offences, p. 376. 
power of Sessions Courtfto try prisoners 
committed on no specific, p. 376. 
frame of, for several offences under same 
section, p. 376. 

when Magistrate does not draw up a 
p. 377. 

contents of, under sects. 292 and 293, 
Penal Code, p.‘377. 

number of, which' may legally form part 
of a single trial, p. 377. 
contents of, explanation of, p. 378. 


^CHARGE— continued. 

powers of Session* Judge to expunge, 
p. 379. < 

i. — . / ■ ■ i... , - to alter or 

amend a, pp. 379,880. 
conviction on, expressed in Vague terms, 
p. 380. 

frame of, in case of causing hurt, p. 380. 
-, alleging a previous Coimction, 


p. 380. 

omission to prepare a*tM$§0. 
course to be adopted bjwTudge when.f acts 
proved do not support, as laid, p. 381. 
frame of, generally, p. 382. 
notifying specific section in, pi 383. 
contents of, under sect. 161, Penal Code . 

, p. 383. 

must run in name of committing officer, ^ 
p. 384. 

when, should be amended, p. 384. 
when prisoner is tried on several heads * 
of, p. 384. 

joinder of charges, pp. 384, 365. 
contents of, under sect. 302, Penal Code, 
p. 385. 

See Indictment— 


CHEATING— 

false pretence knowingly made to oh* < 
tain money indictable though money 
be obtained by means of a contract, 
P-3 3. 

in respect of consignment of goods, pp. 26, 
27,2$, 29, 30,31, 32,33. 
by fake declaration, pp. 33, 34. 
in respect to marriage, p. 34. 
travelling in a carriage of higher class 
than that for whim fare is paid, not, 
p. 34. 

by personation, p. 34. 
to cheat there must be an intention to 
deceive and defraud, p. 34. 
not, to induce son to pay his father’s 
debts by threat of consequences to his 
father, p, 34. 

when committed by police officer, p. 35. 
statute rendering indictable persons ob¬ 
taining money by false pretences not 
applicable to those who by fraudulent 
statements obtain money in course of 
real commercial transaction, p. 35. 
obtaining credit by (hawing on banker, 
pj 36. 

offence of obtaining goods by false pre¬ 
tence when complete, pp. 35, 36. ' 
obtaining advance from a pawnbroker, 
pp. 35,36. 

no defence to obtaining money by 4 false 
pretence thht accused was trapped, 
pp. 36, 37. 
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CHEATING— continued. 

obtaining goods on payment by cheque; 
p. 37. 

by selling watered milk, p, 37. 
misrepresentation by false description of 
one’s position in ufe, is, p. 36. 
by breach of agreement, p. 38. 
contents of indictment for, p. 38. 
entering an exhibition building without 
purchasing a ticket, no offence, p. 39. 
facts tojbe proved to justify qonviction 
for, pf3^r 

by begging letters, p. 39. 

Obtaining delivery of a valuable security 
under inducement of a promise not 
intended to be kept, p. 39. 

m is not a compoundable offence, p. 42. 

KHEMICAX. EXAMINER— 

f report from, when evidence, pp. 297,298. 

report from additional, p. 309. 

CHILD— 

evidence of, of nine years, p. 285. 

See Exposure of Children— 

CIVIL PROCEEDINGS— 

liability of Magistrate who, without 
reasonable cause delays proceeding 
with trial of accused person, p. 693. 
do not constitute a bar to a prosecution 
in a Criminal Court, p. 694. 
imprisonment under sect. 359 cl. 5. of 
Code of Civil Procedure, p. 694. 
illegal entry into house for purpose of 
arresting a judgment-debtor, p. 694. 
authority of bailiff in executing process, 
p. 694. 

CLAIM TO PROPERTY UNDER SEI¬ 
ZURE— 

when Magistrate refuses to summon wit¬ 
nesses, p. 385. 

COIN— 

definition of, p. 41. 

Set Counterfeiting— 

COLLECTOR— 

should not try case of contempt of 
court himself as Magistrate, p. 44. 

COMMISSION— 

evidence taken on, when admissible, 

p. 286. 

when High Court will refuse, p. 385. 


ilityof evidence taken upon, 


Ain women, application by 
mined upon, pp. 386,387. 



vidence before committal, 

ft* 


COMMITMENT— continued!. 
by collector, p. 400. 

Deputy Magistrate, p. 400. * , 

. examination of accused before commit¬ 
tal, p. 400. 

by Judicial Commissioner, p. 401. 
once made cannot be annulled, ja. 40& 
discretion of Sessions Judge to ord6Qf» 
P- 402. . - * 

to hajut before evidence record** i# 
illegal, pp. 402, 409. * * 

committal by Small Cause Court Judge, 
p. 402. 

when Sessions Judge cannot alter, 
p. 403. 

quashing, by High Court, p. 403. 
rule before, by Sessions Judge, p. 404. 

/ by Civil Court, pp. 4Q4, 409, 410^ 
to Sessions Court of person charges with 
offence not triable exclusively by Ses¬ 
sions Court, p. 405. 

* *' by SesUens Judge of persm discharged 
by Deputy Magistrate, p. 405. 
when not'illegal, pp. 407, 408. 
cases in which Sessions Court can 0r4dK 
p. 408. 

duty of committing officer, p. 408. 
setting aside of, by Sessions Cfefl&l 
p. 409. r ' fl 

of person whose case* is* referred for 4 
enhancement of aentendfe, p. 400. 
of persons discharged, p. 410. 
power of Coroner to commit person to 
prison pending inqueSt, p. 411. 
by Magistrate without jurisdiction, 
p. 411. 

by Revenue Authorities, p. 412. 
of person when offence falls under two 
1 sections, p. 412. 

District Magistrate cannot directJbtbor- 
dinate K Magistrate to dispose clisase 
in a particular manner, p. 412. 
circumstancesin which Magistrate bound 
to commit, pp. 412,413. 
accused committed cannot be discharged 
without trial, p. 413. 
meaning of “or other proceeding” in 
sect. 147 of Act X of 1876, p. 413. 
when Magistrate need not commit, p. 413. 

COMMON PROSTITUTE— 

police not empowered to put a woman 
on the register of a, against her will, 
p. 41. 

Magistrate has authority to hear objec¬ 
tions of woman, p. 41. 
posseasiorfof a registry ticket not suffi¬ 
cient evidence.of being a,p. 41. 
procedure to be followed by a woman 
ceasing to be a, p. 41. 


INDEX. 


<X>MPENSATION- 

*hr*rd of, p. 388. 

, . . . , corresponds to damages in 

civil proceedings, p. 368. 
yfim, cannot be awarded, pp. 388,389, 
880. 

'jgT'i ton be awarded, pp. 388,391, 393. 
Sm not awardable as, tor false charge 
* * S ( of theft, p. 388. 

“when amends cannot be awarded,pp. 389, 
,39^ 392,394. 

awaPa of, when illegal, pp. 390,392. 
praaedore for recovery of, awarded, 
/ p. 891. 

when order for, may be made, p. 391. 
Mlwer of Magistrate to award, p, 391. 
Award of, to person who has innocently 
purchased stolen property, p. 391. 
award of, tinder sects. 546 and 546 of 
Act X of 1682, p. 392. 
award of, to widow of person negligent¬ 
ly killed, p. 393. 

power of High Coart to award, p. 393. 

« f „ when no appeal lies from order award- 
£ ingj p. 393. 

of. for frivolous and vexatious 
tint, pp.‘ 393,394. 
anot be awarded, p. 478. 

!, awarded to a complainant, 


Sst COKPUAIST— 

COMPLAINT- * 

duty of Magistrate to investigate, p 394. 
fnveatigatidn Ijt Magistrate of, interfer¬ 
ence by Hig&XJburt, p. 394. 
jurisdiction pf Magistrate to entertain, 
' pp. 394,39#, WSS< 

investigation 396, 367. 

f ‘modes in which onminai proceedings 
can be instituted, p. 395. 
when Magiptratocannottefuso summons 
to complainant, p. 395. 

Magistrate bound to examine com- 
plalj-nt, p. 395, 

neglecting to examine complainant, not 
irregularity, p. 396. 

preferred by a Munsif need not bte on 
Stomped paper, p. 399.« 
stomp on, p. 399. 

inquiry by Magistrate under sect 202 
of Act X of *82, p. 399. 

Magistral may take action on, sent by 
post, p. 399. 

mode of ascertaining what a, is, p. 399. 

OOH^tTKDABLE OFFENCES— 
ehatifafcg is not, p, 48, 
nor is forgery, p. 42, -i 



COMPOUNDABLE GFFENCES-<m«t<£ 

* offences which cannot bo compounded, 
p. 42. 

offeuoe of voluntarily causing hurt may 
be compounded, p. 42. 
where intention of accused is a material 
and necessary ingredient of an offence, 
p. 42. 

COMPROMISE— 

of case dishonestly obtained, p. 42. 

COMPULSORY LABoftfcf\cr I OF 
1868- 

proof necessary to support a conviction 
under sect. 2 of, p. 695. « 

CONFESSION— f * 

person may be convicted of murder oV " 
his own, pp. 167,170. \ 

reduced into writing by police and ac-V 
knowledgod by prisoner in presence ] 
of Deputy Commissioner of Police, 
pp. 310,311. 

attestation when unnecessary, p. 311. 
of prisoner affecting himself and fellow 
prisoner, pp. 311, 313, 317, 318, 319, 
323, 326, 327, 329, 344. " 

irregularly made, pp. 312, 339. 
recordedbyMagistrateother than Magis¬ 
trate enquiring into case, p. 312. 
admission made by accused to police 
officer before arrest, p. 312. 
recording, in a narrative form, p. 312. 
how, should be recorded, p. 315. 
when one accused person may prove a, 
made to a police-officer by another 
accused, pp. 315, 316. 
certificate of Magistrate recording, 
p. 317. 

statements made to police-officer, p. 318. 
conviction based solely upon evidence 
of co-prisoner, p. 318. 
admissibility of, irregularly recorded, 
pp. 318, 319. 

of prisoner tried jointly with others, 
pp. 319, 320, 321. 

when defect in a, cannot be remedied, 
p. 320. 

when accused does not attest his, p. 320. 
of one prisoner when admissible against 
another, p. 321. 

words actually used by person confess¬ 
ing ought to be ascertained*,^ pre- 
when accused makes two dl 36, * 
ments, p. 321, iwnbroker, 

statement made by a se/ 
commander admittinay by a f al s e 
pp. 381,322. is eht»Hped # 

difference between, ty 
p. 322. 1 ' »* 

< 
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CONFESSION—co«b'*«e<2. 

conviction of prisoner solely Upon hil, 
pp. 322, 323, 326, 330. 
proof of, pp. 323,336,339. 
should be recorded in the language in 
which it is made, p. 323. 

Deputy Magistrate when prosecutor 
should not record, of prisoner, p. 323. 
inducements offered to accused by 
police officer to make a, p. 324. 
voluntanu Mid genuine, sufficient evi- 
denceol^uilt, p. 324. 
of accused person is only evidence 
against himself, p. 324. 
of one prisoner cannot be used as cor¬ 
roborative evidence against another, 
p. 324. 

admission of prisoner’s vakeel cannot be 
used against prisoner, p. 325. 
Admissibility of, made and retracted, 
pp. 325, 326. 

admission made after due warning, 
p. 325. 

made to Magistrate under an induce¬ 
ment, p. 326- 

evidonce of policeman who overheard 
statement of prisoner in another 
room is admissible, p. 326. 
must be taken in its entirety, pp. 326, 
. 330. 

admission obtained from prisoner by 
persuasion and promises of immunity 
by tbS-poi^.’^'^v327 
of prisoner id., 
against httn iv, 
obtained by <lec 0 A 
of witness, p. 328 
statements made by one set of prisoners 
incriminating another set, p. 328. 
when a fact is discovered in consequence 
of information received from one of 
several prisoners, p. 328. 
admissibility of, not uttered in pre¬ 
sence of Magistrate, p. 330. 
not necessary tor Magistrate to caution 
prisoner before receiving his, p. 330. 
statement made by prisoner umjer a 
^ -jnditional pardon, pp. 330,331, 332. 
jbility of, made by accused be- 
gistrate,but retracted when it 
ur to him, p. 333. 
l to an inducement to con- 



£jiot be used 
>Sz 7. ) 

27, 328. 



CONFESSION —continued* 

evidence of illegal pressure to Wake a, 
p. 335. * 

of one prisoner cannot be used to cor¬ 
roborate evidence of an acdUapKce 
against others, p. 335. 
when inadmissible, p. 340. 
statement of person in custody of police* 
voluntarily made to Magistrate, ' 
p. 340. *' 

statements made before a tunchoyat t 
p. 340. 1 

admissibility of* statements tbade to 
police whereby no facts are discover¬ 
ed, pp. 340, 341, 342, 343. 
unsafe to actupon uncorroborateldfm 343. 
made before a Court other than SrfJourt 
in British India, p. 343. 
omission to certify a, p. 343. * 

CONFINEMENT— . ‘ 

Sen WaOKQFUL Conkkkmbkt— 

CONFISCATION— 

of property of persons convicted of re¬ 
bellion, pp. 413, 414. 


committing 



p. 414. 

illegal, p. 414. 
procedure to be followed 
is made. p. 414. 

when order of, should bi made, p.fl4, 

CONTEMPT OF COURT— 

* when person cannot Jbeimprisoned for* 
p. 43. 

sending an officer tg a Judge’s private 
residence, p. 43* 
examples of, p. 

court should r^nffr&gtatemenfc of the 
facts constituting tne contempt, p. 43, 
High Court *li|a power of summarily 
punishing for; p. 44. 

Collector should not try case of, him* 
self as Magistrate, p. 44. 
nor give evidence as a witness before ’ 
himself as Magistrate, p. 44. 
wha& judgment in ease of conviction 
■ for, should contain, p. 44. 

Accused person against whom a procla- 
* mation has been issued must be re¬ 
garded as in contempt until fcehu^ 
surrendered, p. 44. I 

giving false evidence is an Offenee com¬ 
mitted in contempt of the authority 
of a court, p. 45. 

contempt of the lawful authority "of 
a public*servanfc) p. 45. * 
no, wh^p person refuses to sign a state- 
J —’e at his trial in .answer to 
irt, p. 45, 
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CONTEMPT OF OOUBT— cmiemd. 

abrsninal court inflicting a fine (or, 

* should specifically record its reasons 
and tiie (acts constituting the con - 1 
tempt,p. 46. 

> failure 01 defendant to appear cm day 
gy.rtiSKed for his trial, p. 46. 

person refusing to sign his deposition 
given as a witness in the course of a 
revenue inquiry, p. 46. 
disobeying verbal order of a Village 
Magistrate, p. 46. 

aisobeying summons addressed to a 
person as a defendant, p. 46. 
disobeying order of Chairman of Muni¬ 
cipal Commissioners, p. 46. 
omitting to oall upon person charged 
with, to male statement in his de¬ 
fence, p. 47. 

prevarication by a witness may 
amount t o, p . 47. 

powers of High Court to punish par¬ 
son! for, p. 47. 

suitor communicating with the Judge 
privately respecting the merits of lus 
case, p. 47. 

*Jtofusal to receive a summons Ufnofe p. 48. 
*pw is a disobedience a summons to 
issued by a teahildar *to a village 
k&rnam, p. 48. a 

i bids firttu L estate at a sale 
knowledge that 
is pmje tosSffiosit earnest-mo- 
m^of,p48. 

previous statement made 
1 a magistrate is not, p. 48. 

. - SOjing vuigau. language for purpose «f 
. emphasis dees not constitute, p. 48. 

otmcriON— 

_ of prisoners in two separate cases upon 

* wHdbuce recorded Im another case, 
m415. 

». ItpAjai* isvidenoe is wrong, p. 415. 

Wash Court of Sessions can annul, 
p. 418*. 

t illegal, p, 415. 

S 1 hy one Magistrate upon evidence pre¬ 
viously recorded before anotner, 
p, 416. 

on a plea of guilty, p. 415. 

Lower Court cannot quash its own, 
pr416. 

when. no * evidence for prosecution is 
, 1 takafe, p. 418. 

* when, opght not to be reversed, p. 416. 

1 ’ up4n statement of a complainant, p. 416. 

without jurisdihtopn, p. 416. 

>'* endpddj&»se dot reograed in presence 

1 , 


party who fet 
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CONVICTION—-conft'ftMSd. 

on chaise not specified, p# 4ltr 
magistrate should record reasons for* 
p- 417. 

record in cases in which no $ngwal 

lieg f y 

under Penal Code and also under a sew* 
ciallaw in respect of one and the 
same offence, p. 418. 
power of High Court to alter, p. 418* 
of prisoners for two oSgtwfM when tl 
one formed an integrt: phlrtion of tl 
other, p. 418. * / 

upon evidence illegally recorded, p. 41 
when High Court will set asr 
p. 419. 

See Contbssion— 

See Previous ConvictioS— 

COOCH BEHAR— 

Commissioner of, jurisdiction of, p. 501. 

CORONER— 

power of, to commit person to prison 
pending inquest, p, 411. 

COTTON- 

possession of adulterated, no offence, 
p. 695, • 

trial of person in possession of, adul 
teratea in foreign territory, p. 696,, * 
offences under Cotton Frauds Act l 
bay) pp. 696,896. 1 

offence of offeringadsljeraied, for coriM 
pression, p. 1 

mianip™®recorded^» geek 2,Act' 

COUNSEL- <u 

right of, to be heard on a reference to 
High Court, p. 410. 

filing vakalatnamah by, appearing for 
accused person, p, 419. 
privilege of speech accorded to, p. 419. 
right of private complainant to appear 
hy, p. 419. 

* duties of, p 419. 

See Prosecutor— 

COUNTERFEITING— , i 

a document, p. 49. ’ f 

proof in cases of, a document v 20 ; 
passing off a one-anna sts^*S* 1B#t 
rupee is not, a one-ru» 
evidence to supporte*® 11 h°woss- 
p. 49. > taWe pre- 

procuring, obtjkV • 86, 36. 

terfeit <Joaf 4 ? > pawnbroker, 

test of whethi 

p. 49. sunmimfioney by a false 

./ ™ 

p. SSI. A® 
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ofp'wifch 

English law upon Subject of ^givi^ p. 

in trial for giving, not nec£ssary v for 
Judge in his charge to show how the 
f&bse-gtaleinents are material, p. 116. \ 
discretion vested in Qi^il Court of sanc¬ 
tioning prOapCution-for perjury, p. 116. 
charge or perjury, proof of, pp. 110,117. 
witness falsely deposing in another's 
name, p. 117: 

false statement •’by’Witnees as to his posi¬ 
tion or character, p. 117. 
jpffimee <jf giving, proof of, p. 117. 
corrupt intention in gmng, how infer¬ 
red, p. 117. 

the intention is an essential ingredient, 

p. 118. 

accused called upon to answer charge of 
giving, shoula kdbw exactly what is 
the, imputed to him, p. 118. 
imprisonment for attempting to fabri¬ 
cate, p. 118. 

contents of charge for giving, pp. 118, 

122 . 

when deposition of accused is inadmis¬ 
sible, p. 119. 

meaning of-words “shall answer all 
questions” in s. 118 of Act X of 1872, 
p. 119. 

meaning of words “shall be bound to 
answer all question^” in s. 119 of the 
same Act, p. 119. 

duty of Magistrate to explain to a wit¬ 
ness his position when examined on a 
matter on which he is likely to crimi¬ 
nate himself, pp. 119,125. 
sentence for giving, p. 120. 
statement on oath voluntarily taken in 
a proceeding where an oath is not 
necessary, p. 120, 

false answers to questions of police- 
officer conducting enquiry prelimi¬ 
nary to a proceeding before a Court 
of Justice, p. 120. * 

on a charge of perjury each accused 
should be separately charged and 
tried, pp. 121,125, 126, 127. 
stage of a judicial proceeding, meaning 
of, p. 121. 

attempt to fabricate, p. 121. 
failure to make a memorandum of the 
evidence of accused, p. 122. 
giving, in matters not judicial, p. 122. ) 

when no sanction to prosecute has 
been given, p. 123. 


theitra- 
^ &16. 


F£LSK EVIDENCE-<!oa<i«U^. ^ 
perjury, what amounts to,®. 12?. 
abetment of givfs&n, 1937 ISO* 

. mot necessity thM; Wch is given should 
• be evidence gmuin a.Court of 


„ ' be evidence given, fn ‘.Court of 
Ifee, p. 123. * T # 

conviction upon^ an alternative obarge 
♦, of perjury, p. 128. r 

evidence in cases of gi'iongiBp* 183,184. ^ 
jurisdiction in cases al p.l 23. 

Bwearing to tkl at^^mSjLisf false 
documents, £.,124. X ^ 

statement ma<jsbyai» im|M| q Urimi- 

aUf&& !•: 

making a.fatsastoi^wLM'i^^fefifel 
petition under the 

the*making of any 
statements in the segno deposmHflM 
one aggregate case of ginidfe, p. 
in a judicial proceddingjyhioh islfutfli 
quently annulled, p. So. 
when oathisillugaUy admimstored^UgL 
before ffHbcr' not empowered to 
. v , investigation,ja 127. '» ^ 

comparison of signatures id qhfc * 

eomfboration, p. 127. ' * 

bargain to abstain from j&Weto&ioJF^p 
. person giving, p. 128. 

alleged, and not its assumed substance 
and purport should be set forth in the 
charge, p. 129. 

where perjury is assigned upon a distinct 
allegation, p. 129. 

in prosecutions for, the case of eadft 
accused should be separately inquiitH^ 
into and tried, pp. 190,131, 132. 

FALSE INFORMATION— * > , 

prisoner’s intention is immaterial % hftft 
conviction for giving, p. 1$J. ’ . 

issue to be tried in a case of giving, 
p. 134, 

what constitutes, pp. 134,135. , 

to a public servant, p. 134. 

proof to be given on charge of giving. 


fcity 

statements made by a prisoner for the 
purposes of his deftlftefe, p. 134. 
making a false entry in a diary kept 
by a Government servant and sent to 
official superior in pursuance of de¬ 
partmental order, n. 134. 
staking false returns^pp. 134, i3fi, 
subordinate officer imposing, upon his 
superior, p. 135. 

pot necessary to prove intention to de¬ 
fraud, p. 135. 


be given on charge of giving, 







